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Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general icability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 959 
[Docket No. FV-91-227] 


Onions Grown in South Texas; Budget 
and Rate of Assessment 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This final rule authorizes 


expenditures and establishes an 
assessment rate under Marketing Order 
No. 959 for the 1990-91 fiscal period. 
Authorization of this budget will permit 
the South Texas Onion Committee to 
incur expenses that are reasonable and 
necessary to administer the program. 
Funds to administer this program are 
derived from assessments on handlers. 
EFFECTIVE DATE: August 1, 1990 through 
July 31, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Robert F. Matthews, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, room 2525-S, Washington, 
DC 20090-6456, telephone (202) 447- 
2431. 
SUPPLEMENTARY INFORMATION: This rule 
is effective under Marketing Agreement 
No. 143 and Order No. 959 (7 CFR part 
959), regulating the handling of onions 
grown in South Texas. The marketing 
agreement and order are authorized by 
the Agricultural Marketing Agreement 
Act of 1937, as amended, (17 U.S.C. 601- 
674), hereinafter referred to as the Act. 

This rule‘has been reviewed by the 
Department in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
non-major rule. 

Pursuant to the requirements set forth 
in the Regulatory Flexibility Act (RFA), 


the Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing ordes issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 35 handlers 
of South Texas onions subject to 
regulation under the marketing order, 
and approximately 80 producers in the 
production area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than $500,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $3,500,000. 

The budget of expenses for the 1990— 
91 fiscal period was prepared by the 
South Texas Onion Committee 
(committee), the agency responsible for 
local administration of the marketing 
order, and submitted to the Department 
of Agriculture for approval. The 
members of the committee are producers 
and handlers of onions. They are 
familiar with the committee’s needs and 
with the costs for goods, services, and 
personnel in their local area, and are 
thus in a position to formulate an 
appropriate budget. The budget was 
formulated and discussed in a public 
meeting. Thus, all directly affected 
persons have had an opportunity to 
participate and provide input. 

The assessment rate recommended by 
the committee was derived by dividing 
anticipated expenses by expected 
shipments of South Texas onions. 
Because that rate is applied to actual 
shipments, it must be established at a 
rate which will produce sufficient 
income to pay the committee's expected 
expenses. 

The committee met on November 13, 
1990, and unanimously recommended a 
1990-91 budget of $298,000. This budget 
is $78,966 below last year’s budget of 
$376,966. Major increases include $2,000 
for insurance and bonds, and $2,250 for 
office salaries. Major decreases over 
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last year include $23,922 for market 
development, $56,581 for production 
research, $3,500 for furniture and 
fixtures, and $5,500 for travel costs. 

The committee also unanimously 
recommended an assessment rate of 
$0.07 (7 cents) per 50-pound container or 
equivalent. This rate, when applied to 
anticipated shipments of 4,000,000 50- 
pound containers, will yield $280,000 in 
assessment revenue. This amount, when 
added to $18,000 in interest on 
committee deposts, will be adequate to 
cover budgeted expenses. Reserve funds 
will be used to meet any shortfall in 
assessment revenue. 

While this action will impose some 
additional costs on handlers, the costs 
are in the form of uniform assessments 
on all handlers. Some of the additional 
costs may be passed on to producers. 
However, these costs will be offset by 
the benefits derived from the operation 
of the marketing order. Therefore, the 
Administrator of the AMS has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

After consideration of all relevant 
matters, including the proposal 
published in the Federal Register of 
December 17, 1990, at page 51724, and 
other relevant information, it is hereby 
found that this action as hereinafter set 
forth, will tend to effectuate the 
declared policy of the Act. 

It is further found that good cause 
exists for not postponing the effective 
date of this section until 30 days after 
publication in the Federal Register (5 
U.S.C. 553) because the committee needs 
to have sufficient funds to pay its 
expenses which are incurred on a 
continuous basis. The 1990-91 fiscal 
period began in August, and the 
marketing order requires that the rate of 
assessment for the fiscal year apply to 
all assessable onions handled during the 
fiscal period. In addition, handlers are 
aware of this action which was 
recommended by the committee at a 
public meeting. 


List of Subjects in 7 CFR Part 959 


Marketing agreements, Onions, 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, 7 CFR part 959 is hereby 
amended as follows: 





PART 959—ONIONS GROWN IN 
SOUTH TEXAS 


1. The authority citation for 7 CFR 
part 959 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

2. Anew § 959.231 is added to read as 
follows: 


Note: This section will not appear in the 
Code of Federal Regulations. 


§ 959.231 Expenses and assessment rate. 
Expenses of $298,000 by the South 
Texas Onion Committee are authorized 
and an assessment rate of $0.07 per 50- 
pound container or equivalent quantity 
of regulated onions is established for the 
fiscal period ending July 31, 1991. 
Unexpended funds may be carried over 
as a reserve. 
Dated: January 14, 1991. 
Robert C. Keeney, 
Deputy Director, Fruit and Vegetable 
Division. 
[FR Dec. 91-1350 Filed 1-18-91; 8:45 am] 
BILLING CODE 3410-02-4 


Animal and Plant Health Inspection 


Validated Brucellosis-Free States 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
ACTION: Interim rule. 


SUMMARY: We are amending the 
brucellosis regulations concerning the 
interstate movement of swine by adding 
Kentucky to the list of validated 
brucellosis-free States. We have 
determined that Kentucky meets the 
criteria for classification as a validated 
brucellosis-free State. This action 
relieves certain restrictions on moving 
breeding swine from Kentucky. 
EFFECTIVE DATE: Interim rule effective 
January 22, 1991. Consideration will be 
given only to comments recevied on or 
before March 25, 1991. 

ADDRESSES: To help ensure that your 
comments are considered, send an 
original and three copies to Chief, 
Regulatory Analysis and Development, 
PPD, APHIS, USDA, room 866, Federal 
Building, 6505 Belcrest Road, 
Hyattsville, MD 20782. Please state that 
your comments refer to Docket Number 
90-248. Comments received may be 
inspected at USDA, room 1141, South 
Building, 14th Street and Independence 
Avenue SW., Washington, DC, between 


8 a.m. and 4:30 p.m., Monday through 
Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Delorias M. Lenard, Senior Staff 
Veterinarian, Swine Diseases Staff, VS, 
APHIS, USDA, room 736-A, Federal 
Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, (301) 436-7767. 
SUPPLEMENTARY INFORMATION: 


Background 


Brucellosis is a contagious disease 
affecting animals and man, caused by 
bacteria of the genus Brucella. The 
brucellosis regulations contained in 9 
CFR part 78 (referred to below as the 
regulations) prescribe conditions for the 
interstate movement of cattle, bison, 
and swine. 

Under the swine brucellosis 
regulations, States, herds, and individual 
animals are classified according to their 
brucellosis status. Interstate movement 
requirements for swine are based upon 
the disease status of the herd or State 
from which the animal originates. 

We are amending § 78.43 of the 
regulations, which lists validated 
brucellosis-free States, to include 
Kentucky. Validated brucellosis-free 
status is based on a State havi 

(1) The necessary authorities for 
classification as a validated brucellosis- 
free State for swine; 

(2) No known focus of swine 
brucellosis at the time of validation and 
completion of one of several methods of 
surveillance; or no diagnosed case of 
swine brucellosis in the 12-month period 
preceding the classification, and a 
statistical analysis of the combined 
results of certain tests that indicate the 
testing is equivalent to either complete 
herd testing or slaughter surveillance 
during a period chosen nby the State; and 

(3) Certification by the appropriate 
State animal health official, the 
Veterinarian in Charge and the Deputy 
Administrator. 

After reviewing its brucellosis 
program records, we have concluded 
that Kentucky meets the criteria for 
classification as a validated brucellosis- 
free State. We are therefore adding 
Kentucky to the list of States in § 78.43. 
This action relieves certain restrictions 
on moving breeding swine from 
Kentucky. 

Immediate Action 


James W. Glosser, Administrator of 
the Animal and Plant Health Inspection 
Service, has determined that there is 
good cause for publishing this interim 
rule without prior opportunity for public 
comment. Immediate action is 
warranted to remove unnecessary 
restrictions on the interstate movement 
of breeding swine from Kentucky. 
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Since prior notice and other public 
procedures with respect to this interim 
rule are impracticable and contrary to 
the public interest under these 
conditions, and because this rule 
relieves a regulatory restriction, there is 
good cause under 5 U.S.C. 553 to make it 
effective upon publication. We will 
consider comments received within 60 
days of publication of this interim rule in 
the Federal . After the comment 
period closes, we will publish another 
document in the Federal Register, 
including a discussion of any comments 
we receive and any amendments we 
make to the rule as a result of the 
comments. 


Executive Order 12291 and Regulatory 
Flexibility Act 


We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this action, the Office of 
Management and Budget has waived the 
review process required by Executive 
Order 12291. 

Herd owners in Kentucky will be 
affected by this action, which will allow 
breeding swine to be moved interstate 
from Kentucky without being tested for 
brucellosis. Approximately 13,000 sows 
are tested annually for brucellosis, at an 
average cost to the seller of $5.00 per 
test, in order to be eligible for interstate 
movement from Kentucky. Using these 
numbers, we estimate that removing the 
testing requirement would result in a 
potential annual savings of $65,000 for 
swine herd owners in Kentucky. Of the 
approximately 3,000 swine herd owners 
nationwide who regularly ship breeding 
swine interstate, 47 regularly ship 
breeding swine interstate from 
Kentucky. All of these herd owners 
would be considered small entities. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 
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Paperwork Reduction Act 


This rule contains no new information 
collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
5eq.). 


Executive Order 12372 


This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V.) 


List of Subjects in 9 CFR Part 78 
Animal diseases, Brucellosis, Cattle, 
Hogs, Quarantine, Transportation. 


PART 78—BRUCELLOSIS 


Accordingly, we are amending 9 CFR 
part 78 as follows: 

1. The authority citation for part 78 
continues to read as follows: 

Authority: 21 U.S.C. 111-114a-1, 114g, 115, 
117, 120, 121, 123-126, 134b, 134f; 7 CFR 2.17, 
2.51, and 371.2(d). 


§ 78.43 [Amended] 
2. Section 78.43 is amended by adding 
“Kentucky,” immediately after “Iowa,”. 
Done in Washington, DC, this 16th day of 


January 1991. 

James W. Glosser, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 91-1377 Filed 1-18-91; 8:45 am] 
BILLING CODE 3410-34-M 


Packers and Stockyards 
Administration 


9 CFR 201 

RIN 0590-AA06 

Regulations Under the Packers and 
Stockyards Act; Surety Bonds 


AGENCY: Packers and Stockyards 
Administration, Department of 
Agriculture. 

ACTION: Final rule. 


summary: On April 12, 1990, notice was 


published (55 FR 13796) of proposed 
amendments to §§ 201.27, 201.28, and 
201.33 of the regulations issued under 
the Packers and Stockyards Act. This 
document adopts the proposed changes 
which reduce the time for filing claims 
on surety bonds and bond equivalents 
posted by packers, market agencies, and 
dealers under the Act from 120 to 60 
days and reduce the waiting period for 
filing suit on such bonds from 180 to 120 
days. The provisions of § 201.35 of the 


regulations, governing letters of credit as 
bond equivalents, are incorporated with 


nonsubstantive changes have been 
made, for clarification only, in these and 
related sections. 

EFFECTIVE DATE: February 21, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Harold W. Davis, Director, Livestock 
Marketing Division, room 3408-South 
Building, U.S. Department of 
Agriculture, Washington, DC 20250, 
(202) 447-6951. 

SUPPLEMENTARY INFORMATION: Reducing 
the time for filing claims on bonds and 
bond equivalents from 120 to 60 days 
will enable uncontested claims on such 
bonds and bond equivalents to be paid 
more quickly. Reducing the waiting 
period for filing suit.on contested claims 
from 180 to 120 days will permit these 
claims to be resolved more quickly. 

Section 201.35 of the regulations, 
governing letters of credit as bond 
equivalents, is being consolidated with 
other sections governing surety bonds 
and bond equivalents to clarify that the 
requirements are intended to be uniform 
for all bonds and bond equivalents and 
the references to § 201.35 in § 201.10 are 
eliminated. Also, an obsolete reference 
to the Federal Savings and Loan 
Insurance Corporation is deleted. 

The changes to the regulations include 
a requirement that forms approved by 
the Agency must be used, thus removing 
the need to set forth the text of the 
required forms in the regulations. The 
forms have been assigned OMB control 
number 0590-0001. 

A total of six comments were 
received. All of the comments supported 
the proposed changes to the regulations. 

in its comment, an association of 
surety companies suggested that bonds 
currently in effect be changed by rider to 
avoid the problems associated with 
cancelling existing bonds and rewriting 
new ones. Individual rider forms, which 
can be executed and attached to 
existing bonds, will be available. New 
bond forms will also be available for 
surety companies who want to issue 
replacement bonds and for all bonds 
issued to the effective date 
of these changes. Similar procedures 
will be used for bond equivalents. 

During the interim period while the 
existing bonds and bond equivalents are 
being changed to conform to these 
amended rules, the time limit for filing 
claims and the waiting period for filing 
suits will be governed by the terms of 
the particular bonds or bond equivalent 
against which claims are filed. 

A nonsubstantive change is being 
made for clarification in § 201.27{b}{2). 


As provided by the Regulatory 
Flexibility Act, it is hereby certified that 
these rules will not have a significant 
economic impact on a substantial 
number of small entities and a succinct 
statement explaining the reasons for the 
certification is set forth as follows and is 
being to the Chief Counsel for 
Advocacy of the Small Business 
Administration. 

While this final rule will impact small 
entities, it will not have a significant 
economic impact on any entity, large or 
small. Its only practical effect is to 
shorten certain delays, which 
experience has shown to be longer than 
necessary, in connection with surety 
bonds or bond equivalents required 
under 7 U.S.C. 204 to be filed by persons 
subject to the Packers and Stockyards 
Act. 

This final rule dees not impose any 
new requirement. The only substantive 
change it makes to existing 
requirements is to shorten the time limit 
for filing claims and the waiting period 
for filing suits, which will benefit small 
entities who are waiting to be paid from 
such claims. 

These amended rules are not major 
rules for purposes of E.O. 12291. These 
amended rules do not impose any new 
paperwork requirement; do not have 
implications of federalism under the 
criteria of E.O. 12612; and do not impact 
on family formation under the criteria of 
E.O. 12606. 

List of Subjects in 9 CFR Part 201 

Bonds, Bond equivalents, Packers, 
Market agencies, Dealers. 

Done at Washington, DC this 16th day of 
January, 1990. 

Virgil M. Rosendale, 


Administrator, Packers and Stockyards 
Administration. 


PART 201—[AMENDED] 


For the reasons set forth in the 
preamble, the Packers and Stockyards 
Administration amends 9 CFR part 201 
as follows: 

1. The authority citation for part 201 is 
revised to read as follows: 


Authority: 7 U.S.C. 204, 228, 7 CFR 2.17{e}, 
2.56. 


§ 201.10 [Amended] 

2. Section 201.10 (a) and {d) is 
amended by removing the number 
“201.35” and inserting in lieu thereof 
“201.34”. 

§ 201.35 [Removed] 

3. Section 201.35 is removed and 
§§ 201.27, 201.28, and 201.33 are revised 
to read as follows: 
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§ 201.27 Underwriter; equivalent in lieu of 
bonds; standard forms. 

(a) The surety on bonds maintained 
under the regulations in this part shall 
be a surety company which is currently 
approved by the United States Treasury 
Department for bonds executed to the 
United States; and which has not failed 
or refused to satisfy its legal obligations 
under bonds issued under said 
regulations. 

(b) Any packer, market agency, or 
dealer required to maintain a surety 
bond under these regulations may elect 
to maintain, in whole or partial 
substitution for such surety bond, a 
bond equivalent as provided below. The 
total amount of any such surety bond, 
equivalent, or combination thereof, must 
be the total amount of the surety bond 
otherwise required under these 
regulations. Any such bond equivalent 
must be in the form of: 

(1) A trust fund agreement governing 
funds actually deposited or invested, in 
fully negotiable obligations of the 
United States, or deposits or accounts 
insured by the Federal Deposit 
Insurance Corporation, in the name of 
and readily convertible to currency by a 
trustee as provided in § 210.32; or 

(2) A trust agreement governing funds 
which may be drawn by a trustee as 
provided in § 201.32, under one or more 
irrevocable, transferable, standby letters 
of credit, issued by a bank or other 
institution insured by the Federal 
Deposit Insurance Corporation, and 
physically received and retained by 
such trustee. 

(c) The provisions of §§ 201.27 through 
201.34 shall be applicable to the trust 
fund agreements, trust agreements and 
letters of credit authorized in paragraph 
(b) of this section. 

(d) Bonds, trust fund agreements, 
letters of credit and trust agreements 
shall be filed on forms approved by the 
Administrator. 


(Approved by the Office of Management and 
Budget under control number 0590-0001.) 


§ 201.26 Duplicates of bonds or 
equivalents to be filed with Regional 
Supervisors. 


Fully executed duplicates of bonds, 
trust fund agreements, and trust 
agreements maintained under the 
regulations in this part, and fully 
executed duplicates of all endorsements, 
amendments, riders, indemnity 
agreements, and other attachments 
thereto, and photographically 
reproduced copies of any letter of credit 
or amendment thereto, shall be filed 
with the Regional Supervisor for the 
region in which the registrant, packer, or 
person applying for registration resides, 
or in the case of a corporation, where 


the corporation has its home office: 
Provided, that if such registrant, packer, 
or person does not engage in business in 
such area, the foregoing documents shall 
be filed with the Regional Supervisor for 
the region in which the place of business 
of the registrant or packer or person is 
located. 


(Approved by the Office of Management and 
Budget under control number 0590-0001.) 


§ 201.33 Persons 


Each bond and each bond equivalent 
filed pursuant to the regulations in this 
part shall contain provisions that: 

(a) Any person damaged by failure of 
the principal to comply with any 
condition clause of the bond or bond 
equivalent may maintain suit to recover 
on the bond or bond equivalent even 
though such person is not a party named 
in the bond or bond equivalent; 

(b) Any claim for recovery on the 
bond or bond equivalent must be filed in 
writing with either the surety, if any, or 
the trustee, if any, or the Administrator, 
and whichever of these parties receives 
such a claim shall notify the other such 
party or parties at the earliest practical 
date; 

(c) The Administrator is authorized to 
designate a trustee pursuant to § 201.32; 

(d) The surety on the bond, or the 
trustee on the bond equivalent, as the 
case may be, shall not be liable to pay 
any claim if it is not filed in writing 
within 60 days from the date of the 
transaction on which the claim is based 
or if suit thereon is commenced less 
than 120 days or more than 547 days 
from the date of the transaction on 
which the claim is based; 

(e) The proceeds of the bond or bond 
equivalent, as the case may be, shall not 
be used to pay fees, salaries, or 
expenses for legal representation of the 
surety or the principal. 

[FR Doc. 91-1378 Filed 1-18-91; 8:45 am] 
BILLING CODE 3410-KD-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 


[Docket No. 90-ASW-47; Amdt. 39-6862] 


Airworthiness Directives; Boeing 
Helicopters, Model 234 Series 
Helicopter 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


Federal Register / Vol. 56, No. 14 / Tuesday, January 22, 1991 / Rules and Regulations 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), which 
requires initial and repetitive eddy 
current inspections to detect cracks in 
the rotor blade damper elastomeric rod 
ends and replacement if necessary. This 
amendment is prompted by reports of 
recent failures of rotor blade damper 
elastomeric rod ends on Boeing Model 
234 helicopters. This condition, if not 
corrected, could result in the rotor blade 
striking the helicopter or the ground 
during start up or shut down. 


EFFECTIVE DATE: February 14, 1991. 


ADDRESSES: The applicable service 
information may be obtained from 
Boeing Helicopters, P.O. Box 16858, MS 
P32-05, Philadelphia, PA 19142-0858, or 
may be examined in the Rules Docket, 
Office of the Assistant Chief Counsel, 
FAA, Southwest Region, 4400 Blue 
Mound Road, Building 3B, room 158, Fort 
Worth, Texas. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Jeff Casale, Airframe Branch, ANE- 
172, FAA, New England Region, 181 
South Franklin Avenue, Valley Stream, 
New York 11581, telephone (516) 791- 
6220. 


SUPPLEMENTARY INFORMATION: The FAA 
has received reports of Boeing Model 
234 helicopters with broken and cracked 
rotor blade damper rod ends which 
could allow the rotor blades to damage 
the helicopter and injure flight and 
ground crew personnel. Since this 
situation is likely to exist or develop on 
other helicopters of the same type 
design, this AD requires initial and 
repetitive eddy current inspections to 
detect cracks in the rotor blade damper 
elastomeric rod ends, and if found to be 
cracked, replacement with a serviceable 
rod end. 

Since a situation exists that requires 
immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impracticable, and 
good cause exists for making this 
amendment effective in less than 30 
days. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It is 
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impracticable for the agency to follow 


be issued immediately to correct an 
unsafe condition in aircraft. It has been 
determined further that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979). Hf it is 


significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket 
(otherwise, an evaluation is not 
required). A copy of it, if filed, may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR Part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[ AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983}; and 14 CFR 11.89. 


§39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new AD: 


Boeing Helicopters (Boeing Vertol Helicopter 
Co.: Amendment 30-6862. Docket 
Number 90-ASW-47. 

Applicability: All Model 234 series 
helicepters, with serial numbers {S/N} Mjoo1, 
Mj002, Mj003, M005, MjG06, Mjo16, Mjo17, 
Mjo22, MjJ023, MMs819, MM620, and MM8&21, 
certificated in any category. 

Compliance: Required as indicated, unless 
previously accomplished. 

To prevent failure of a rotor blade damper 
elastomeric rod end, which could result in the 
rotor blade striking the eee start 
up or shut down, accomplish the following: 

{a} Within the next 10 hours’ time in service 
after the effective date of this AD inspect all 
rod ends, part number (P/N) 234RS202-1 and 
-2, with more than 350 hours’ time in service, 
unless accomplished within the last 40 hours’ 
time in service. Thereafter, inspect these rod 
Oe tinea ate oe time 
in service from the tast inspection. Conduct 
these inspections using eddy current 
inspection methods approved by the FAA. 

Note: The Accomplishment Instructions of 
paragraphs 3.B and C of Boeing Heli 
Service Bulletin 234-62-1031, dated 
September 26, 1990, provide an FAA- 
approved calibration and i 
procedure for eddy current inspection of the 
rod ends. 


ask omer smabtie moore aims baer 
inspection of any used spare serviceable rod 
end. P/N 234RS202-4 or -2, with more than 
350 hours” time in service prior to installation 
and return to service, and thereafter at 
intervals not to exceed 25 hours’ time in 
service from the last inspection. 

ee 

rod end with a serviceable rod end prior to 
further flight. 

(d) Helicopters may be ferried in 
accordance with the provisions of FAR 
sections 21.197 and 21.199 te a base where 
the of the AD can be 
accomplished. 

(e) Alternate inspections, modification, 
pa arg = mt 


compliance times, which provides an 

equivalent level of safety may be used when 

approved by the Manager, New York Aircraft 

Certification Office, FAA, 181 South Franklin 

Avenue, Room 202, Valley Stream, New York. 
Amendment 39-6862 becomes 

effective on February 14, 1991. 


Issued in Fort Worth, Texas, on January 3, 
1991. 


James D. Erickson, 


Manoger, Rotorcraft Directorate, Aircraft 
Certification Service. 


[FR Doc. 91-1415 Filed 1-18-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 90-NM-191-AD; Amdt. 39- 
6865] 


Airworthiness Directives; British 
Aerospace Model ATP Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 


new airworthiness directive {AD}, 
applicable to certain British Aerospace 
Model ATP series airplanes equipped 
with AC generators, part numbers 
BA03301, BA03301-01, and BA03301-02, 
which requires repetitive inspections to 
detect debris in the left and right AC 
generators’ oil inlet strainer and outlet 
and vent filters; replacement of the 
generator, if necessary; installation of 
new outlet and vent filters; and 
installation of a new end plate and 
mainframe on the left and right AC 
generators. This amendment is 
prompted by reports of a rupture in the 
generator oil system due to debris 
blocking the vent and outlet oil 
strainers. This condition, if net 
corrected, could result in a rupture of the 
AC generators’ oil system and 
subsequent loss of electrical power. 
EFFECTIVE DATE: February 25, 1991. 
ADDRESSES: The applicable service 
information may be obtained from 


British Aerospace, PLC, Librarian for 
Service Bulletins, P.O. Box 17414, Dulles 
International Airport, Washington, DC 
20041-0414. This information may be 
examined at the FAA, Northwest 
Mountain Region; Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. William Schroeder, Standardization 
Branch, ANM-113; telephone {206) 227- 
2148. Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW.., 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive, applicable to 
certain British Aerospace Model ATP 
series airplanes, which requires 
repetitive inspections to detect debris in 
the left and right AC generators’ oil inlet 
strainer and outlet and vent filters; 
replacement of the generator, if 
necessary; installation of new outlet and 
vent filters; and installation of a new 
end plate and mainframe on the left and 
right AC generators, was published in 
the Federal Register on October 19, 1990 
(55 FR 42397). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received in response to 
the proposal. 

After careful review of the available 
data, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

It is estimated that 15 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 9 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. The estimated 
cost for required parts is $210. Based on 
these figures, the total cost impact of the 
AD on U.S. operators is estimated to be 
$8,550. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action {1} is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
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FR 11034, February 26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 93 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C: 1354({a), 1421 and 1423; 
49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


British Aerospace: Applies to Model ATP 
series airplanes equipped with AC 
generators, part numbers BA03301, 
BA03301-01, and BA03301-02; 
certificated in any category. Compliance 
is required as indicated, unless 
previously accomplished. 

To prevent a rupture in the AC generators’ 
oil system and subsequent loss of electrical 
power, accomplish the following: 

A. Within 125 hours time-in-service after 
the effective date of this AD, and thereafter 
at intervals not to exceed 500 hours time-in- 
service, perform a visual inspection of the 
inlet oil strainer, and the outlet and vent oil 
filters, in accordance with Lucas Aerospace 
Service Bulletin BA03301-24-1, Revision 3, 
dated August 28, 1989. If evidence of debris is 
found, prior to further flight, replace the 
generator. 

B. On generators having part numbers 
BA3301-01 and BA3301-02, within 1,250 hours 
time-in-service after the effective date of this 
AD, install a new outlet filter and a new vent 
filter, in accordance with Lucas Aerospace 
Service Bulletin BA03301-24-2, Revision 3, 
dated August 14, 1989. Repeat the inspection 
required by paragraph A. of this AD at 
intervals not to exceed 500 hours time-in- 
service. 

C. Within 18 months after the effective date 
of this AD, install a new end plate, a new 
mainframe, and revised sealing features on 
the stator bolts and within the terminal block 
area, in accordance with Lucas Aerospace 
Service Bulletin BA03301-24-3, dated 
September 19, 1989. Incorporation of this 
modification terminates the requirement for 
the repetitive inspections and modifications 
required by paragraphs A. and B. of this AD. 


D. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate, 

Note: The request should be submitted 
directly to the Manager, Standardization 
Branch, ANM-113, and a copy sent to the 
cognizant FAA Principal Inspector (PI). The 
PI will then forward comments or 
concurrence to the Manager, Standardization 
Branch, ANM-113. 

E. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to British 
Aerospace, PLC, Librarian for Service 
Bulletins, P.O. Box 17414, Dulles International 
Airport, Washington, DC 20041-0414. These 
documents may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 


This amendment becomes effective 
February 25, 1991. 

Issued in Renton, Washington, on January 
9, 1991. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 81-1416 Filed 1-18-91; 8:45 am] 
BILLING CODE 4910-13-M 


————————— EE 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Part 37 


Generic Determination of Rate of 
Return on Common Equity for Public 
Utilities 


[Docket No. RM90-12-000] 


January 15, 1991. 

AGENCY: Federal Energy Regulatory 
Commission, DOE. 

ACTION: Notice of benchmark rate of 
return on common equity for public 
utilities. 


SUMMARY: In accordance with § 37.5 of 
its regulations, the Federal Energy 
Regulatory Commission, by its designee, 
the Director of the Office of Economic 
Policy, issues the update to the 
benchmark rate of return on common 
equity applicable to rate filings made 
during the period February 1, 1991, 
through April 30, 1991. This benchmark 
rate is set at 12.28 percent. 

EFFECTIVE DATE: February 1, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Marvin Rosenberg, Office of Economic 


Federal Register / Vol. 56, No. 14 / Tuesday, January 22, 1991 / Rules and Regulations 


Policy, Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE., Washington, DC 20426, (202) 208-_ 
1283. 


SUPPLEMENTARY INFORMATION: In 
addition to publishing the full text of this 
document in the Federal Register, the 
Commission also provides all interested 
persons an opportunity to inspect or 
copy the contents of this document 
during normal business hours in room 
3308 at the Commission's Headquarters, 
941 North Capitol Street NE., 
Washington, DC 20426. 

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, provides access to the 
texts of formal documents issued by the 
Commission. CIPS is available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem by dialing (202) 208-1397. To 
access CIPS; set your communications 
software to use 300, 1200, or 2400 baud, 
full duplex, no parity, 8 data bits, and 1 
stop bit. The full text of this final rule 
will be available on CIPS for 30 days 
from the date of issuance. The complete 
text on diskette in WordPerfect format 
may also be purchased from the 
Commission's copy contractor, La Dorn 
Systems Corporation, also located in 
room 3308, 941 North Capitol Street NE., 
Washington, DC 20426. 


Notice of Benchmark Rate of Return 
on Common Equity for Public Utilities 


Issued January 15, 1991. 

On December 26, 1990, the Federal 
Energy Regulatory Commission 
(Commission) issued a final rule (Order 
No. 532) concerning the generic 
determination of the rate of return on 
common equity for public utilities.* In 
several earlier rulemaking proceedings, 
the Commission established a 
discounted cash flow (DCF) formula to 
determine the average cost of common 
equity and a quarterly indexing 
procedure to calculate benchmark rates 
of return on common equity for public 
utilities and codified the formula and 
procedure at § 37.9 of its reguiations.? In 
Order No. 532, the Commission 
determined that 4.3 percent is an 
appropriate expected annual dividend 
growth rate for use in the quarterly 
indexing procedure during the 12 months 
beginning February 1, 1991, and that 0.02 
percent is an appropriate flotation cost 
adjustment factor for that period. 


1 Generic Determination of Rate of Return on 
Common Equity for Public Utilities, Order No. 532, 
56 FR 10, (1991). 

2 18 CFR 37.9 (1989). The most recent adoption of 
the DCF formula and quarterly indexing procedure 
came in Order No. 489, 53 FR 3342 (Feb. 5, 1988). 
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The Commission, by its designee, the 
Director of the Office of Economic 
Policy, uses the quarterly indexing 
procedure to determine that the 
benchmark rate of return on common 
equity applicable to rate filings made 
during the period February 1, 1991, 
through April 30, 1991, is 12.28 percent. 


Section 37.9 of the Commission's 
regulations requires that the quarterly 
benchmark rate of return be set equal to 
the average cost of common equity for 
the jurisdictional operations of public 
utilities. This average cost is based on 
the average of the median dividend 
yields for the two most recent calendar 
quarters for a sample of 97 utilities. The 
average yield is used in the following 
formula with fixed adjustment factors 
(determined in the most recent annual 


3 As a result of the merger of lowa Resources, Inc. 
and Midwest Energy Company into a new holding 
company, Midwest Resources, Inc., the sample size 
has been reduced by one. 


proceeding) to determine the cost rate: 


k,=1.02Y,+4.32 
Where: 


k, is the average cost of common equity and 
Y, is the average dividend yield. 


The attached appendix provides the 
supporting data for this update. The 
median dividend yields for the sample 
of utilities for the third and fourth 
quarters of 1990 are 7.93 percent and 
7.66, respectively. The average yield for 
those two quarters is 7.80 percent. Use 
of the average dividend yield in the 
above formula produces an average cost 
of common equity of 12.28 percent. 

This notice supplements the generic 
rate of return rule announced in Order 
No. 532, issued December 26, 1990, and 
effective on February 1, 1991. 


List of Subjects in 18 CFR Part 37 


Electric power rates, Electric utilities, 
Reporting and recordkeeping 
requirements. 


Benchmark applicability period 


() 


2/1/86 to 4/30/86. 
5/1/86 to 7/31/86. 


8/1/88 to 10/31/88... 
11/1/88 to 1/31/89... 
2/1/89 to 4/30/89... 
5/1/89 to 7/31/89... 
8/1/89 to 10/31/89.. 
11/1/89 to 1/31/90 
2/1/90 to 4/30/90 
5/1/90 to 7/31/90 
8/1/90 to 10/31/90. 
11/1/90 to 1/31/91 
2/1/91 to 4/30/91 


Note: The Appendix will not be published 
in Code of Federal Regulations. 


Appendix 


Source of data: Standard and Poor's Compustat 
— Inc., Utility COMPUSTAT Ii Quarterly Data 


In consideration of the foregoing, the 
Commission amends part 37, chapter I, 
title 18 of the Code of Federal 
Regulations, as set forth below, effective 
February 1, 1991. 
Richard P. O'Neill, 
Director, Office of Economic Policy. 


PART 37—GENERIC DETERMINATION 
OF RATE OF RETURN ON COMMON 
EQUITY FOR PUBLIC UTILITIES 


1. The authority citation for part 37 
continues to read as follows: 


Authority: Federal Power Act, 16 U.S.C. 
791a-825r (1982); Department of Energy 
Organization Act, 42 U.S.C. 7101-7352 (1982). 

2. In § 37.9, paragraph (d) is revised to 
read as follows: 


§37.9 Quarterly indexing procedure. 


(d) Table of Quarterly Benchmark 
Rates of Return. The following table 
presents the quarterly benchmark rates 
of return on common equity: 
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Exnisit 1.—SAMPLE OF UTWITIES— . Exnisit 1.—SAmMPLE OF UTILITIES— Exnisit 1 -— SAMPLE OF UTIUITIES— 
i Continued 


4931 
4931 
4911 
4911 
4911 
4931 
4911 
4931 
4931 
4911 
4831 
4911 
4931 
Nevada Power C0 ...........cssss. 4911 
New England Electric System ... 4911 
New York State Elec & Gas 4931 
TeCO Energy WC ...-....--e-eneeereenes 
Niagara Mohawk Power .. on an Texas Utilities Co... : 
4911 
4931 
4931 
4911 
4911 
4931 
4931 
4931 
4911 
4931 
49t1 
4911 


EXHIBIT 2.—UTILITIES EXCLUDED FROM THE SAMPLE FOR THE INDICATED QUARTER DUE TO EITHER ZERO DIVIDENDS OR A CUT IN 
THE DIVIDENDS FOR THIS QUARTER OR THE PRIOR THREE QUARTERS 


[Year=90, Quarter=4] 


Dividend rate was reduced for the quarter 9001. 


EXHIBIT 3.—ANNUALIZED DIVIDEND YIELDS FOR THE INDICATED QUARTER FOR UTILITIES RETAINED IN THE SAMPLE 


-_ Price, tat | Price, tst_ | Price, 2nd | Price, roma noni Price, noni weainie 
symbol month - | mon - | month 'o * ™ — - 
high ico high qtr tr qtr qtr onl ae dividend yield 


28.750 26.375 29.000 27.375 * 29.375 27.625 2.400 6.546 
34.750 32.375 34.500 33.000 34.625 33.625 33. 813 2.960 8.754 
37.125 34.625 38.125 36.625 38.375 36.125 36.833 3.160 8.579 
27.875 25.625 29.000 27.250 29.250 27.000 27.667 2.100 7.590 
26.500 25.500 28.375 25.750 31.000 28.375 27.583 1.640 5.946 
34.000 31.000 34.500 32.250 35.250 32.750 33.292 2.460 7.389 
31.750 29.375 33.250 31.250 33.250 31.625 31.750 2.920 9.197 
30.875 28.500 30.250 28.875 30.375 29.000 29.646 2.400 8.096 
22.125 20.000 22.500 21.125 22.375 21.500 21.604 1.840 8.517 
28.500 25.500 27.000 24.875 28.750 25.000 26.604 ; 0.480 1.804 
22.500 21.250 23.625 22.250 24.875 22.750 22.875 1.840 8.044 
33.875 32.000 35.125 33.625 36.500 35.125 34.375 2.560 7.447 
43.875 39.750 46.000 43.250 45.750 44.750 44.063 2.920 6.627 
44.125 39.125 45.000 41.250 46.000 43.500 43.167 2.760 6.394 
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EXHIBIT 3.—ANNUALIZED DIVIDEND YIELDS FOR THE INDICATED QUARTER FOR UTILITIES RETAINED IN THE SAMPLE—Continued 


Annualized 
dividend yield 


[FR Doc. 91-1338 Filed 1-18-91; 8:45 am] 
BILLING CODE 6717-01-M 
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DEPARTMENT OF TRANSPORTATION 
Coast Guard 


33 CFR Part 3 


[CGD 90-063] 
RIN 2115-AD65 


Realignment of Marine inspection 
Zones and Captain of the Port Zones 
for Western Alaska and Prince William 
Sound Alaska; Correction 


AGENCY: Coast Guard, DOT. 


ACTION: Final rule; correction. 


summary: The Coast Guard is 
correcting errors in a final rule that 
appeared in the Federal Register on 
Wednesday, December 19, 1990 (CGD 
90-063). 


FOR FURTHER INFORMATION CONTACT: 
Lieutenant Commander David W. Jones, 
Project Manager, Office of Marine 
Safety, Security, and Environmental 
Protection (G-MPS-3), (202) 267-0491, 
between 7 a.m. and 3:30 p.m., Monday 


through Friday, except Federal 
Holidays. 


Corrections 
In FR Document 90-29637, beginning 
on page 52046 in the issue of 


Wednesday, December 19, 1990, make 
the following corrections: 


§3.85-20 [Corrected] 

1. On page 52047, in the first column, 
in § 3.85-20(b), in the seventh and eighth 
lines, “61x-30'N” should read “61°- 
30'N”. 

2. On page 52047, in the first column, 
in § 3.85-20(b), in the eleventh and 
twelfth lines, “60°-18.7'N” should read 
“60°-18.7'N”. 

Dated: January 15, 1991. 


D.H. Whitten, 


Captain, U.S. Coast Guard, Acting Chief, 
Office of Marine Safety, Security and 
Environmental Protection. 


[FR Doc. 91-1372 Filed 1-18-91; 8:45 am] 


NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 


36 CFR Parts 1253, 1254, and 1280 
RIN 3095-AA19 
Research Room Procedures 


AGENCY: National Archives and Records 
Administration. 


ACTION: Final rule. 


SUMMARY: The National Archives and 


Records Administration (NARA) is 
updating 36 CFR part 1253 to reflect both 
Saturday research room hours at the 
Washington National Records Center 
and changes in the titles, addresses, and 
telephone numbers of the National 
Archives Field Branches. NARA is also 
amending its regulations in 36 CFR part 
1254 concerning NARA research rooms 
to clarify eligibility for researcher 
identification cards, to provide a 
procedure for withdrawing research 
privileges for researchers not required to 
have a researcher identification card, to 
clarify self-service copier procedures, 
and to update other research room 
procedures. In 36 CFR part 1280, NARA 
is implementing a policy that children 
under the age of 16 must be 
accompanied by an adult when visiting 
a NARA facility, including exhibition 
areas. The rule affects individuals who 
perform research at NARA facilities. 
EFFECTIVE DATE: February 21, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Mary Ann Palmos or Nancy Allard at 
202-50T-5110. 

SUPPLEMENTARY INFORMATION: On 
November 9, 1990, NARA published a 
notice of proposed rulemaking in the 
Federal Register (55 FR 47078) proposing 
changes in research room procedures. 
No comments were received. 
Accordingly, the proposed rule is being 
adopted without change. 

This rule is not a major rule for the 
purposes of Executive Order 12291 of 
February 17, 1981. As required by the 
Regulatory Flexibility Act, it is hereby 
certified that this rule will not have a 
significant impact on small business 
entities. 


List of Subjects 

36 CFR Part 1253 
Archives and records. 

36 CFR Part 1254 


Archives and records, Confidential 
business information, Freedom of 
information, Micrographics. 


36 CFR Part 1280 
Federal buildings and facilities. 


For the reasons set forth in the 
preamble, chapter XII of title 36 of the 
Code of Federal Regulations is amended 
as follows: 


PART 1253—LOCATION OF RECORDS 
AND HOURS OF USE 


1. The authority citation for part 1253 
continues to read as follows: 


Authority: 44 U.S.C. 2104{a). 
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2. Section 1253.4 is revised to read as 
follows: 


§ 1253.4 Washington National Record 
Center. 


Washington National Records Center, 
4205 Suitland Road, Suitland, MD. 
Mailing address: Washington National 
Records Center, Washington, DC 20409. 
Hours: 8 a.m. to 4:30 p.m., Monday 
through Friday; for the Suitland 
Research room, 8 a.m. to 4:30 p.m., 
Monday through Saturday. 

3. Section 1253.6 is amended by 
revising the section heading, by 
removing the introductory paragraph 
and paragraph (d), by redesignating 
paragraphs (e) through (m) as 
paragraphs (d) through (1), and by 
revising paragraphs (c) and newly 
redesignated {e) to read as follows: 


§ 1253.6 Federal Records Centers. 

Se in 

{c) 5000 Wissahickon Avenue, 
Philadelphia, PA 19144. Hours: 7:30 a.m. 
to 4 p.m., Monday through Friday. 

{d) * eet 

{e) 3150 Springboro Road, Dayton, OH 
45439. Hours: 7:30 a.m. to 4 p.m., 
Monday through Friday. 

4. Section 1253.7 is added to read as 
follows: 


§ 1253.7 Regional Archives System. . 

Some of the Regional Archives may 
offer extended research room hours on 
selected evenings and Saturdays. More 
specific information on extended hours 
is available from each Regional 
Archives. The hours listed in this section 
are the minimum hours that each 
Regional Archives is normally open. 

{a) National Archives-New England 
Region. 380 Trapelo Road, Waltham, 
MA 02154. Hours: 8 a.m. to 4 p.m., 
Monday through Friday. Telephone: 
(617) 647-8100. 

(b) National Archives-Northeast 
Region. Building 22, Military Ocean 
Terminal, Bayonne, NJ 07002-5388. 
Hours: 8 a.m. to 4 p.m., Monday through 
Friday. Telephone: (201) 823-7545. 

(c) National Archives-Mid-Atlantic 
Region. 9th and Market Streets, room 
1350, Philadelphia, PA 19107. Hours: 8 
a.m. to 4 p.m., Monday through Friday. 
Telephone: (215) 597-3000. 

(d) National Archives-Southeast 
Region. 1557 St. Joseph Avenue, East 
Point, GA 30344. Hours: 8 a.m. to 4 p.m., 
Monday through Friday. Telephone: 
(404) 763-7477. 

(e) National Archives-Great Lakes 
Region. 7358 South Pulaski Road, 
Chicago, IL 60629. Hours: 8 a.m. to 4 
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p.m., Monday through Friday. 
Telephone: (312) 581-7818. 

(f) National Archives-Central Plains 
Region. 2312 East Bannister Road, 
Kansas City, MO 64131. Hours: 8 a.m. to 
4 p.m., Monday through Friday. 
Telephone: (816) 926-6272. 

(g) National Archives-Southwest 
Region. 501 West Felix Street, Fort 
Worth, TX. Mailing address: P.O. Box 
6216, Fort Worth, TX 76115. Hours: 8 
a.m. to 4 p.m., Monday through Friday. 
Telephone: (817) 334-5525. 

(h) National Archives-Rocky 
Mountain Region. Denver Federal 
Center, Building 48, Denver, CO. Mailing 
address: P.O. Box 25307, Denver, CO 
80225. Hours: 8 a.m. to 4 p.m., Monday 
through Friday. Telephone: (303) 236- 
0817. 

(i) National Archives-Pacific Sierra 
Region. 1000 Commodore Drive, San 
Bruno, CA 94066. Hours: 8 a.m. to 4 p.m., 
Monday through Friday. Telephone: 
(415) 876-9009. 

(j) National Archives-Pacific 
Southwest Region. 24000 Avila Road, 
Laguna Niguel, CA. Mailing address: 
P.O. Box 6719, Laguna Niguel, CA 92677- 
6719. Hours: 8 a.m. to 4 p.m., Monday 
through Friday. Telephone: (714) 643— 
4241. 

(k) National Archives-Pacific 
Northwest Region. 6125 Sand Point 
Way, Seattle, WA 98115. Hours: 8 a.m. 
to 4 p.m., Monday through Friday. 
Telephone: (206) 526-6507. 

(I) National Archives-Alaska Region. 
654 West 3rd Avenue, Anchorage, AK 
99501. Hours: 8 a.m. to 4 p.m., Monday 
through Friday. Telephone: (907) 271- 
2441. : 


PART 1254—AVAILABILITY OF 
RECORDS AND DONATED 
HISTORICAL MATERIALS 


5. The authority citation for part 1254 
continue to read as follows: 


Authority: 44 U.S.C. 2101-2118. 


6. Section 1254.2 is amended by 
revising paragraph (a) to read as 
follows: 


§ 1254.2 Location of records and hours of 
use. 


(a) Researchers should identify the 
location of the records needed. Inquiries 
may be addressed to the National 
Archives (NNRS), Washington, DC 
20408. 


* * * * “ 


7. Section 1254.4 is amended by 
redesignating paragraphs (d) through (f) 
as paragraphs (e) through (g) and by 
adding new paragraph (d) to read as 
follows: 


§ 1254.4 Research procedures. 

(d) A researcher will not be issued a 
researcher identification card if the 
branch chief or director of the relevant 
repository determines that: 

{1) The records which the researcher 
wishes to use are not in the legal 
custody of NARA; or 

(2) The researcher is not interested in 
records maintained by NARA but in 
information contained in 
sources available at other institutions. 

8. Section 1254.12 is revised to read as 
follows: 


§ 1254.12 Researcher’s responsibility for 
records. 


{a) The research room atttendant may 
limit the quantity of records delivered to 
a researcher at one time. The researcher 
must sign for the records received. The 
researcher is responsible for all records 
delivered to him/her until he/she 
returns them. When the researcher is 
finished using the records, the records 
should be returned to the research room 
attendant. The reference service slip 
that accompanies the records to the 
research room must not be removed. If 
asked to do so, the researcher must 
return records as much as 15 minutes 
before closing time. Before leaving a 
research room, even for a short time, a 
researcher must notify the research 
room attendant and place all records in 
their proper containers. 

(b) When microfilm is available on a 
self-service basis, research room 
attendants may assist researcher in 
identifying which roll(s) of film contains 
the information of interest, but the 
researcher is responsible for locating the 
roll(s). Unless otherwise permitted, a 
researcher is limited to one roll of 
microfilm at a time. After using each 
roll, the researcher must refile the roll of 
microfilm in the location from which its 
was removed, unless instructed 
otherwise. 

9. Section 1254.20 is amended by 
adding new paragraph (c) to read as 
follows: 


§ 1254.20 Conduct. 

(c) Withdrawal of research privileges 
for researchers not required to have a 
researcher identification card. If 
researchers who are not required to 
have researcher identification cards 
refuse to comply with the rules and 
regulations of a NARA facility or by 
their actions demonstrate that they 
present a danger to NARA property or a 
danger or nuisance to other researchers 
or employees, NARA may withdraw all 
research privileges. A researcher whose 
research privileges are withdrawn under 


this paragraph will lose research 
privileges at all NARA research rooms, 
including those for which no researcher 
identification card is required. A 
researcher whose research privileges 
have been withdrawn may not apply for 
a researcher identification card, or for 
readmittance to research rooms not 
requiring a research card, until research 
privileges have been restored (see 
below). A researcher whose research 
privileges are withdrawn under this 
paragraph will be sent a written notice 
of the reasons for the withdrawal within 
3 workdays. The researcher has 30 
calendar days after the withdrawal to 
appeal in writing to the Archivist of the 
United States (address: National 
Archives and Records Administration 
(N), Washington, DC 20408) for 
reinstatement of research privileges. The 
Archivist of the United States has 30 
calendar days from receipt of the appeal 
to decide whether or not to reinstate the 
research privileges. If the withdrawal is 
upheld or if no appeal is made, the 
researcher may request reinstatement of 
privileges no earlier than 180 calendar 
days from the date the privileges were 
revoked. If readmission to a NARA 
facility poses a threat to the safety of 
persons or property, NARA may 
continue to extend the withdrawal 
period for 180-day periods. The 
researcher will be notified in writing of 
all such extensions within 3 workdays 
of NARA receiving a request for 
reinstatement of research privileges. The 
researcher may appeal any decision to 
extend the withdrawal of research 
privileges to the Archivist of the United 
States. All appeals must be made in 
writing to the Archivist of the United 
States within 30 calendar days of the 
decision being appealed. 

10. Section 1254.26 is amended by 
redesignating paragraphs (a) through (f) 
as paragraphs (b) through (g), by adding 
a new paragraph (a) and revising the 
newly redesignated paragraph (b) to 
read as follows: 


§ 1254.26 Additional rules for use of 
research rooms in the National Archives 
and Washington Nationa! Records Center 
buildings. 

(a) Admission to research rooms in 
the National Archives Building and 
Washington National Records Center at 
which original records are made 
available is limited to individuals 
examining and/or copying records and 
other materials in the legal custody of 
the National Archives and Records 
Administration. Children under the age 
of 16 will not be admitted to these 
research rooms unless they have been 
granted research privileges. Students 
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under the age of 16 who wish to perform 
research on original documents must 
apply in person to the Chief of the 
Reference Services Branch and present 
a letter of reference from a teacher. 
Students under the age of 16 who have 
been granted research privileges will be 
required to be accompanied in the 
research room by an adult with similar 
privileges, unless the Chief of the 
Reference Services Branch specifically 
waives this requirement with respect to 
individual researchers. 

(b) The procedures in paragraphs (c) 
through (g) of this section shall apply to 
all research rooms in the National 
Archives and Washington National 
Records Center buildings, except the 
Microfilm Research Room and the 
Motion Pictures Research Room in the 
National Archives Building. These 
procedures are in addition to the 
procedures specified elsewhere in this 
part. 


* * * * * 


11. In § 1254.38, paragraph (e) is 
revised to read as follows: 


§ 1254.38 Freedom of Information Act 
requests. 


* * * * 


(e) Denial of access. Denials under the 
FOIA of access to archives are made by 
the appropriate director of a Presidential 
library or a regional archives or the 
Assistant Archivist for the National 
Archives, who, within 10 workdays, 
shall notify the requester of the reasons 
for the denial and of the procedures for 
appeal. 

12. Section 1254.71 is revised to read 
as follows: 


§ 1254.71 Researcher use of the self- 
service card-operated copiers in the 
National Archives Building and the 
Washington National Records Center. 

(a) General. Self-service card- 
operated copiers are located in research 
rooms in the National Archives Building 
and the Washington National Records 
Center. Other copiers set aside for use 
by reservation are located in designated 
research areas. Procedures for use are 
outlined in paragraphs (b) through (g) of 
this section. 

(b) Hours of use. 

(1) Copiers located in research rooms 
in the National Archives Building and 
the Washington National Records 
Center may be used until 15 minutes 
prior to closing of research room. There 
is a three-minute time limit on these 
copiers when others are waiting to use 
the copier. Researchers wishing to copy 
large quantities of records should see a 
staff member in the research room to 


reserve a copier for an extended time 
period. 

(2) Reserved self-service copiers 
located in the designated research area 
on the second floor of the National 
Archives Building may be used between 
9 a.m. and 12 noon and between 1 p.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. The reserved 
self-service copier located in the 
designated research area at the 
Washington National Records Center 
may be used between the hours of 8 a.m. 
and 12 noon and between 1 p.m. and 4 
p.m., Monday through Friday, except 
Federal holidays. 

(i) Copiers may be reserved for one 
hour at a time in the National Archives 
Building and for one-half hour at a time 
in the Washington National Records 
Center. Another appointment may be 
reserved after completing the scheduled 
appointment. The appointment may be 
forfeited if the researcher does not 
arrive within 10 minutes after the 
scheduled time. 

(ii) If an appointment must be 
canceled due to copier failure, NARA 
will make every effort to schedule a new 
mutually agreed-upon time. However, 
NARA will not displace researchers 
whose appointments are not affected by 
the copier failure. 

(c) Copying procedures. 

(1) Individual documents to be copied 
shall be tabbed in accordance with the 
procedures governing the tabbing of 
documents and returned to their 
container. The researcher room 
attendant will examine the records to 
determine whether they can be copied 
on the self-service copier. The chief of 
the branch administering the research 
room will review the determination of 
suitability if asked to do so by the 
researcher. 

(2) Researchers using the reserved 
copiers must submit the containers of 
records to the attendant for review at 
least one hour prior to the schedule 
appointment. The research room staff 
will deliver the containers to the 
designated area where the reserved 
copiers are located. Researchers using 
self-service copiers located in the 
research room will transport their 
containers of records to the copier 
themselves. 

(3) Researchers may copy from only 
one box and one folder at a time. After 
copying the records, the researcher must 
show the original records and the copies 
to a research room attendant. 

(d) Records not suitable for self- 
service copying. 

The following types of records may 
not be copied on the self-service copiers: 

(1) Bound archival volumes; 
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(2) Records fastened together by 
staples, clips, acco fasteners, rivets, or 
similar fasteners, where folding or 
bending records may cause damage; 

(3) Records larger than 11 inches by 14 
inches; 

(4) Records with uncanceled security 
classification markings; 

(5) Records with legal restrictions on 
copying; and 

(6) Records which, in the judgment of 
the research room attendant, are in poor 
physical condition. 

(e) Cancellation of security 
classification markings. 

(1) Security classification markings 
(RESTRICTED, CONFIDENTIAL, 
SECRET, TOP SECRET, and others) on 
declassified records must be properly 
canceled before documents are copied. 
Only a NARA staff member can cancel 
security markings. Properly declassified 
documents will bear the declassification 
authority. 

(2) Researchers may not remove from 
the research room copies of documents 
bearing uncanceled classification 
markings. Copies of documents with 
uncanceled markings will be 
confiscated. 

(3) When individual documents are 
being copied, the research room staff 
will cancel the classification markings 
on each page and will place the 
declassification authority on the first 
page of each document. If the researcher 
is copying only selected pages from a 


‘ document, the researcher must make a 


copy of the first page bearing the 
declassification authority and attach 
that page to any subsequent page(s) 
copied from the document. This 
declassification authority must be 
presented to the guard when copies of 
documents are removed from the 
research room and/or the building. 

(4) Researchers using the reserved 
copiers are provided with a 
declassification strip which is attached 
to the copier. The strip, which is 
reproduced on each page copied, 
cancels the security markings. 

(f) Purchasing debitcards for copiers. 

Researchers may use cash to purchase 
a debitcard from a vending machine 
during the hours that self-service copiers 
are in operation. Additionally, 
debitcards may be purchased with cash, 
check, money order, or funds from an 
active deposit account from the 
Cashier's Office located in room G-1 of 
the National Archives Building, between 
the hours of 8:45 a.m. and 4:30 p.m., 
Monday through Friday, except Federal 
holidays. During the evening and 
weekend hours, the research room 
supervisor can make change for $20 or 
less. The debitcard will, when inserted 
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into the copier, enable the user to make 
copies, for the appropriate fee, up to the 
value on the debitcard. Researchers may 
add value to the debitcard by using the 
vending machine. The fee for self- 
service copies is found in § 1258.12 of 
this chapter. 

(g) Refunds of unused amounts on 
debitcards. 

(1) To obtain a refund of any unused 
amount on a debitcard, a researcher 
must bring the debitcard to the Cashier's 
Office in room G-1 of the National 
Archives Building. Cash refunds for 
debitcards are currently limited to $10.00 
or less. Refunds due for more than 
$10.00 are currently paid by U.S. 
Treasury check in approximately 6-8 
weeks. NARA may increase the 
maximum cash refund amount upon 
waiver by the U.S. Department of the 
Treasury of applicable regulation. 
Refunds due on debitcards obtained 
using funds from a deposit account will 
be made by crediting the refund to the 
deposit account. 

(2) An NATF Form 30A, Request for 
Debit Card Refund or Credit, must be 
submitted to the Cashier's Office. The 
form is available from the research room 
staff or the Cashier. During evening 
hours and on Saturdays, researchers 
should enclose the completed form and 
debitcard in a preaddressed envelope, 
also available in the research room. The 
envelope may be dropped through the 
mail slot in room G-1 or mailed to the 
Cashier. 


PART 1280—PUBLIC USE OF 
FACILITIES 


13. The authority citation for part 1280 
continues to read: 


Authority: 44 U.S.C. 2104{a). 


14. Anew § 1280.2 is added to read as 
follows: 


§ 1280.2 Admittance of children under the 
age of 16. 

Children under the age of 16 will not 
be admitted to NARA facilities unless 
accompanied by an adult. Children 
under the age of 16 must be supervised 
by the accompanying adult at all times 
while on NARA property. The director 
of a NARA facility may authorize a 
lower age limit for admission of 
unaccompanied children to meet local 
circumstances, e.g., students who have 
been given permission to conduct 
research without adult supervision. 

Dated: January 3, 1991. 

Don W. Wilson, 

Archivist of the United Sia-es. 

[FR Doc. 91-1371 Filed 1-18-91; 8:45 am] 
BILLING CODE 7515-01-M 


POSTAL SERVICE 
39 CFR Part 601 


Procurement Manual; Miscellaneous 
Amendments 


AGENCY: Postal Service. 
ACTION: Final rule. 


SUMMARY: The Postal Service hereby 
describes the numerous miscellaneous 
revisions consolidated in the 
Transmittal Letter for issue 4 of the 
Procurement Manual. The revisions are 
explained below in the Supplementary 
Information. 


EFFECTIVE DATE: January 1, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Paul D. McGinn, (202) 268-4638. 


SUPPLEMENTARY INFORMATION: The 
Procurement Manual, which is 
incorporated by reference in the Code of 
Federal Regulations (see 39 CFR 
601.100), is amended by the issue of 
Transmittal Letter 4, which is a 
complete revision of the Manual. This 
Transmittal Letter contains numerous 
substantive and editorial changes, 
including all revisions made to the 
Procurement Manual since December 1, 
1989, when Transmittal Letter 3 was 
issued. Accordingly, it picks up all 
changes published in the Postal Bulletin. 

In accordance with 38 CFR 601.105, 
notice of these changes is hereby 
published in the Federal Register and 
the text of the changes is filed with the 
Director, Office of the Federal Register. 
Subscribers to the basic manual will 
receive these amendments from the 
Postal Service. (For other availability of 
the Procurement Manual, see 39 CFR 
601.104.) 


Explanation of Changes 
Chapter 1 


This chapter was completely revised 
primarily for clarity. Only the 
substantive changes noted below are 
marked by change bars. 

1.2.2.d.4 replaces 1.2.2.d.3 and changes 
the frequency of required Procurement 
Policy Committee Meetings from semi- 
annual to annual. 

1.7.2.b.5 has been added to allow the 
contracting officer to waive the 
prohibition against contracting with a 
postal employee should the employee 
have patent or other license rights which 
the Postal Service wishes to acquire. 

1.7.3.b.2 has been added to allow 
contractors access to mail-cover 
information in the course of contract 
performance, and to point out their 
rights, responsibilities, and liabilities. 


Chapter 2 


2.1.3 has been revised to delete the 
requirement for 
comprehensive procurement plans for 
all procurements over $50,000. These 
plans are replaced by annual summary 
plans, and by an increased emphasis on 
market research. A new part 2.1.4 was 
also added, and minor editorial changes 
were made to parts 2.1.5 and 2.1.7. 

2.2.1.b.3 has been revised to 
emphasize that in certain cases 
contractors must maintain an inspection 
system in accordance with MIL I 45208, 
Inspection System Requirements. 

2.2.5 is revised as previously 
published in Postal Bulletin 21754, 1/11/ 
90. 


Chapter 3 


3.1.5 is revised to update terminology 
and the catalog-ordering address. 


Chapter 4 


4.1.2.k.4 has been added to allow 
contracting officers to release a 
solicitation mailing list under the terms 
of The Freedom of Information Act. 

4.1.3 now includes text previously 
included in part 4.1.6, Mistakes in 
Proposals. Part 4.1.6 has not been 
replaced. 

4.1.4.d has been revised to delete the 
requirement for a noncompetitive 
justification, when a single proposal is 
received in response to a solicitation. 

4.2.1, 4.2.2, and 4.2.3 have been revised 
to emphasize that simplified purchases 
are awarded on the basis of best value 
to the Postal Service. This revision also 
allows the use of other evaluation 
factors when employing simplified 
purchasing procedures. 

4.5.7.g deletes the requirement that a 
contracting officer send a report of the 
protest to the responsible APMG. 


Chapter 6 


6.2.7 has been added to direct 
contracting officers on what actions to 
take if a supplier.declares bankruptcy, 
and directs contracting officers to 
include Clause 6-1, Bankruptcy, in all 
solicitations and contracts not awarded 
using simplified procedures. 


Chapter 8 


Exhibit 8.1.2 has been expanded to 
include the APMG, Delivery, 
Distribution and Transportation 
Department, as both the policy- 
originating and approving official for 
mail transportation contracts. 

8.3.3.c has been added to direct 
contracting officers on the use of the 
new Provision 8-3, System Integrity. 
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Chapter 9 


9.2.1.c has been revised to direct 
contracting officers to provide to the 
Patent, Intellectual Property, Data and 
Software Rights Subcommittee alternate 
proposals which may give a supplier 
greater rights in an invention made in 
the course of a contract. 


Chapter 10 


10.2.4.d has been revised as 
previously published in Postal Bulletin 
21769, 8/9/90. 

10.3.2.b has been revised to reflect 
The United States—Canada Free Trade 
Agreement Implementation Act of 1988. 


Chapter 11 


11.1.2.d has been revised to show that 
the Postal Service is mandated by 
Federal law to design, lease, and 
construct buildings that are accessible 
to the physically handicapped under 
The Architectural Barriers Act of 1968 
(PL 90-480), as amended. 


Appendix A 


A.3.4 has been revised to allow the 
contracting officer to release a 
solicitation mailing list under the terms 
of The Freedom of Information Act. 

Provision 8-3 is a new provision that 
has been added to ensure that the 
integrity of a Postal Service mainframe 
computer is guaranteed when a third- 
party software vendor adds a software 
package to the mainframe. 


Appendix B 


Clause 1-7 is a new clause that has 
been added to protect mail-cover 
information required by a contractor in 
the course of contract performance. The 
clause also prohibits the reproduction of 
address information and contains 
subcontracting and indemnification 
provisions. 

Clauses 2-1 has been revised to 
correct duplicate and inconsistent 
language. 

Clause 2-9 is revised as previously 
published in Postal Bulletin 21754, 1/11/ 
90 


Clause 6-1 is a new clause that has 
been added to direct contractors to 
furnish written notification to the 
contracting officer should they enter into 
proceedings relating to bankruptcy. 

Clause 10-17 has been revised as a 
- result of The United States-Canada Free 
Trade Agreement Implementation Act of 
1988. 

Appendix F is updated to reflect the 
changes in this transmittal letter. 


List of Subjects in 39 CFR Part 601 


Government procurement, Postal 
Service, Incorporation by reference. 


PART 601—[AMENDED] 
1. The authority citation for part 601 
continues to read as follows: 


Authority: 5 U.S.C. 552(a); 39 U.S.C. 401, 
404, 410, 411, 2008, 5001-5605. 


2. In consideration of the foregoing, 
the table at the end of § 601.105 is 
amended by adding at the end thereof 
the following: 


§601.105 Amendments to the 
Procurement Manual. 


56 FR [insert FR 
page number] 


Assistant General Counsel, Legislative 
Division. 

[FR Doc. 91-1327 Filed 1-18-91; 8:45 am] 
BILLING CODE 7710-12-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Care Financing Administration 
42 CFR Parts 410 and 411 
[BPD-720-F] 


Medicare Program; Payment to 
Federally Funded Health Facilities 
AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Technical amendments. 


SUMMARY: Final regulations published 


on October 11, 1989, at 54 FR 41736 
redesignated 42 CFR 405.312 as 42 CFR 
411.8 and, more specifically, 
redesignated § 405.312(f) as § 411.8(b)(6). 
In the redesignation of § 405.312(f), we— 

1. Unintentionally omitted a word that 
characterized certain funds and 
facilities as “Federal”; and 

2. Overlooked the need to reflect, in 42 
CFR part 410, the rules for Medicare . 
payments to Federally funded health 
centers. 

This document corrects those errors 
by amending §§ 410.152 and 411.8. 


EFFECTIVE DATE: These amendments are 
effective as of November 13, 1989, the 
effective date of the final rule that 
contained the errors. 

FOR FURTHER INFORMATION CONTACT: 
Luisa V. Iglesias, (202) 245-0383. 
SUPPLEMENTARY INFORMATION: In order 
to ensure clear understanding of the 
policy on Medicare payment to 
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Federally funded health facilities, we 
have made the following changes: 

1. Amended § 410.152 to— 

¢ Include in paragraph (a)(1){iii) the 
phrase “charges related to reasonable 
costs”; 

e Add a new paragraph (j) to specify 
amount of payment to these facilities; 
and 

¢ Referred to the added paragraph (j) 
in paragraph (a)(1)(iii). 

2. Revised § 411.8(b)(6) to describe 
more precisely the facilities that are 
paid in accordance with § 410.152(j). 


List of Subjects 
42 CFR part 410 


Health facilities, Health professions, 
Kidney diseases, Laboratories, 
Medicare, Rural areas, X-rays. 


42 CFR part 411 


Medicare, Recovery against third 
parties, Secondary payments.” 

42 CFR chapter IV is amended as set 
forth below: 


PART 410—{AMENDED] 


1. The authority citation continues to 
read as follows: 

Authority: Secs. 1102, 1832, 1833, 1835, 
1861(r), (s) and (cc), 1871m and 1881 of the 
Social Security Act (42 U.S.C. 1302, 1395K, 
13951, 1395n, 1395x(r), (s), and (cc), 1395hh, 
and 1395rr). 


2. In § 410.152, paragraphs (a)(1)(iii) 
and (a)(2) introductory text are revised 
and a new paragraph (j) is added, to 
read as follows: 


§ 410.152 Amounts of payment. 


(a) General provisions—(1) Exclusion 
from incurred expenses.* * * 

(iii) In the case of services payable 
under a formula that takes into account 
reasonable charges, reasonable costs, 
customary charges, customary (insofar 
as reasonable) charges, charges related 
to reasonable costs, fair compensation, 
a pre-treatment prospective payment 
rate, or a standard overhead amount, or 
any combination of two or more of these 
factors, expenses in excess of any factor 
taken into account under that formula. 


* * * * * 


(2) Other applicable provisions. 
Medicare Part B pays for incurred 
expenses the amounts specified in 
paragraphs (b) through (j) of this section, 
subject to the following: 


(j) Amount of payment: Services of 
Federally funded health facilities. 
Medicare Part B pays 80 percent of 
charges related to the reasonable costs 
that a Federally funded health facility 
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incurs in furnishing the services. See 
§ 411.8(b)(6) of this chapter. 


PART 411—[ AMENDED] 


3. The authority citation for part 411 
continues to read as follows: 
Authority: Secs. 1102, 1862 and 1871 of the 


Social Security Act (42 U.S.C. 1302, 1395y, 
and 1395hh). 


4. In § 411.8, paragraph (b)(6) is 
revised to read as follows: 


§ 411.8 Services paid for by a Government 
entity. " 


* * * * * 


(b) Exceptions. * * * 

(6) Services furnished by a public or 
private health facility that— 

(i) Is not a Federal provider or other 
facility operated by a Federal agency; 

(ii) Receives U.S. government funds 
under a Federal program that provides 
support to facilities that furnish health 
care services; 

(iii) Customarily seeks payment for 
services not covered under Medicare 
from all available sources, including 
private insurance and patients’ cash 
resources; and 

(iv) Limits the amounts it collects or 
seeks to collect from a Medicare Part B 
beneficiary and others on the 
beneficiary's behalf to: 

(A) Any unmet deductible applied to 
the charges related to the reasonable 
costs that the facility incurs in providing 
the covered services; 

(B) Twenty percent of the remainder 
of those charges; 

(C) The charges for noncovered 
services, 


* * * * * 


(Catalog of Federal Domestic Assistance 

Program No. 93.744. Medicare— 

Supplementary Medical Insurance) 
Dated: December 11, 1990. 

Fred Wirth, 


Acting Deputy Assistant Secretary for 
Information Resources Management. 


[FR Doc. 91-1333 Filed 1-18-91; 8:45 am] 
BILLING CODE 4120-01-M 


DEPARTMENT OF THE INTERIOR 
Office of Hearings and Appeals 
43 CFR Part 4 

RIN 1094-AA37 


Special Rules Applicable to Surface 
Coal Mining Hearings and Appeals 
AGENCY: Office of Hearings and 
Appeals, Interior. 

ACTION: Final rule. 


suMMaRy: In order to achieve uniformity 
of procedures and to provide for 
expedited administrative review of all 
permit-related decisions by the Office of 
Surface Mining Reclamation and 
Enforcement (OSMRE), the Office of 
Hearings and Appeals adopts 
amendments to the procedural rules for 
review of OSMRE decisions on 
applications for new permits, permit 
revisions, permit renewals, the transfer, 
assignment, or sale of rights granted 
under permit, and coal exploration 
permits. In addition, the period for filing 
a request for review is changed to begin 
with the day a permittee or applicant 
receives a written decision from OSMRE 
by certified mail rather than the date of 
publication in a local newspaper. 
EFFECTIVE DATE: February 21, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Will A. Irwin, Administrative Judge, 
Interior Board of Land Appeals, Office 
of Hearings and Appeals, U.S. 
Department of the Interior, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. 
Phone 703-235-3750. 

SUPPLEMENTARY INFORMATION: On 
October 22, 1987, the Office of Hearings 
and Appeals (OHA) adopted rules 
providing procedures for administrative 
review of decisions of the Office of 
Surface Mining Reclamation and 
Enforcement (OSMRE) under the 
permanent regulatory program 
established by the Surface Mining 
Control and Reclamation Act of 1977, 30 
U.S.C. 1201-1328 (1982) (the Act), 
including decisions on (1) Applications 
for new permits (43 CFR 4.1360—4.1369), 
(2) applications for permit revisions, 
permit renewals, the transfer, 
assignment, or sale of rights granted 
under permit, and permit revisions 
ordered by OSMRE (43 CFR 4.1370- 
4.1379), and (3) applications for coal 
exploration permits (43 CFR 4.1380- 
4.1388). 52 FR 39521-39531 (Oct. 22, 
1987). 

On March 8, 1989, in order to achieve 
uniformity of procedures and to provide 
for expedited administrative review of 
all permit-related decisions, OHA 
proposed amendments to remove the 
rules in 43 CFR 4.1370-4.1379 and 
4.1380—4.1388 adopted in October 1987 
and to revise the rules in 43 CFR 4.1360- 
4.1369 so they would cover 
administrative review of decisions 
provided for by the rules that were to be 
removed. 54 FR 9852-55 (Mar. 8, 1989); 
54 FR 10784-10794 (Mar. 15, 1989). In 
addition, it was proposed to amend 
§ 4.1351 (adopted in October 1987) by 
adding a sentence providing that notice 
of OSMRE's preliminary finding 
required under that section shall be 
provided by certified mail or by 
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overnight delivery service, if the 
applicant or operator has agreed to bear 
the expense for this service, and to 
amend § 4.1391(b) (also adopted in 
October 1987) by providing for notice of 
OSMRE’s written determination by 
certified mail or by overnight delivery 
service, if the applicant or permittee has 
agreed to bear the cost for this service, 
rather than by publication in a local 
newspaper. : 

Comments were received by the close 
of the comment period, April 7, 1989, 
from Peabody Coal Company, the Joint 
National Coal Association/ American 
Mining Congress Committee on Surface 
Mining Regulations, and jointly from the 
National Wildlife Federation and the 
Kentucky Resources Council, Inc. By 
notice published July 24, 1989, the 
comment period was reopened until 
August 23, 1989, at the request of the 
National Wildlife Federation and the 
Environmental Policy Institute, who 
expressed interest in commenting on the 
unpublished decision in Peabody Coal 
Co. v. United States of America, CIV 86- 
502 PCT CLH (D. Ariz., Mar. 11, 1988), 
and on the settlement agreement in 
Peabody Coal Co. v. Lujan, Civil No. 87- 
3462 (RCL) (D.D.C., filed Dec. 21, 1987), 
which stated that the Department would 
initiate rulemaking proceedings to 
amend 43 CFR 4.1360-4.1388 and that 
the proposed rules published on March 
8, 1989, addressed some of the plaintiffs’ 
concerns in that case. 54 FR 30766 (July 
24, 1989). Additional comments were 
filed by the Hopi Indian Tribe and, 
collectively, by the National Wildlife 
Federation, the Environmental Policy 
Institute, the Kentucky Resources 
Council, Inc., and the Western 
Organization of Resource Councils in 
response to this notice. 

The proposed changes and the 
comments concerning them are 
discussed below. 


(1) 43 CFR 4.1105 


In light of the removal of 43 CFR 
4.1370-4.1379 and 4.1380-4.1388, it was 
suggested that the references to these 
regulations in 43 CFR 4.1105(a)(2) 
concerning parties be deleted. The 
suggestion is accepted. 


(2) 43 CFR 4.1109 


It was suggested that the regulation 
concerning service of documents on the 
Office of the Solicitor be amended to 
provide the current jurisdictions and 
addresses of the field offices. The 
suggestion is accepted and 43 CFR 
4.1109(a) is amended accordingly. 


BEST COPY AVAILABLE 
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(3) 43 CER 4.1360 


It was proposed to amend 43 CFR 
4,1360 to include within the scope of 
§§ 4.1360-4.1369 administrative review 
of the decisions that would otherwise be 
reviewed under the rules proposed for 
removal in 43 CFR 4.1370-4.1379 {i.e., 
decisions on permit revisions, permit 
renewals, and the transfer, assignment 
or sale of rights granted under permit) 
and in §§ 4.1380-4.1388 (i.e., decisions 
on coal exploration permits). Two 
commenters suggested revising the 
introductory language of this rule by 
adding the italicized words: “These 
rules set forth the exc/usive procedures 
for administrative review of decisions 
by GSMRE concerning—* * *.” The 
suggestion is based on a case in which a 
notice of appeal was filed with the 
Interior Board cf Land Appeals {IBLA) 
under 43 CFR 4.1271 from an order of an 
Administrative Law Judge granting a 
motion to dismiss an appeal from the 
approval of certain surface mining 
permits, rather than a petition for 
discretionary review under § 4.1369. The 
Appellant suggested 4.1271 was the 
appropriate regulation because the 
Administrative Law Judge’s action did 
not have the effect of “granting or 
denying a permit” and was not a 
“decision” (in the language ef § 4.1369, 
see 52 FR 29528, Oct. 22, 1987}, whereas 
§ 4.1271(a) provides that an aggrieved 
party may file a notice of appeal from an 
order or decision of an Administrative 
Law Judge disposing of a proceeding 
under 43 CFR subpart L. See The Hopi 
Tribe v. Office of Surface Mining 
Reclamation & Enforcement, 107 IBLA 
329 (1989}. The Board’s decision stated: 

[The intent of the regulations in 43 CFR 
4.1360-69 is to guide the administrative 
review process for permit approval or 
disapproval. Therefore, we believe the proper 
interpretation is that any order or decision of 
an administrative law judge disposing of a 
permit review proceeding is subject to review 
only in accordance with 43 CFR 4.1369. 
107 IBLA at 330. This was the intent of 
the October 1987 regulations. The 
commenters’ suggestion is therefore 
accepted. 


(4) 43 CFR 4.1361 


It was proposed to amend 43 CFR 
4.1361 so its language includes a 
“permi‘tee” as well as an applicant and 
applies to request for review of any 
decision within the revised scope of 
§ 4.1360. There were no comments on 
this proposed change, so it is adopted. 
(5) 43 CFR 4.1362 


It was proposed to amend 43 CFR 
4.1362 to provide that the period for 
filing a request for review of an OSMRE 


decision begins on the day an applicant 
or permittee receives the written 
decision by certified mail or by 
overnight delivery service, if the 
applicant or permittee has agreed to 
bear the expense for this service, rather 
than on the date of publicaticn in a local 
newspaper. Similarly, it was proposed 
to amend 43 CFR 4.1351 by adding a 
sentence providing that notice of 
OSMRE's preliminary finding shall be 
provided by certified mail or by 
overnight delivery service, if the 
applicant or operator has agreed to bear 
the expense for this service. 

Several commenters objected to the 
proposal to replace notice to an 
applicant or permittee of OSMRE's 
written decisions “by publication in a 
local newspaper” under 43 CFR 4.1362 
(see 53 FR 39527 (Oct. 22, 1987)) with 
notice “by certified mail or by overnight 
delivery service if the applicant or 
permittee has agreed to bear the 
expense for this service.” One 
commenter argues that the proposed 
amendment violates section 514({c) of the 
Act, 30 U.S.C. 1264(c) (1982). That 
section provides in part: 

Within thirty days after the applicant is 
notified of the final decision of the regulatory 
authority on the permit application, the 
applicant or any person with an interest 
which is or may be adversely a may 
request a hearing on the reasons for the final 
determination. The regulatory authority shall 
hold a hearing within thirty days of such 
request and provide notification to all 
interested parties at the time the applicant is 
so notified. : 


The commenter argues that the 
requirement in the second sentence for 
notification to all interested parties at 
the same time as the applicant is 
notified is not limited to notice of the 
hearing provided for in that sentence but 
includes notification of the decision on 
the permit application referred to in the 
previous sentence. The commenter 
states: 


Failure to require “same time’ notice to all 
interested parties of the decision would 
violate the congressional intent to encourage 
citizen participation in the appellate process. 
The clear congressional intent was a “level 
playing field;” that all interested parties 
receive the same oppertunity for notice, with 
no opportunities for intentional or 
unintentional discrimination against 
interested parties or in favor of the applicant 
or permittee. 


The commenter argues that notice of 
an OSMRE decision to persons who file 
comments or participate in an informal 
conference under section 513{b) of the 
Act, 30 U.S.C. 1263{b) (1982}—{see 
section 514{a), 30 U.S.C. 1264 (1982}, and 
30 CFR 773.19(b)(1))—is insufficient 
because it does not include persons who 
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did not file or participate, e.g., those 
who recently moved into the area, and 
because section 514(c) allows “any 
person who is or may be adversely 
affected” to request a hearing. 

The commenter argues that any rule 
must satisfy “two basic, statutorily 
mandated priniciples: (1) Timely notice 
of the decision, at the time the applicant 
is so notified, to any person with an 
interest which is or may be adversely 
affected; and (2} clear notice to all such 
persons of the deadline for filing a 
request for review.” The commenter 
suggests providing notice either by 
publication in a local newspaper and the 
Federal Register or by simultaneous 
certified mail and publication in a local 
newspaper and the Federal Register. 
“Simultaneous publication can be 
assured by delaying certified mail notice 
by a few days to track a weekly 
newspaper or Federal Register 
publication schedule,” the commenter 
states. 

In addition, several commenters 
suggest that beginning the period for 
filing a request for review with the day 
an applicant or permittee receives the 
written decision by certified mail denies 
equal protection of the law, by 
discriminating between applicants or 
permittees and citizens without a 
rational basis, and deprives interested 
persons of due process by denying them 
reasonable notice of their right to seek 
review. 

The change in the proposed 
amendment of the rule from notice of the 
decision by newspaper publication to 
notice by certified mail or overnight 
delivery was made in response to the 


_ argument that both section 514(c) and 30 


CFR 775.11 clearly provide 30 days to 
request a hearing “after the applicant is 
notified,” and that newspaper 
publication frequently occurred 
considerably later than an applicant had 
actually received his permit. At least 
one court has held the Department may 
not extend this time by redefining when 
the applicant is notified to be when a 
notice is published in a newspaper. 
Peabody Ceal Co. v. United States of 
America, CIV 86-502 PCT CLH (D. Ariz., 
Mar. 11, 1988). 


There is no basis for a claim that OSM can 
unilaterally add a requirement for newspaper 
publication or that OMS [sic] can hold that 
the permit applicant has not been notified 
when it Aas received the actual permit. 
Moreover, once {the applicant} received the 
permit, OSM had no authority to alter the 
finality of that decision after the fact by 
sending the letter lenthening [sic] the time for 
appeals. [Emphasis in original.] 
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Id. at 8-9. See The Hopi Tribe v. Office 
of Surface Mining Reclamation & 
Enforcement, 109 IBLA 374 (1989). 

Section 514(c) of the Act requires 
neither notice of an OSMRE decision, at 
the same time as the applicant is 
notified, to any person with an interest 
which is or may be adversely affected, 
nor notice of the deadline for filing a 
request for review of a decision to all 
such persons. Section 514(c) provides 
that any person with an interest that is 
or may be adversely affected may 
request a hearing “[w]ithin thirty days 
after the applicant is notified of the final 
decision of the regulatory authority” 
(Emphasis added). The “notification to 
all interested parties at the time that the 
applicant is so notified” language from 
the second sentence of section 514(c) 
quoted above applies only to the notice 
of hearing. The “notified” in the 
previous sentence refers to notice of the 
final decision to the applicant.” 

Section 513(a), 30 U.S.C. 1263(a) 
(1982), requires an applicant for a 
surface mining permit or a revision of a 
permit to place an advertisement of the 
ownership, precise location, and 
boundaries of the land to be affected, in 
a local newspaper of general circulation 
in the locality of the proposed mine at 
least once a week for four consecutive 
weeks. This requirement is elaborated at 
30 CFR 773.13(a). Any person having an 
interest which is or may be adversely 
affected may file written objections to 
the application, and may request an 
informal conference. 30 U.S.C. 1263(b) 
(1982); 30 CFR 773.13(b)(c). If an 
informal conference is requested, the 
regulatory authority must advertise its 
date and location (which must be in the 
locality of the proposed mining) in a 
newspaper of general circulation at least 
two weeks before the date. 30 U.S.C. 
1263(b); 30 CFR 773.13(c)(2)(ii). If an 
informal conference is held, the 
regulatory authority must furnish the 
applicant and the persons who are 
parties to that administrative proceeding 
the written finding granting or denying 
the permit. 30 U.S.C. 1264(a) (1982). If no 
informal conference has been held, the 
regulatory authority is to notify the 
applicant. 30 U.S.C. 1264(b) (1982). 30 
CFR 773.19(b)(1) requires the regulatory 
authority to also notify each person who 
filed comments or objections to the 
application, even if no conference was 
held. Thus, the statute and the 
regulations provide that the regulatory 
authority must provide a copy of its 
written decision to the applicant for a 
permit and to any person who 
participated in an informal conference 
or who commented on or objected to the 
application, but not to anyone who may 


be adversely affected by the decision 
but has not participated. 

If a person wishes to assure that he or 
she will be notified of a Director's 
decision on the permit, the filing of any 
comment, however brief, will create that 
assurance. Upon receipt of the decision, 
such a person may easily inquire as to 
when the request for review period 
expires. 

It is true, as the commenter notes, that 
if a person does not file comments or 
participate in an informal conference 
under section 513(b), he or she will not 
receive written notification of OSMRE's 
decision on the application. Nothing in 
section 514{c) requires that notice of 
OSMRE’s decision be given in a local 
newspaper or in the Federal Register, or 
both, in addition to notifying the 
applicant, as the commenter suggests, 
and we believe the commenter's 
suggestion that this be done is both 
administratively cumbersome and 
legally inadvisable. Failure to receive 
such notification in no way vitiates the 
right of any person who is or may be 
adversely affected by an OSMRE 
decision to file a request for a hearing 
under section 514(c); it simply means he 
or she must take the initiative to monitor 
the regulatory authority's 
decisionmaking and to learn when the 
applicant received the decision by 
certified mail or overnight delivery 
service. The regulatory authority will 
promptly respond to an informal oral or 
written request for this information. 
Placing this responsibility on those who 
do not file comments or participate 
neither discriminates irrationally against 
such persons nor deprives them of due 
process of law. 


(6) 43 CFR 4.1363 


No amendments to 43 CFR 4.1363 
were proposed. However, a commenter 
urged that if the proposed amendments 
of 43 CFR 4.1362 and 4.1391(b) were not 
revised to: 


ensure that interested parties have a full 
thirty days notice of the deadline [for filing a 
request for review], it is essential that the 
information provisions of (43 CFR 4.1363) be 
modified. This could be done without 
prolonging the proceedings unduly by 
clarifying that in such circumstances, only a 
bare-bones notice identifying the decision for 
review be filed by the deadline. Then, the full 
detailed package could be specifically 
required to be submitted by thirty days from 
the date the party received notice of the 
decision. * * * If a person discovers through 
word of mouth or a belated newspaper 
publication that adverse action has been 
taken and the deadline is only days away, it 
likely will not be possible to determine the 
effect of such action, gather all the required 
information, decide to act, and submit the 
information in a timely fashion. * * * In 
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addition, it is likely that interested parties 
who do not receive a full thirty days notice 
may be forced to file requests for review 
within the deadline to preserve their rights 
while they analyze the decision more fully to 
make a final determination on whether to 
proceed. 


Although OHA recognizes that the 30- 
day limitation in section 514(c) for filing 
a request for review, as well as the 
statutory requirement that “[t]he 
regulatory authority shall hold a hearing 
within thirty days of [a] request” for a 
hearing, place substantial burdens on al! 
parties involved in the administrative 
review process, timely submission of all 
the information called for under 43 CFR 
4.1363(a) is required in order to give all 
parties a fair opportunity to prepare 
adequately for the hearing. As the 
commenter notes, 43 CFR 4.1363(c) 
provides that a request for review may 
be amended as a matter of right before 
an answer or motion is filed in response 
to it under 4.1363(b). This is as much 
room for supplementing the request as 
the statutory mandate allows unless all 
parties agree under 43 CFR 4.1364 to an 
extension of the required time for 
holding a hearing. The commenter’s 
suggestion therefore cannot be accepted. 


(7) 43 CFR 4.1364 


It was proposed to amend 43 CFR 
4.1364 to provide that unless all parties 
agree to an extension or waiver, the 
Administrative Law Judge shall 
commence a hearing within 30 days of 
the filing of a request for review of an 
OSMRE decision and notify the 
applicant or permittee and all interested 
parties of the time and place of the 
hearing. There.were no comments on 
this proposed change, so it is adopted. 


(8) 43 CFR 4.1365 


It was proposed to amend 43 CFR 
4.1365 to provide that the filing of a 
request for review would not stay the 
effectiveness of the OSMRE decision 
pending completion of administrative 
review. There were no comments on this 
proposed change, so it is adopted. 


(9) 43 CFR 4.1368 


It was proposed to amend 43 CFR 
4.1366 by adding the provisions for 
burdens of proof from 4.1376 and 4.1386. 
There were no comments on this 
proposed change, so it is adopted. 


(10) 43 CFR 4.1367 


It was proposed to amend 43 CFR 
4.1367 by revising the heading to apply 
to temporary relief from any OSMRE 
decision. There were no comments on 
this proposed change, so it is adopted. 
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(11) 43 CFR 4.1368 


It was proposed to amend 43 CFR 
4.1368 to provide that unless all parties 
agree to an extension or waiver, the 
Administrative Law Judge shall issue a 
written decision within 30 days of the 
date the hearing record is closed. There 
were no comments on this 
change, so it is adopted. 

(12) 43 CFR 4.1369 


It was proposed to amend 43 CFR 
4.1369 to provide that any party 
aggrieved by a decision of an 
Administrative Law Judge may file a 
petition for discretionary review with 
the Board within 30 days of receipt, or, 
alternatively, seek judicial review. If a 
petition for discretionary review is filed, 
the Board must issue a decision denying 
it or granting it and deciding the merits 
within 60 days of the date for filing 
responses to it. There were no 
comments on these proposed changes, 
so they are adopted. 


(13) 43 CFR 4.1391 


It was proposed to amend 43 CFR 
4.1391(b) to provide for filing of a 
request for review within 30 days after 
the applicant or permittee is notified by 
OSMRE of the written determination, 
either by certified mail or by overnight 
delivery service, rather than by 
publication in a local newspaper. 

It was suggested that, because of the 
importance of OSMRE determinations 
under 30 CFR part 761 and the 
heightened public interest in those 
determinations, the time for filing a 
request for review of a determination 
under part 761, when made separately 
from an application for a permit, should 
begin 30 days after receipt of the 
determination for those who receive it 
by certified mail or overnight delivery 
service and 30 days after publication of 
notice in the Federal Register that the 
decision has been issued for those who 
do not. 

A determination on an application for 
valid existing rights or other 
determination under part 761 may be 
made either in conjunction with the 
filing of an application for a permit to 
mine the coal that is the subject of the 
part 761 application, or separately. See 
52 FR 39525 (Oct. 22, 1987). When 
OSMRE makes a separate determination 
on a part 761 application that is filed 
independently of a permit application, 
the requirement of section 514{c) that a 
request for a hearing on a decision on a 
permit application must be filed within 
30 days “after the applicant is notified” 
does not apply. Therefore, the 
suggestion that the period of appeal be 
30 days from receipt by the applicant or 


publication of notice in the Federal 
Register, whichever is applicable, is 
accepted. The period for appealing a 
determination on a part 761 application 
that was made in conjunction with a 
decision on a permit application would 
be governed by 43 CFR 4.1362. 


Executive Order 12291 and Regulatory 
Flexibility Act 


Because these rules only set forth the 
details of procedures for conducting 
hearings and appeals of decisions of 
OSMRE under the Surface Mining 
Control and Reclamation Act of 1977, 
the Department has determined that 
they are not major, as defined by 
Executive Order No. 12291, and will not 
have a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act {5 
U.S.C. 601 et seq.}. 


National Environmental Policy Act 


The Department has determined that 
these rules will not significantly affect 
the quality of the human environment on 
the basis of the categorical exclusion of 
regulations of a procedural nature set 
forth in 5146 DM 2, Appendix 1, section 
1.10. 


Paperwork Reduction Act 


These rules contain no information 
collection requirements requiring Office 
of Management and Budget approval 
under 44 U.S.C. 3501 et seg. 

Takings Implication Assessment 


These rules do not pose any takings 
implications requiring preparation of a 
Takings Implication Assessment under 
Executive Order No. 12630 of March 18, 
1988. 


Drafting 

The author of these regulations is Will 
A. Irwin, Administrative Judge, Interior 
Board of Land Appeals, Office of 
Hearings and Appeals. 


List of Subjects in 43 CFR Part 4 


Administrative practice and 
procedure, Mines, Public lands, Surface 
mining. 

For the reasons set forth in the 
preamble, subpart L of part 4 of title 43 
of Code of Federal Regulations is 
amended as set forth below. 

Dated: November 13, 1990. 

Manuel Lujan, Jr., 
Secretary of the Interior. 


PART 4—[ AMENDED] 


43 CFR part 4 is amended as follows: 
1. The authority citation for part 4, 
subpart L, continues to read as follows: 
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Authority: 30 U.S.C. 1256, 1260, 1261, 1264, 
1268, 1274, 1272, 1275, 1293; 5 U.S.C. 301. 


2. 43 CFR 4.1105 is amended by 
revising paragraph (a){2) to read as - 
follows: 


§ 4.1105 Parties. 

(a) ete 

(2) In review proceeding under 
§§ 4.1160 ef seq., 4.1180 et seq., 4.1300 et 
seq., 4.1350 et seq., 4.1360 et seq., or 
4.1390 et seg. of this part, OSMRE, as 
represented by the Office of the 
Solicitor, Department of the Interior, 
and— 

(i) If an applicant, operator, or 
permittee files an application or request 
for review, the applicant, operator, or 
permittee; and 

(ii) If any other person having an 
interest which is or may be adversely 
affected files an application or request 
for review, the applicant, operator, or 
permittee and the person filing such 
application or request; 


* * * 


3. Section 4.1109(a) is revised to read 
as follows: 

§ 4.1109 Service. 

(a) Any part initiating a proceeding in 
OHA under the Act shall, on date of 
filing, simultaneously serve copies of the 
initiating documents on the field 
solicitor of the U.S. Department of the 
Interior, Office of the Solicitor, Division 
of Surface Mining, representing OSMRE 
in the state in which the mining 
operation of issue is located, and on any 
other statutory parties specified under 
§ 4.1105 of this part. The jurisdictions, 
addresses and telephone numbers of the 
applicable filed solicitors are: 

East of the Mississippi River— 

For mining operations located in 
Alabama, Florida, Georgia, Kentucky, 
Mississippi, North Carolina, South 
Carolina, Tennessee and Virginia: 

Office of the Field Solicitor, US. Department 
of the Interior 
Regular U.S. Mail: P.O. Box 15006, Knoxville, 

Tennessee 37901 
Other Delivery Services: 530 S. Gay Street, 

Room 320, Knoxville, Tennessee 37902 
Telephone: (615) 673-4233, FAX: (615) 673- 

4545. 


For mining operations located in 
Connecticut, Delaware, Illinois, indiana, 
Maine, Maryland, Massachusetts, 
Michigan, New Hampshire, New Jersey, 
New York, Ohio, Pennsylvania, Rhode 
Island, Vermont, West Virginia and 
Wisconsin: 

Office of the Field Solicitor, U.S. Department 
of the Interior, Ten Parkway Center, room 

385, Pittsburgh, Pennsylvania 15220, 





Federal Register / Vol. 56, No. 14 / Tuesday, January 22, 1991 / Rules and Regulations 


Telephone: (412) 937-4000, FAX: (412) 937— 
2177. 


West of the Mississippi River— . 


For mining operations located in 
Alaska, Arizona, Arkansas, California, 
Colorado, Hawaii, Idaho, lowa, Kansas, 
Louisiana, Minnesota, Missouri, 
Montana, Nebraska, Nevada, New 
Mexico, North Dakota, Oklahoma, 
Oregon, South Dakota, Texas, Utah, 
Washington and Wyoming: 

Office of the Field Solicitor, U. S. Department 
of the Interior 
Regular U.S. Mail: P.O. Box 25007 (D-105), 

Denver, Coloradc 80225-0007 
Other Delivery Services: 730 Simms Street, 

suite 472, Golden, Colorado 80401 
Telephone: (303) 236-3546, FAX: (303) 236- 

8644. 


Any party or other person who 
subsequently files any other document 
with OHA in the proceeding shall 
simultaneously serve copies of that 
document on all other parties and 
persons participating in the proceeding. 


4. Section 4.1351 is revised to read as 
follows: 


§ 4.1351 Preliminary finding by OSMRE. 

If OSMRE determines during review 
of the permit application that the 
applicant or operator specified in the 
application controls or has controlled 
mining operations with a demonstrated 
pattern of willful violations of such 
nature and duration with such resulting 
irreparable damage to the environment 
as to indicate an intent not to comply, 
OSMRE shall issue the applicant or 
operator a notice of such preliminary 
finding. Notice by OSMRE shall be 
provided by certified mail, or by 
overnight delivery service if the 
applicant or operator has agreed to bear 
the expense for this service. The notice 
shall state with specificity the violations 
upon which the preliminary finding is 
based. - 

5. Sections 4.1360-4.1369 and the 
heading and table of contents for those 
sections are revised to read as follows: 


Request for Review of Approval or 
Disapproval of Applications for New Permits, 
Permit Revisions, Permit Renewals, the 
Transfer, Assignment or Sale of Rights 
Granted Under Permit (Federal Program; 
Federal Lands Program; Federal Program for 
Indian Lands) and for Coal Exploration 
Permits (Federal Program) 


4.1360 Scope. 
4.1361 Who may file. 
4.1362 Where to file; when to file. 
4.1363 Contents of request; amendment of 
request; responses. 
4.1364 Time for hearing; notice of hearing; 
. extension of time for hearing. 


4.1365 Status of decision pending 
administrative review. 

4.1366 Burden of proof. 

4.1367 Request for temporary relief. 

4.1368 Determination by the Administrative 
Law Judge. 

4.1369 Petitions for discretionary review; 
judicial review. 


Request for Review of Approval or 
Disapproval of Applications for New 
Permits, Permit Revisions, Permit 
Renewals, the Transfer, Assignment or 
Sale of Rights Granted Under Permit 
(Federal Program; Federal Lands 

; Federal Program for Indian 
Lands) and for Coal Exploration Permits 
(Federal Program) 


§ 4.1360 Scope. 

These rules set forth the exclusive 
procedures for administrative review of 
decisions by OSMRE concerning— 

(a) Applications for new permits, 
including applications under 30 CFR part 
785, and the terms and conditions 
imposed or not imposed in permits by 
those decisions. They do not apply to 
decisions or applications to mine on 
Federal lands in states where the terms 
of a cooperative agreement provide for 
the applicability of alternative 
administrative procedures (see 30 CFR 
775.11(c)), but they do apply to OSMRE 
decisions on applications for Federal 
lands in states with cooperative 
agreements where OSMRE as well as 
the state issue Federal lands permits; 

(b) Applications for permit revisions, 
permit renewals, and the transfer, 
assignment, or sale of right granted 
under permit; 

(c) Permit revisions ordered by 
OSMRE; and 

(d) Applications for coal exploration 
permits. 


§ 4.1361 Who may file. 

The applicant, permittee, or any 
person having an interest which is or 
may be adversely affected by a decision 
of OSMRE set forth in § 4.1360 may file 
a request for review of that decision. 


§ 4.1362 Where to file; when to file. 


(a) The request for review shall be 
filed with the Hearings Division, Office 
of Hearings and Appeals, U.S. 
Department of the Interior, 4015 Wilson 
Boulevard, Arlington, Virginia 22203 
(phone 703-235-3800), within 30 days 
after the applicant or permittee is 
notified by OSMRE of the written 
decision by certified mail or by 
overnight delivery service if the 
applicant or permittee has agreed to 
bear the expense for this service. 

(b) Failure to file a request for review 
within the time specified in paragraph 
(a) of this section shall constitute a 
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waiver of a hearing and the request 
shall be dismissed. 


§ 4.1363 Contents of request; amendment 
of request; responses. 

(a) The request for review shail 
include— 

(1) A clear statment of the facts 
entitling the one requesting review to 
administrative relief; 

(2) An explanation of each specific 
alleged error in OSMRE’s decision, 
including reference to the statutory and 
regulatory provisions allegedly violated; 

(3) A request for specific relief; 

(4) A statement whether the person 
requests or waives the opportunity for 
an evidentiary hearing; and 

(5) Any other relevant information. 

{b) All interested parties shall file an 
answer or motion in response to a 
request for review, or a statement that 
no answer or motion will be filed, within 
15 days of receipt of the request 
specifically admitting or denying facts 
or alleged errors stated in the request 
and setting forth any other matters to be 
considered on review. 

(c) A request for review may be 
amended once as a matter of right prior 
to filing of an answer or motion or 
statement filed in accordance with 
paragraph (b) of this section. Thereafter, 
a motion for leave to amend the request 
shall be filed with the Administrative 
Law Judge. An Administrative Law 
Judge may not grant a motion for leave 
to amend unless all parties agree to an 
extension of the date of commencement 
of the hearing under § 4.1364. A request 
for review may not be amended after a 
hearing commences. 

(d) An interested party shall have 10 
days from filing of a request for review 
that is amended as a matter of right or 
the time remaining for response to the 
original request, whichever is longer, to 
file an answer, motion, or statement in 
accordance with paragraph (b) of this 
section. If the Administrative Law Judge 
grants a motion to amend a request for 
review, the time for an interested party 
to file an answer, motion, or statement 
shall be set forth in the order granting it. 

(e) Failure of any party to comply with 
the requirements of paragraph (a) or (b) 
of this section may be regarded by an 
Administrative Law Judge was a waiver 
by that party of the right to 
commencement of a hearing within 30 
days of the filing of a request for review 
if the Administrative Law Judge 
concludes that the failure was 
substantial and that another party was 
prejudiced as a result. 
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§ 4.1364 Time for hearing; notice of 
hearing; extension of time for hearing. 
Unless all parties agree in writing to 
an extension or waiver, the 
Administrative Law Judge shall 
commence a hearing within 30 days of 
the date of the filing of the request for 
review or amended request for review 
and shall simultaneously notify the 
applicant or permittee and all interested 
parties of the time and place of such 
‘hearing before the hearing commences. 
The hearing shall be of record and 
governed by 5 U.S.C. 554. An agreement 
to waive the time limit for 
commencement of a hearing may specify 
the length of the extension agreed to. 


§ 4.1365 Status of decision pending 
administrative review. 

The filing of a request for review shall 
not stay the effectiveness of the OSMRE 
decision pending completion of 
administrative review. 


§ 4.1366 Burdens of proof. 

(a) In a proceeding to review a 
decision on an application for a new 
permit— 

(1) If the permit applicant is seeking 
review, OSMRE shall have the burden of 
going forward to establish a prima facie 
case as to failure to comply with the 
applicable requirements of the Act or 
the regulations or as to the 
appropriateness of the permit terms and 
conditions, and the permit applicant 
shall have the ultimate burden of 
persuasion as to entitlement to the 
permit or as to the inappropriateness of 
the permit terms and conditions. 

(2) If any other person is seeking 
review, that person shall have the 
burden of going forward to establish a 
prima facie case and the ultimate 
burden of persuasion that the permit 
application fails in some manner to 
comply with the applicable 
requirements of the Act or the 
regulations, or that OSMRE should have 
imposed certain terms and conditions 
that were not imposed. 

(b) In a proceeding to review a permit 
revision ordered by OSMRE, OSMRE 
shall have the burden of going forward 
to establish a prima facie case that the 
permit should be revised and the 
permittee shall have the ultimate burden 
of persuasion. 

(c) In a proceeding to review the 
approval or disapproval of an 
application for a permit renewal, those 
parties opposing renewal shall have the 
burden of going forward to establish a 
prima facie case and the ultimate 
burden of persuasion that the renewal 
application should be disapproved. 

(d) In a proceeding to review the 
approval or disapproval of an 


application for a permit revision or an 
application for the transfer, assignment, 
or sale of rights granted under a 
permit— 

(1) If the applicant is seeking review, 
OSMRE shall have the burden of going 
forward to establish a prima facie case 
as to failure to comply with applicable 
requirements of the Act or the 
regulations, and the applicant requesting 
review shall have the ultimate burden of 
persuasion as to entitlement to approval 
of the application; and 

(2) If any other person is seeking 
review, that person shall have the 
burden of going forward to establish a 
prima facie case and the ultimate 
burden of persuasion that the 
application fails in some manner to 
comply with the applicable 
requirements of the Act and the 
regulations. 

(e) In a proceeding to review a 
decision on an application for a coal 
exploration permit— 

(1) If the coal exploration permit 
applicant is seeking review, OSMRE 
shall have the burden of going forward 
to establish a prima facie case as to 


~ failure to comply with the applicable 


requirements of the Act or the 
regulations, and the permit applicant 
shall have the ultimate burden of 
persuasion as to entitlement to the 
approval. 

(2) If any other person is seeking 
review, that person shall have the 
burden of going forward to establish a 
prima facie case and the ultimate 
burden of persuasion that the 
application fails in some manner to 
comply with the applicable 
requirements of the Act or the 
regulations. 


§ 4.1367 Request for temporary relief. 

(a) Where review is requested 
pursuant to § 4.1362, any party may file 
a request for temporary relief at any 
time prior to a decision by an 
Administrative Law Judge, so long as 
the relief sought is not the issuance of a 
permit where a permit application has 
been disapproved in whole or in part. 

(b) The request shall be filed with the 
Administrative Law Judge to whom the 
case has been assigned. If no 
assignment has been made, the _ 
application shall be filed in the Hearings 
Division, Office of Hearings and 
Appeals, U.S. Department of the Interior, 
4015 Wilson Boulevard, Arlington, 
Virginia 22203 (phone 703-235-3800). 

(c) The application shall include— 

(1) A detailed written statement 
setting forth the reasons why relief 
should be granted; 

(2) A statement of the specific relief 
requested; 
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(3) A showing that there is a 
substantial likelihood that the person 
seeking relief will prevail on the merits 
of the final determination of the 
proceeding; and 

(4) A showing that the relief sought 
will not adversely affect the public 
health or safety or cause significant, 
imminent environmental harm to land, 
air, or water resources. 

(d) The Administrative Law Judge 
may hold a hearing on any issue raised 
by the application. 

(e) The Administrative Law Judge 
shall issue expeditiously an order or 
decision granting or denying such 
temporary relief. Temporary relief may 
be granted only if— 

(1) All parties to the proceeding have 
been notified and given an opportunity 
to be heard on a request for temporary 
relief; 

(2) The person requesting such relief 
shows a substantial likelihood of 
prevailing on the merits of the final 
determination of the proceeding; and 

(3) Such relief will not adversely 
affect the public health or safety or 
cause significant, imminent 
environmental harm to land, air, or 
water resources. 

(f) Appeals of temporary relief 
decisions. 

(1) Any party desiring to appeal the 
decision of the Administrative Law 
Judge granting or denying temporary 
relief may appeal to the Board, or, in the 
alternative, may seek judicial review 
pursuant to section 526(a), 30 U.S.C. 
1276(a), of the Act. 

(2) The Board shall issue an expedited 
briefing schedule and shall issue a 
decision on the appeal expeditiously. 


§ 4.1368 Determination by the 
Administrative Law Judge. 

Unless all parties agree in writing to 
an extension or waiver, the 
Administrative Law Judge shall issue a 
written decision in accordance with 
§ 4.1127 within 30 days of the date the 
hearing record is closed by the 
Administrative Law Judge. An 
agreement to waive the time limit for 
issuing a decision may specify the length 
of the extension agreed to. 


§ 4.1369 Petition for discretionary review; 
judicial review. 

(a) Any party aggrieved by a decision 
of an Administrative Law Judge may file 
a petition for discretionary review with 
the Board within 30 days of receipt of 
the decision or, in the alternative, may 
seek judicial review in accordance with 
30 U.S.C. 1276{a)(2) (1982). A copy of the 
petition shall be served simultaneously 
on the Administrative Law Judge who 
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issued the decision, who shall forthwith 
forward the record to the Board, and on 
all other parties to the proceeding. 

(b) The petition shall set forth 
specifically the alleged errors in the 
decision, with supporting argument, and 
shall attach a copy of the decision. 

(c) Any party may file a response to a 
petition for discretionary review within 
20 days of receipt of the petition. 

(d) The Board shall issue a decision 
denying the petition or granting the 
petition and deciding the merits within 
60 days of the deadline for filing 
responses. 


§§ 4.1370-4.1739 [Amended] 


§§ 4.1380-4.1388 [Removed] 


6. 43 CFR 4.1370—-4.1379 and 43 CFR 
4.1380-4.1388 and their corresponding 
center he are removed. 

7. Section 4.1391 is revised to read as 
follows: 


§ 4.1391 Who may file; where to file; when 
to file; filing of administrative record. 

(a) The applicant or any person with 
an interest which is or may be adversely 
affected by a determination of OSMRE 
that a person holds or does not hold a 
valid existing right, or that surface coal 
mining operations did or did not exist on 
the date of enactment of the Act, or that 
surface coal mining operations may be 
permitted within the boundaries of a 
national forest, may file a request for 
review of that determination with the 
office of the OSMRE official whose 
determination is being appealed and at 
the same time shall send a copy of the 
request to the Board of Land Appeals, 
Office of Hearings and Appeals, U.S. 
Department of the Interior, 4015 Wilson 
Boulevard, Arlington, Virginia 22203 
(phone 703-235-3750). The OSMRE 
official shall file with the Board the 
complete administrative record of the 
decision under review as soon as 
practicable. 

(b)(1) Notice by OSMRE to the 
applicant or permittee of a 
determination under section (a) shall be 
provided by certified mail or by 
overnight delivery service if the 
applicant or permittee has agreed to 
bear the expense of this service. The 
request for review of a determination 
under section (a), when that 
determination is made independently of 
a decision on an application for a 
permit; permit revision; permit renewal; 
transfer, assignment, or sale of rights 
granted under permit; or coal 
exploration permit, shall be filed within 
30 days after receipt of the 
determination by any person who has 
received a copy of the determination by 
certified mail or overnight delivery 
service. The request for review shall be 


filed within 30 days of the date of 
publication of notice in the Federal 
Register that a determination has been 
made for any person who has not 
received a copy by certified mail or 
overnight delivery service. 

(2) The request for review of a 
determination under section (a), when 
that determination is made in 
conjunction with a decision on an 
application for a permit; permit revision; 
permit renewal, transfer, assignment, or 
sale of rights granted under permit; or 
coal exploration permit, shall be filed in 
accordance with 43 CFR 4.1362. 

(c) Failure to file a request for review 
within the time specified in paragraph 
(b) of this section shall constitute a 
waiver of the right to review and the 
request shall be dismissed. 

[FR Doc. 91-1336 Filed 1-18-91; 8:45 am] 
BILLING CODE 4310-79-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 658 
[Docket No. 900951-1006] 


Shrimp Fishery of the Gulf of Mexico 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Final rule. 


SUMMARY: NOAA amends the 
regulations that implement the Fishery 
Management Plan for Shrimp Fishery of 
the Gulf of Mexico (FMP) to modify, 
temporarily, the boundary of the 
Tortugas shrimp sanctuary to reduce the 
area closed to trawl fishing. This action 
enables fishermen to harvest 
marketable-sized shrimp during 
specified periods from three small areas 
that otherwise would be closed. 
EFFECTIVE DATES: April 11, 1991 through 
September 30, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Michael E. Justen, 813-893-3722. 
SUPPLEMENTARY INFORMATION: The 
shrimp fishery is managed under the 
FMP and its implementing regulations at 
50 CFR part 658, as provided by the 
Magnuson Fishery Conservation and 
Management Act (Magnuson Act). 
Under the FMP, the Director, Southeast 
Region, NMFS (Regional Director), may 
modify by no more than ten percent the 
geographical scope of the Tortugas 
shrimp sanctuary specified at § 658.22, 
after (1) consultation with the Gulf of 
Mexico Fishery Management Council 
(Council), (2) consideration of specified 
criteria, and (3) determination that 
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benefits may be increased or adverse 
impacts decreased by the modification. 

The Regional Director, after 
consulting with the Council and 
co the criteria for modifying 
the sanctuary, determined that small 
portions of the sanctuary that 
periodically contain harvestable shrimp 
should be opened for varying lengths of 
time during the period April 11, 1991 
through September 30, 1991. The areas 
to be opened are less than ten percent of 
the geographical scope of the sanctuary. 
These openings will increase the 
benefits to fishermen by optimizing the 
yield of shrimp. This temporary 
geographic modification is consistent 
with Objective 1 of the FMP because it 
provides temporary economic relief to 
the stressed fishermen while continuing 
to optimize the yield of shrimp recruited 
to the fishery. 

The full rationale for opening these 
small portions of the sanctuary and the 
recent history of previous openings were 
discussed in the proposed rule (55 FR 
42588, October 22, 1990) and are not 
repeated here. No comments were 
received on the proposed rule. The 
proposed rule is adopted as final 
without change. 

Endangered Species Impacts 

A consultation conducted in 
accordance with section 7 of the 
Endangered Species Act for identical 
openings of the Tortugas shrimp 
sanctuary in 1990 concluded that this 
action would not adversely affect the 
populations of endangered or threatened 
species such as sea turtles. That 
conclusion remains valid. 


Classification 


The Assistant Administrator for 
Fisheries, NOAA (Assistant 
Administrator), has determined that this 
tule is consistent with the Gulf of 
Mexico Shrimp FMP. 

The Council prepared a regulatory 
impact review (RIR) for this rule. Based 
on the RIR, the Assistant Administrator 
determined that the rule is not major 
under E.O. 12291 because it would not 
have an annual effect on the economy of 
$100 million or more; would not result in 
an increase in costs or prices for 
consumers, individual industries, 
Federal, state, or local government 
agencies, or geographic regions; and 
would not result in significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

The General Counsel of the 
Department of Commerce certified to 
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the Chief Counsel for Advocacy of the 
Small Business Administration that this 
rule will not have a significant economic 
impact on a substantial number of small 
entities because it relieves a restriction. 
As a result, a regulatory flexibility 
analysis was not prepared. 

The Council prepared an 
environmental assessment (EA) for this 
rule and, based on the EA, the Assistant 
Administrator concluded that there will 
be no significant adverse impact on the 
human environment as result of this 
rule. 

Amendment 1 to the FMP authorizes 
the Regional Director, under specified 
conditions and restrictions, to modify 
the boundaries of the Tortugas shrimp 
sanctuary, as is being done in this rule. 
When Amendment 1 was approved, a 
determination was made that such 
modifications would be consistent to the 
maximum extent practicable with the 
approved coastal zone management 
program of Florida, the only State 
affected by this rule. Consequently, a 
new consistency determination under 
the Coastal Zone Management Act is 
not required. 

This rule does not contain a 
collection-of-information requirement 
subject to the Paperwork Reduction Act. 

This rule does not contain policies 
with federalism implications sufficient 
to warrant preparation of a federalism 
assessment under E.O. 12612. 


List of Subjects in 50 CFR Part 658 


Fisheries, Fishing, Reporting and 
recordkeeping requirements. 


Dated: January 15, 1991. 


Michael F. Tillman, 
Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

For reasons set forth in the preamble, 
50 CFR part 658 is amended as follows: 


PART 658—SHRIMP FISHERY OF 
THE GULF OF MEXICO 

1. The authority citation for part 658 
continues to read as follows: 


Authority: 16 U.S.C. 1801 et seq. 


2. In § 658.22, effective from April 11, 
1991, through September 30, 1991, the 
existing text is designated as paragraph 
(a) and a new paragraph (b) is added 
immediately following figure 1 to read 
as follows: 


§ 658.22 Tortugas shrimp sanctuary. 
* * oJ * o 


(b) The provisions of paragraph (a) of 
this section notwithstanding, 

(1) Effective from April 11, 1991, 
through September 30, 1991, that part of 
the Tortugas shrimp sanctuary seaward 
of a line connecting the following points 
is open to trawl fishing: from point T at 
24°47.8'N. latitude, 82°01.0’W. longitude 
to point U at 24°43.83'N. latitude, 
82°01.0'W. longitude (on the line 
denoting the seaward limit of Florida’s 
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waters); thence along the seaward limit 
of Florida’s waters, as shown on the 
current edition of NOAA chart 11439, to 
point V at 24°42.55'N. latitude, 
82°15.0’W. longitude; thence north to 
point W at 24°43.6’N. latitude, 82°15.0’W. 
longitude (see Figure 1 following 
paragraph (a) of this section). 

(2) Effective from April 11, 1991, 
through July 31, 1991, that part of the 
Tortugas shrimp sanctuary seaward of a 
line connecting the following points is 
open to trawl fishing: from point W to 
point V, both points as specified in 
paragraph (b)(1) of this section, to point 
G, as specified in paragraph (a) of this 
section (see Figure 1 following 
paragraph (a) of this section). 

(3) Effective from May 26, 1991, 
through July 31, 1991, that part of the 
Tortugas shrimp sanctuary seaward of a 
line connecting the following points is 
open to trawl fishing: from point F, as 
specified in paragraph (a) of this section 
to point Q at 24°46.7’N. latitude, 
81°52.2'W. longitude (on the line 
denoting the seaward limit of Florida’s 
waters); thence along the seaward limit 
of Florida’s waters, as shown on the 
current edition of NOAA chart 11439, to 
point U and north to point T, both points 
as specified in paragraph (b)(1) of this 
section (see Figure 1 following 
paragraph (a) of this section). 


[FR Doc. 91-1410 Filed 1-18-91; 8:45 am] 
BILLING CODE 3510-22-M 





Proposed Rules 


DEPARTMENT OF AGRICULTURE 


Commodity Credit Corporation 
7 CFR Part 1425 


Cooperative Marketing Associations; 
Eligibility Requirements for Price 


AGENCY: Commodity Credit Corporation, 
USDA. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Commodity Credit 
Corporation (CCC) is proposing to 
amend the regulations governing 
cooperative marketing associations to 
provide that ten days after cooperative 
is suspended from further participation 
in the price support program on behalf 
of its members, or anytime thereafter, 
CCC may on demand call all 
outstanding CCC price support loans 
made to the cooperative. The 
commodities pledged as collateral for 
such loans may be redeemed not later 
than the date specified by CCC. 

DATES: Written comments must be 
received on or before February 21, 1991, 
in order to be assured of consideration. 
ADDRESSES: Send comments to Director, 
Cotton, Grain and Rice Price Support 
Division, ASCS, U.S. Department of 
Agriculture, P.O. Box 2415, Washington, 
DC 20013. 

FOR FURTHER INFORMATION CONTACT: 
Richard M. Ackley, Chief, Cooperative & 
Analysis Branch, Cotton, Grain, and 
Rice Price Support Division, ASCS, U.S. 
Department of Agriculture, P.O. Box 
2415, Washington, DC 20013, (202) 447- 
6689. 

SUPPLEMENTARY INFORMATION: This 
proposed rule has been reviewed under 
U.S. Department of Agriculture (USDA) 
procedures established in accordance 
with provisions of Departmental 
Memorandum 1512-1 and Executive 

. Order 12291, and has been classified 
“not major”. It has been determined that 
these program provisions will not result 
in: (1) An annual effect on the economy 
of $100 million or more; (2) a major 


increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local governments or 
geographic regions; or (3) significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this proposed rule since 
CCC is not required by 5 U.S.C. 553 or 
any other provision of law to publish a 
notice of proposed rulemaking with 
respect to the subject matter of this rule. 

It has been determined by an 
environmental evaluation that this 
action will have no significant impact on 
the quality of the human environment. 
Therefore, no Environmental 
Assessment or Environmental Impact 
Statement is needed. 

The title and number of the Federal 
assistance program to which this 
proposed rule applies are: Title— 
Commodity Loans and Purchases: 
Number 10.051; as found in the Catelog 
of Federal Domestic Assistance. This 
program/activity is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
part 3015, subpart V, published at 48 FR 
29115 (June 24, 1983). 

The regulations governing the 
eligibility of cooperative marketing 
associations to receive price support 
loans and purchases from CCC are set 
forth at 7 CFR part 1425. The regulations 
at 7 CFR 1425.7(a) provide that a 
cooperative may be suspended by CCC 
from further participation in a price 
support program if it is determined that 
the cooperative has not operated in 
accordance with representations made 
in the cooperative’s application for 
approval, has not complied with 
applicable regulations, or has failed to 
correct deficiencies noted during an 
administrative review or an audit of the 
cooperative’s operations with respect to 
a price support program. A suspened 
cooperative may not pledge additional 
quantities of otherwise eligible 
commodities as collateral for CCC 
loans, but the cooperative has not been 
required to redeem commodities that are 
pledged as collateral for loans at the 
time of the suspension. 
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Because outstanding loans are not 
now called when a cooperative is 
suspended, it may continue to obtain the 
benefits of price support for 
commodities included in those loans 
after it has been determined that the 
cooperative is not in compliance with 
price support regulations. In addition, 
the financial interest of CCC is not 
adequately protected in those cases 
where cooperatives are found not to 
comply with financial requirements 
contained in the regulations. In these 
cases, substantial questions concerning 
title to commodities pledged as 
collateral to CCC for loans may exist 
when a cooperative ceases operations. 

The regulations at 7 CFR 1421.6 
provide that CCC may at anytime 
accelerate a loan maturity date by 
providing the producer notice of such 
acceleration at least 10 days in advance 
of the accelerated maturity date. This 
proposed amendment will clarify that 
this provision for accelerating a loan 
maturity date also applies to the 
outstanding loans of cooperatives 
suspended from further participation in 
a price support program on behalf of 
their members. 


List of Subjects in 7 CFR Part 1425 


Cooperative, Price support programs, 
Reporting and recordkeeping 
requirements. 

Proposed Rule 


Accordingly, 7 CFR part 1425 is 
proposed toe be amended as follows: 


PART 1425—COOPERATIVE 
MARKETING ASSOCIATIONS 


1. The authority citation for 7 CFR 
part 1425 is revised to read as follows: 


Authority: 15 U.S.C. 714b, 714c, and 714); 7 
U.S.C. 1444(a), 1441, 1446d, 1447, 1421{a). 


2. 7 CFR 1425.7 is revised to read as 
follows: 


§ 1425.7 Suspension and termination of 
approval. 


(a) Suspension. A cooperative may be 
suspended by CCC from further 
participation in a price support program 
if it is determined that the cooperative 
has not operated in accordance with 
representations made in the 
cooperative’s application for approval, 
has not complied with applicable 
regulations, or has failed to correct 
deficiencies noted during an 
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administrative review or an audit of the 
cooperative's operations with respect to 
a price support program. Such 
suspension may be lifted upon the 
receipt of documents indicating that the 
cooperative has complied with all of the 
requirements for approval. If such 
documents are not received within one 
year from the date of the suspension, the 
cooperative's approval for participation 
in a price support program shail be 
terminated. 

(b) Termination. {1} CCC may 
terminate the approval of the 
cooperative marketing association's 
ability to pledge commodities as 
collateral for CCC price support loans 
by giving the cooperative written notice 
of such termination. 

(2) An approved cooperative may at 
anytime, upon written notice te CCC, 
voluntarily terminate the cooperative's 
participation in a price support program, 
provided, that the cooperative does not 
have any outstanding price support 
loans at the time of voluntary 
termination. 

{c) Calling Joans. Ten days after the 
date CCC suspends or terminates the 
approval of a cooperative to participate 
in a price support program or anytime 
thereafter, CCC may on demand call all 
outstanding CCC price support loans 
made to the cooperative. The 
commodities pledged as collateral for 
such loans may be redeemed not later 
than the date specified by CCC. If 
redemption is not made by such date, 
title to the commodity shall vest in CCC 
and CCC shall have no obligation to pay 
for any market value the commodity 
may have in excess of the principal 
amount of such loans. 

Signed at Washington, DC on ey 15, 
1991. 

Keith D. Bjerke, 

Executive Vice President, Commodity Credit 
Corporation. 

[FR Doc. 91-1376 Filed 1-18-91; 8:45 am] 
BILLING CODE 3410-05-01 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 90-NM-249-AD] 


Airworthiness McDonnell 
Douglas Model DC-9-15F, -32F, -33F, 
and -34F Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 
a new airworthiness directive (AD), 
applicable to certain McDonnell Douglas 
Model DC-9 series airplanes, which 
would require a revision to the FAA- 
approved Airplane Flight Manual (AFM) 
to include a “Cargo Door Opens During 
Takeoff procedure. This proposal is 
prompted by an accident in which the 
main cargo door inadvertently opened 
on takeoff. This condition, if not 
corrected, could result in loss of 
pressurization and controllability of the 
airplane. 
DATES: Comments must be received no 
later than March 12, 1991. 
ADDRESSES: Send comments on the 
proposal in duplicate to Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
259-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained 
from McDonnell Douglas Corporation, 
3855 Lakewood Boulevard, Long Beach, 
California 90846, Attention: Business 
Unit Manager, Technical Publications, 
C1-HCW (34-60). This information may 
be examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington; or at the Los 
Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Jim Webre or Mr. Dick Edwards, 
Flight Text Branch, ANM-160L, FAA, 
Los Angeles Aircraft Certification 
Office, 3229 East Spring Street, Long 
Beach, California 90806-2425; telephone 
(213) 988-5373. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket number 
and be submitted in duplicate to the 
address specified above. Ail 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 
Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Decket for examination by 
interested persons. A report 
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summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 90-NM-243-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Di : 


In 1989, a McDonnell Douglas Model 
DC-9-33F series airplane was involved 
in a accident in which the main cargo 
door opened on takeoff. The airplane 
was lost as the pilot was attempting to 
return to the airport. This cargo flight 
was operating under instrument flight 
rules, night visual meteorological 
conditions existed at the time of the 

accident. Subsequent investigation 
revealed that the FAA-approved 
Airplane Flight Manual (AFM) for this 
series airplane contained no emergency 
procedure to provide guidance to the 
flight crew in the event of an open cargo 
door condition. This condition, if not 
corrected, could result in loss of 
pressurization and controllability of the 
airplane in the event of an inadvertent 
or unknown opening of the main deck 
cargo door. 

Since this situation is likely to exist or 
develop on other airplanes of the same 
type design, an AD is proposed which 
would require that a “Main Cargo Door 
Opens During Takeoff” procedure be 
added to the applicable FAA-approved 
AFM emergency procedures. 

The FAA previously issued AD 89-11- 
02-R1, Amendment 39-6415 (54 FR 
50489, December 7, 1989), applicable to 
Mode! DC-9-15F, -32F, -33F, and -34F 
series airplaines, which addressed the 
cause of the inadvertent opening of the 
main cargo door in flight. That AD 
requires various actions related to the 
main cargo door assembly, including 
inspéction and modification of the main 
cargo door hydraulic control valve and 
control panel access door, visual 
inspection of the main cargo door to 
ensure the door is locked prior to each 
takeoff, inspection and modification of 
the exterior markings on the main cargo 
door, and functional checks of the door- 
open indicating system. 

There are approximately 95 Model 
DC-8 series airplanes of the affected 
design in the worldwide fleet. It is 
estimated that 65 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 1 
manhour per airplane to accomplish the 
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required AFM revision, and that the 
average labor cost would be $40 per 
manhour. Based on these figures, the 
total cost impact of the AD on U.S. 
operators is estimated to be $2,600. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexiblity Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

McDonnell Douglas: Applies to Model DC-3- 
15F, -32F, -33F, and -34F series 
airplanes, certificated in any category. 
Compliance required as indicated, unless 
previously accomplished. 

To prevent loss of control following the 
opening of the main cargo door, 
accomplish the following: 

A. Within 30 days after the effective date 
of this AD, add the following procedure to the 
FAA-approved Airplane Flight Manual 
(AFM) Emergency Procedures. This may be 
accomplished by inserting a copy of this AD 
in the AFM. 


Land as soon as practical. 

Note: The airplane yaw to the right may 
require almost full left rudder and aileron 
inputs to correct. Left turns may be more 
controllable than right turns. Return to the 
runway should be accomplished with 
coordinated turns using very little bank (less 
than 20°) and with speed appropriate to the 
flap/slat position. 

On approach: 


“Reduce to normal ing normal 

Note: There may be indicated airspeed and 
altitude variations due to disturbed airflow 
across the static ports. 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the manager, Los 
Angeles Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

Note: The request should be submitted 
directly to the Manager, Los Angeles ACO, 
and a copy sent to the cognizant FAA 
Principal Inspector (PI). The PI will then 
forward comments or concurrence to the Los 
Angeles ACO. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service information from the manufacturer 
may obtain copies upon request to 
McDonnell Douglas Corporation, 3855 
Lakewood Boulevard, Long Beach, California 
90846, Attention: Business Unit Manager, 
Technical Publications, Ci-HCW (34-60). 
This information may be examined at the 
FAA, Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, Washington; or at the Los Angeles 
Aircraft Certification Office, 3229 East Spring 
Street, Long Beach, California. 

Issued in Renton, Washington, on January 
9, 1991. 


Leroy A. Keith, 

Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 91-1417 Filed 1-18-91; 8:45 am] 
BILLING CODE 4910-13-M 


2149 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 135 


[Docket No. 86P-0251] 


Frozen Desserts; Filing of Petitions To 
Amend Standards for ice Cream and 
ice Milk and To Establish Standards 
for Reduced Fat, Lowfat, and Nonfat 
ice Creams 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Petitions for rulemaking; 
advance notice of proposed rulemaking. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that petitions have been filed requesting 
that the agency: (1) Amend the standard 
of identity for ice milk (21 CFR 135.120) 
to change the name of the food from “ice 
milk” to “reduced fat ice cream”; (2) 
establish new standards of identity for 
“lowfat ice cream” and “nonfat ice 
cream”; (3) provide for the use of any 
safe and suitable sweeteners in the new 
or revised standards for “reduced fat,” 
“lowfat,” and “nonfat” ice cream 
products; and (4) amend the standard of 
identity for ice cream (21 CFR 135.110) to 
provide for the use of any safe and 
suitable sweeteners. As a result of an 
amendment to the Federal Food, Drug, 
and Cosmetic Act (the act) enacted as 
part of the Nutrition Labeling and 
Education Act of 1990 (NLEA), certain of 
the actions requested by the petitioners 
can be accomplished by informal 
rulemaking. Others are still subject to 
the formal rulemaking requirements of 
section 701(e) of the act. In this notice, 
FDA is doing two things: First, to satisfy 
section 701(e) of the act, it is giving 
notice of the filing of the petitions in 
question. Second, the agency is 
requesting comments on whether the 
actions suggested by the petitions would 
be in the best interest of consumers. 
Based on the comments it receives, FDA 
will decide what actions are appropriate 
in response to these petitions. 

DATES: Comments by March 25, 1991. 


ADDRESSES: Written comments, data, or 
other information to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 


FOR FURTHER INFORMATION CONTACT: 
Howard A. Anderson, Center for Food 
Safety and Applied Nutrition (HFF-414), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-485- 
0349. 
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Association (IICA), 888 16th St. NW., 
Washington, DC 20006, a trade 
asscciation representing manufacturers 
and distributors of ice cream and other 
frozen desserts, and the Public Voice for 


and advocacy organization, have 
submitted food standard petitions, dated 
February 23 and March 30, 1990, 
respectively. These petitions ask FDA to 
amend the standard of identity for ice 
milk to change the name of the food to 
“reduced fat ice cream” and to establish 
standards of identity for products 
designated as “lowfat ice cream” and 
“nonfat ice cream.” The Public Voice 


standard of identity for ice milk from 7 
percent to 5 percent. Kraft General 
Foods, Inc. (KGF}, 1880 JFK Bivd., 
Philadelphia, PA 19163, a manufacturer 
and distributor of a broad range of food 
products within the United States, also 
submitted a petition, on March 14, 1990, 
to establish a standard of identity for 
“nonfat ice cream.” The Calorie Control 
Council (Council), 5775 Peachtree- 
Dunwoody Rd., Atlanta, GA 30342, an 
international association of 


{i.e., “reduced fat ice cream,” “lowfat ice 
cream,” and “nonfat ice cream”) to 
permit the use of any safe and suitable 
sweeteners, including saccharin, 
aspartame, and acesulfame potass 
(acesulfame K}, in the foods. IICA 
submitted another petition, dated March 
28, 1990, to expand its February 23, 1990 
petition to include a provision in the 
standard of identity for ice cream (21 
CFR 135.110) and in each of its proposed 
standards te permit the use of any safe 
and suitable sweeteners, as provided in 
the Council's petition. 

FDA points out that the food additive 
regulation in 21 CFR 172.800 does not 
provide for the use of acesulfame K in 
ice cream and other frozen desserts. To 
provide for such use under the act, the 
correct course is to file a food additive 
petition under section 409 (21 U.S.C. 
346), not to seek an amendment of the 
standard. Therefore, to the extent that 
the petitions are asking for the use of 
acesulfame K, they are outside the scope 


of this rulemaking and are therefore 
denied. 


IL The Nutrition Labeliag and Education 
Act of 1990 


On November 8, 1990, the President 
signed into law the NLEA (Pub. L. 101- 
535). Section 8 of that law removes food 
standards from the coverage of section 
701(e) of the act except for"* * * any 
action for the amendment or repeal of 
any definition and of 
under section 401 of this Act for any 
dairy product (including products 
regulated under parts 131, 133 and 135 of 
title 21, Code of Federal Regulations) or 
maple sirup {regulated under § 168.140 
of title 21, Code of Federal 
Regulations).” Because the NLEA does 
not specify an effective date for this 
provision, FDA interprets it as being 
effective on the date of enactment. 

The petitions propose amendments to 
the standards for ice cream (21 CFR 
135.110) and ice milk (21 CFR 135.120). 
These proposed actions consequently 
are subject to section 701(e) of the act. 
The petitions also request the 
establishment of standards for “nonfat 
ice cream” and “lowfat ice cream.” 
Because these actions do not involve the 
ame’ or repeal of any i 
and standard, but rather the issuance of 
new definitions and standards, they can 
be effected by notice and comment 
rulemaking under the NLEA. 

While FDA’s usual practice is to 
publish separate notices on formal and 
informal reulemakings, FDA is 
publishing this notice as a single 
document for two reasons: (1) These 
petitions were filed before the 
enactment of thé NLEA. Therefore, the 
petitioners did not distinguish among the 
proposed changes based on the type of 
rulemaking involved but instead made a 
single set of arguments. The agency thus 
believes that separate documents would 
be redundant; and (2) The question of 
how best to respond to these petitions 
remains open. As discussed , one 
possible solution would be to amend the 
ice cream standard to eliminate the 
requirement of any particular level of 
milk fat and to reflect the differences 
among products by means of jabel 
declarations. If FDA were to take this 
course, this matter would be a single, 
formal rulemaking proceeding. For these 
reasons, PDA believes that it is 
premature to divide the issues raised by 


these petitions into separate proceedings. 


III. Request for Comments 


Under section 701(e)(1) of the Act (21 
U.S.C..371{e}{1)}, PDA is required to 
publish a notice of the filing of any 
petition to amend or to establish a food 
standard so long as the petition includes 


reasonable grounds for the action 
requested and to provide interested 
persons with an opportunity to present 
their views on it. FDA finds that the 
subject peititons present reasonable 
ground. Therefore, with respect to the 
requested changes in the standards for 
ice cream and ice milk, FDA requests 
comments on whether the actions 
proposed in the petitions would be in 
the best interest of consumers. 

Under section 701(a) of the act, FDA 
has authority te adopt regulations for 
the efficient enforcement of the act. 
However, before proposing to adopt 
defintions and standards of identity for 
“nonfat ice cream” and “‘lowfat ice 
cream,” the agency would like comment 
on whether such definitions and 
standards will, in fact, promote honesty 
and fair dealing in the interest of 
consumers and, if so, on how best to 


- structure the standards to provide for 


these products. Therefore, with respect 
to “nonfat ice cream” and “lowfat ice 
cream,” FDA is publishing this 
document as an advance notice of 
proposed rulemaking. 


IV. Matters of Particular Interest to FDA 


FDA points out that the petitions to 
establish definitions and standards of 
identity for lowfat ice cream and nonfat 
ice cream and to amend the standard for 
ice milk to rename it “reduced fat ice 
cream” are not consistent with the 
— agency precedent on the use 

the term “ice cream.” The proposed 
sates are not ice cream. 

“Ice cream” has, for many years, been 
defined by its fat content. The definition 
and standard of identity in 21 CFR 
135.110 require that ice cream contain at 
least 10 percent milkfat. Thus, a product 

with less than 10 percent milkfat that is 
called “ice cream” would not only have 
a reduced amount of milkfat but would 
represent a significant change in the 
basic nature of the food. Therefore, the 
suggested names “reduced fat ice 
cream.” “lowfat ice cream,” and “nonfat 
ice cream” are, arguably, internally 
inconsistent. These suggested names are 
contradictory terms under present 
applicable FDA policy and regulations. 
FDA thus requests comment on the 
suggested use of the descriptors 
“reduced fat,” “lowfat,” and “nonfat” in 
conjunction with the name “ice cream” 
to determine whether they would be 
misleading to consumers. 

FDA is by this notice requesting that 
interested persons submit data and 
information concerning the need for, and 
the appropriateness of, such new or 
revised standards, as weil as on a 
number of factors including, but not 
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limited to, the following provisions set 
forth in the petitions: 

(a) The names of the foods, ie., “reduced 
fat ice cream,” “lowfat ice cream,” and 
“nonfat ice cream;" 

(b) The minimum weight per gallon 
requirement; 

{c) The milkfat content requirements; 

(d) Nutritional equivalency, i.e., whether 
these products should contain added 
vitamins and minerals; 

(e) The minimum total nonfat milk solids 


requirement; 

(f) The use of the descriptor “nonfat” on a 
product that may contain up to 0.5 percent 
milkfat. The agency acknow! that 
“nonfat yogurt” may contain up to 0.5 percent 
milkfat (21 CFR 131.123); 

(g) The use of the descriptor “low fat ice 
cream" on a product that may contain up to 2 
percent milkfat; and 

(h) The need to amend the goat's milk ice 
cream and goat's milk ice milk standards of 
identity (21 CPR 135.115 and 135.125) 
consistent with any changes made in the ice 
cream and ice milk standards of identity {21 
CFR 135.110 and 135.120}. The goat's milk ice 
cream and goat's milk ice milk standards of 
identity cross-reference the ice cream and ice 
milk standards of identity. 

FDA also points out that the 
limitations on fat content in the 
requested standards concern only the 
milkfat content of the basic ice cream 
mix. The fat contents of the reduced fat, 
lowfat, and nonfat products a be 
increased significantly by the fat 
contributed by the characterizing 
flavoring ingredients, such as milk 
chocolate, butterscotch, and nuts, that 
are added to the basic mix. The agency 
specifically requests comments on the 
need to address this issue in any action 
the agency may take. 

in addition to seeking public 
comments on the actions requested by 
petitioners, FDA requests comments on 
an alternative for addressing the 
underlying issue raised by the petitions. 
This alternative would be to amend the 
existing standard of identity for ice 
cream {21 CFR 135.110) to remove the 
requirement that ice cream contain a 
specified minimum amount of milkfat. 
Under this alternative, manufacturers 
would be able to market products 
labeled as “ice cream” that contained 
less than the 10 percent milkfat required 
by the existing standard. Manufacturers 
would have to declare the milkfat 
content of the product in conjuction with 
its name (e.g., “7 percent milkfat ice 
cream”, “16 percent milkfat ice cream”, 
22 percent milkfat ice crem”). Under 
this alternative, manufacturers would be 
free to use descriptors such as “reduced 
fat”, “low fat”, or “nonfat” in conjuction 
with the name “ice cream”, so long as 
the use of these descriptors is not false 
or misleading, and it complies with any 
regulations that FDA may establish to 


define the proper use of these 
descriptors. Products labeled as “ice 
cream” would still have to comply with 
all of the other requirements of the 
standard. If FDA decides to propose this 
alternative, it would also propose to 
revoke the standard of identity for “ice 
milk” in 21 CFR 135.120. 

FDA can anticipate the use of 
sweeteners that have not been affirmed 
as generally recognized as safe —e 
and not otherwise determined to 
safe, by FDA in the products aad by 
this notice. In order to assure that 
sweeteners are not used until FDA has 
determined that they are safe for this 
use, FDA is requesting comment on the 
use of alternative language in any 
standards that may result from this 
proceeding. Instead of the phrase “any 
safe and suitable sweeteners” as 
suggested in the petitions, FDA believes 
that any standards should describe the 
permitted optional sweeteners as “any 
sweetener that has been affirmed as 
GRAS or approved as a food additive 
for this use.” 


V. Grounds for the Suggested Reduced 
Fat, Lowfat, and Nonfat Ice Cream 
Standards 


The statements of grounds submitted 
in support of the petitions are set forth 
below. As states above, the petitions did 
not reflect the potential informal/ formal 
split in this rulemaking. Nonetheless, the 
agency believes that these statements 
provide an | appropriate strating point for 
consideration of the requested changes. 


A. The Requested Changes Would 
Promote the Public Health 


In support of their petitions, IICA and 
Public Voice cited the increasing efforts 
of Americans to limit their intake of fat. 
They noted that there is growing 
evidence that excessive fat consumption 
may contribute to a range of disease 
conditions, and that the present 
standards for ice cream and ice milk 
operate as regulatory barriers for the 
growing n of consumers who want 
lower fat foods. 

The petitioners pointed out that 
scientific bodies, public health 
organizations, and government agencies 
all have recommended that consumers 
limit their intake of fat. The petitioners 
cited “Nutrition and Your Health, 
Dietary Guidelines for Americans, “(2d 
ed., 1985) {Ref. 1), published by the 
Department of Health and Human 
Services (DHHS) and the US. 
Department of Agriculture (USDA), as a 
Government report that urges 
consumers to avoid excessive fat intake 
and to increase consumption of lowfat 
products, especially lowfat dairy 
products. 


In addition, they cited, “The Surgeon 
General's Report on Nutrition and 
Health” (Ref. 2), released on July 26, 
1988, which advises Americans to 
reduce consumption of fat and to cheese 
foods relatively low in fat, such as 
lowfat dairy products. The Surgeon 
General's reprot provides a 
comprehensive review and analysis of 
available scientific 


associated with a variety of disease 
conditions, including coronary heart 
disease and certain types of cancer. The 
report conchades that the public would 
benefit from increased availability of 
lowfat food products, and that food 
manufacturers contribute to 
improving the American diet and health 
by increasing the availability of 
palatable foods that are consistent with 
the dietary principles given in the report. 

Public Voice also noted that the 
American Cancer Society, in its 1984 
special report “Nutrition and Cancer: 
Cause and Prevention” (Ref. 3}, urges 
consumers to lower their total intake of 
fat. The report states, “For most people, 
this should mean a simple change in 
consumption of fats, oils, and foods rich 
in fats—an effective way to reduce total 
calories.” Public Voice further states 
that the National Heart, Lung, and Blood 
Institute and the American Heart 
Association have similarly 
recommended a cutback on saturated 
fat and cholesterol consumption as a 
means of controlling the risk of coronary 
artery disease. 

KGF also noted that DHHS has 
counseled consumers to routinely 
moderate their intake of dietary fat in 
order to avoid certain health 
consequences. It also noted that other 
health organizations have joined in this 
governmental call for increased 
moderation in the consumption of this 
traditionally important macronutrient. 
At the same time, KGF pointed out that 
food manufacturers, including KGF, 
have been urged to provide consumers 
with additional reduced fat alternatives 
to the traditional foods now contributing 
to the perceived problem. 

KFG further stated that, although it 
has felt an obligation to develop, 
produce, and distribute the kinds of new 
food alternatives that consumers 
demand and public health officials 
recommend, such as. ‘nonfat ice cream,” 
it does not join in all of the overly — 
generalized criticism of dietary fat. 

B. The Requested Changes Would 
Satisfy Consumer Demands 


The petitioners states that the 
suggested standards of identify for 
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“reduced fat,” “lowfat,” and “nonfat ice 
cream” products would satisfy the 
growing consumer interest in lower fat 
products. They noted that the 1988 
report of the National Research Council 
of the National Academy of Sciences, 
“Designing Foods: Animal Product 
Options in the Marketplace” (“Designing 
Foods”) (Ref. 4), reviews a number of 
recent surveys of changing consumer 
attitudes and behavior. Also, “Designing 
Foods” documents that a large and 
growing number of consumers are 
concerned about the nutritional content 
of food and are attempting to restrict the 
use of certain food components, 
including fat. IICA states that the 
reduction in fat consumption has been 
reflected in the large increase in sales of 
reduced fat products, especially lowfat 
and nonfat milk products. It stated that 
a summary of data collected by the 
USDA between 1965 and 1988 depicts a 
steady and significant shift in sales from 
whole milk to lowfat and nonfat milks 
and from regular cottage cheese to 
lowfat cottage cheese. 

The petitioners noted that the 
“Designing Foods” report states that 
food standards of identify are often so 
restrictive that they inhibit the sale of 
such new foods and recommends that 
food standards be revised or eliminated, 
as necessary, to enhance the food 
industry's ability to produce and market 
new lowfat products. 

They maintained that establishment 
of standards of identify for reduced fat, 
lowfat, and nonfat ice cream products, 
with all categories achieving significant 
fat reductions from regular ice cream, 
would provide the growing number of 
consumers of lower fat dairy products 
with lower fat alternatives to regular ice 
cream that are comparable to the 
popular lower fat products now 
available as options for whole milk and 
regular cottage cheese. 

Public Voice noted that the Gallup 
Organization (Ref. 5) reported (National 
Food Policy Conference, March 7, 1990, 
Washington, DC) that a study of the 
public’s perception of health risks of 
foods indicated that 83 percent of the 
public was concerned and 46 percent 
was very concerned about how eating 
will affect future health. In addition, 
Gallup found that 74 percent of the 
persons surveyed were concerned about 
moderating fat intake because of its 
health impact. 

Public Voice also stated that another 
survey, the Food Marketing Institute's 
1989 poll, “Trends, Consumer Attitudes 
and the Supermarket” (Ref. 6), shows 
widespread consumer concern with 
healthier eating. This survey found that 
over 90 percent of those surveyed said 
that they were either “very concerned” 


or “somewhat concerned” about the 
nutritional content of the foods that they 
eat. Fifty-eight percent said fats are a 
serious health hazard—up from 42 
percent in 1985. 


C. The Suggested Nomenclature Is 
Accurate and Meaningful to Consumers 


IICA maintained that the suggested 
product names “reduced fat ice cream,” 
“lowfat ice cream,” and “nonfat ice 
cream” are appropriate because these 
classes of products would possess the 
traditional physical and organoleptic 
characteristics of ice cream and would 
have an appropriate reduction in milkfat 
content. 

IICA further stated that the suggested 
nomenclature clearly conveys the true 
nature of these classes of lower fact 
products. It asserted that the use of the 
traditional benchmark term “ice cream,” 
coupled with prominent disclosure of 
the distinguishing difference between 
the offered product and ice cream, i.e., 
“reduced fat,” “lowfat,” or “nonfact,” 
provides clear and meaningful 
information to consumers. 

KGF stated that “nonfat ice cream” is 
not “ice cream” and does not purport to 
be “ice cream,” and that consumers 
recognize that “nonfat ice cream” is not 
made with cream because consumers 
know cream is high in fat. KGF 
considered possible theoretical 
confusion immaterial because the word 
“cream” has no positive connotation 
that is inapplicable to the nonfat ice 
creams, and because “nonfat ice cream” 
is “creamy” in every sense except the 
fat. In addition, KGF noted that fat- 
modified foods are produced for general 
consumption rather than special dietary 
use. KGF concluded that nonfat and 
lowfat dairy products are popular foods 
demanded by consumers who simply 
wish to achieve a desired balance in the 
macronutrients that they intend to eat 
daily. 

KGF further stated that the names 
“frozen dessert” and “frozen dairy 
dessert” are too genertic to adequately 
describe the product because all grades 
and kinds of ice creams, ice milks, 
sherbets, frozen yogurts and custards, 
water ices, and mellorines are frozen 
desserts. Similarly, KGF noted, a name 
connoting special dietary uses would 
only confuse the intended factural 
message. Consumers, KGF contended, 
are able to place “nonfat ice cream” 
within the family of frozen desserts the 
same way that they relate currently 
marketed nonfat and lowfat milks and 
nonfat and lowfat yogurts to milk and 


yogurt. 

Public Voice stated that, by permitting 
the use of the terms “reduced fat,” 
“lowfat,” and “nonfat” in the product 
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names, FDA would reduce regulatory 
barriers and enable the marketing 
system to work more efficiently to 
convey the lower fat attributes of these 
ice cream alternatives. Public Voice 
further stated that consumers would 
gain more useful information to make an 
informed choice. Moreover, 
manufacturers would be able to 
capitalize on the positive descriptions of 
these products, as well as to initiate new 
marketing efforts for products now 
stymied with the name “ice milk.” 


D. The Petitions Would Assure That 
Lower Fat Ice Cream Products Are — 
Uniformly Labeled 


IICA stated that there is a pressing 
need for uniform national standards and 
nomenclature for lower fat ice cream 
products. It noted that the lack of 
uniformity in standards and 
nomenclature for lower fat ice cream 
products has two major undesirable 
consequences. First, the use of different 
names for similar products, depending 
upon the manufacturer's inclination or 
the peculiarities of local law, causes 
consumer confusion and undermines the 
basis for meaningful labeling. Second, 
multiple inconsistent state and local 
labeling requirements impose large. 
compliance costs with respect to 
products marketed in interstate 
commerce and casue unnecessary price 
increases to consumers. KGF stated that 
while it would ordinarily urge the 
allowance of time for the further 
development and refinement of 
competing technologies and products, 
the firm instead suggests that an early 
Federal standard for “nonfat ice cream” 
would diminish the uncertainties now 
being experienced by officials and 
producers, thereby necessarily 
promoting honesty and fair dealing in 
the interest of consumers. 

FDA notes that since the submission 
of the petitions, the NLEA has made 
definitions and standards of identity 
adopted under section 401 of the act 
preemptive. The agency requests 
comments on the significance of the 
petitioner's arguments in light of this 
development. 


E. The Products Described Would Be 
Nutritionally and Organoleptically 
Equivalent to Ice Cream 


IICA stated that although the 
proposed products differ from the 
existing ice cream and ice milk 
counterparts in that the weight per 
gallon has been reduced from 4.5 pounds 
to 4.0 pounds, there would not be any 
economic or nutritional reduction in the 
quality of the products. To assure 
nutritional equivalency of the proposed 
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products to ice cream, HCA suggested 
replacing the current percentage 
requirements for total milk solids and 
nonfat milk solids with requirements 
based on weight in pounds per gallon. 
Because the nonfat milk solids portion 
supplies virtually all of the protein, 
vitamins, and minerals (with the 
exception of fat-soluble nutrients like 
vitamin A), HCA calculated the values 
for nonfat milk solids that it include in 
its suggested standards based on the 
same amount of nonfat milk solids 
required under the standard of identity 
for ice cream. 

To further explain the concept, ICA 
provided the following example: The 
minimum weight of nonfat milk solids 
required to be in ice cream, under 
§ 135.110(a}{2) (21 CFR 135.110{a}{2}) 
was Calculated by multiplying the 
required percentage of nonfat milk 
solids (e.g., 10% fora product i 
the minimum of 10% milkfat) by the 
weight per gallon requirement, i.e., 4.5 
pounds. (10% X 4.5 pounds=0.45 pound.) 
Thus, in the suggested standard for 
nonfat ice cream, the minimum total 
milk solids requirement for the product 
(0.45 pound per gallon) reflects the same 
level of nonfat milk solids as currently 
required in a 10 percent milkfat ice 
cream. HCA stressed that employing this 
concept in all of the suggested standards 
assures that these products will be 
nutritionally equivalent to ice cream, 
and that the only loss to consumers will 
be the reduction of fat. 

IICA stated that while it does not 
believe that frozen desserts are 
traditionally considered to be significant 
sources of vitamin A, it would not 
oppose a requirement that vitamin A be 
added to the finished food to assure 
nutritional equivalency, provided any 
specified level does not adversely affect 
the organoleptic properties of the 
finished food. 

IICA also pointed out that because 
each of the product classes would have 
nomenclature that references fat 
content, the proposed standards would 
require full nutrition labeling (21 CFR 
101.9(a)), thereby fully informing 
consumers as to the protein, vitamin, 
mineral, and fat contents of these 
products. 

Public Voice's petition would limit the 
milkfat content of “reduced fat ice 
cream” to not more than 5 percent. It 
maintained that by limiting the milkfat 
content to 5 percent, consumers will be 
assured of receiving a 50-percent 
reduction in milkfat compared to the 
minimum 10-percent milkfat requirement 
of ice cream, consistent with FDA's 
current views for reduced fat food 
labeling claims. 


VI. Grounds for Safe and Suitable 
Sweeteners Requested Change 


A. The Petitions Would Promote Public 
Health 


The petitions stated that consumers 
are being urged, and are responding to 
the message, to maintain a reasonable 
weight and lower their intake of sugar. 
IICA noted that the 1979 report 
“Nutrition and Your Health, Dietary 
Guidelines for Americans” (Ref. 7) urged 
Americans to maintain a desirable 
weight and to reduce the number of 
calories in their daily diet. The petitions 
also cited the statement in the “Surgeon 
General’s Report on Nutrition and 
Health” (Ref. 2) that the public would 
benefit from increased availability of 
food and food products low in calories, 
as well as low in total fat, saturated fat, 
and sugars. ICA noted the several 
surveys reviewed in “Designing Foods” 
(Ref. 4) that document the growing 
number of consumers who are 
attempting to restrict their intake of 
specific types of foods, such as sugar. 


B. The Petitions Would Promote 
Honesty and Fair Dealing 


IICA noted that the limitations in the 
standards for ice cream and ice milk 
($§ 135.110(a) and 135.120{a)) that 
permit the use of only nutritive 
carbohydrate sweeteners create the 
potential for consumer confusion 
because they prohibit manufacturers 
from marketing, as ice cream, products 
containing any combination of non- 
nutritive and nutritive sweeteners. IICA 
maintained that its petition would create 
consistency in the names of new ice 
cream products while providing label 
information about sweeteners to enable 
consumers to decide whether they want 
to use products that contain such 
alternative sweeteners. 


VII. Suggested Regulations 


The requested amendments of the ice 
cream standard and the ice milk 
standard {to be renamed “reduced fat 
ice cream”) and the requested new 
standards for “lowfat ice cream” and 
“nonfat ice cream,” submitted by the 
four petitioners, are set forth below. 
With the exception of the reference to 
sweeteners in the suggested amendment 
of the standard for ice cream, and by 
cross-reference to the suggested 
standards for “reduced fat ice cream,” 
“lowfat ice cream,” and “nonfat ice 
cream,” which FDA has revised to state 
that any sweetener used must have been 
affirmed as GRAS or approved as a food 
additive for this use by the agency, the 
language set forth below is as suggested 
by the petitioners. 


1. IICA’s requested amendment of the 
standard of identity for ice cream, as 
revised by FDA, to provide for non- 
nutritive and nutritive sweeteners: 


§ 135.110 ice cream and frozen custard. 

(a) Description. {1) Ice cream is a food 
produced by freezing, while stirring, a 
pasteurized milk consisting of one or 
more of the optional dairy ingredients 
specified in paragraph (b) of this 
section, and may contain one or more of 
the optional caseinates specified in 
paragraph {c) of this section subject to 
the conditions hereinafter set forth, and 
other safe and suitable nonmilk-derived 
ingredients; excluding other food fats, 
except such as are natural components 
of flavoring ingredients used or are 
added in incidental amounts to 
accomplish specific functions. ice cream 
may be sweetened with any sweetener 
that has been affirmed as GRAS or 
approved as a food additive for this use 
by the Food and Drug Administration 
and may or may not be characterized by 
the addition of flavoring ingredients. 

2. IICA’s suggested amendment of the 
standard of identity for “ice milk” to be 
renamed “reduced fat ice cream:” 


§ 135.120 Reduced fat ice cream. 


(a) Description. Reduced fat ice cream - 
is the food prepared from the same 
ingredients and in the same manner as 
prescribed in § 135.110 for ice cream and 
complies with all the provisions of 
§ 135.110 (including the requirements for 
label statement of optional ingredients), 
except that: 

(1) Its content of milkfat is more than 
2 percent but not more than 7 percent. 

(2) Its content of total milk solids per 
gallon is not less than 0.46 pounds for 
product containing 7 percent milkfat. 
When the milkfat content decreases in 
increments of 1 percent below the 7 
percent level, it shall contain the 
following levels of total milk solids and 
nonfat milk solids: 


Percent 
mikfat 


(3) Caseinates may be added when 
the content of total milk solids per 
gallon is not less than the minimum level 
prescribed in paragraph {a}({2) of this 
section. 
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(4) The provision for reduction in 
milkfat and nonfat milk solids content 
from the addition of bulky flavors in 
§ 135.110({a) applies, except that in no 
case will the milkfat content be 2 
percent or less, nor the nonfat milk 
solids content be less than 0.18 pounds 
per gallon. 

(5) The quantity of total solids per 
gallon is not less than 1.3 pounds. 

(6) The weight per gallon is not less 
than 4.0 pounds. 

(7) When any artificial coloring is 
used in reduced fat ice cream, directly 
or as a component of any other 
ingredient, the label shall bear the 
statement “artificially colored”, 
“artificial coloring added”, “with added 
artificial color”, or “____, an artificial 
color added”, the blank being filled in 
with the common or usual name of the 
artificial color; or in lieu thereof, in case 
the artificial color is a component of 

artificially 


flavoring are used, the label statements 
may be combined. 

(b) Nomenclature. The name of the 
food is “reduced fat ice cream.” 

3. Public Voice's suggested standard 
of identity for “ice milk,” to be renamed 
“reduced fat ice cream:" 


§ 135.120 Reduced fat ice cream. 


(a) Description. Reduced fat ice cream 
is the food prepared from the same 
ingredients and in the same manner 
prescribed in § 135.110 for ice cream and 
complies with all the provisions of 
§ 135.110 (including the requirements for 
label statement of optional ingredients), 
except that: 

(1) Its content of milkfat is more than 
2 percent but not more than 5 percent. 

(2) [Reserved] 

(b) Nomenclature. The name of the 
food is “reduced fat ice cream”. 

4. ICA's suggested standard of 
identity for “lowfat ice cream:” 


§ 135.122 Lowfat ice cream. 

(a) Description. Lowfat ice cream is 
the food prepared from the same 
ingredients and in the same manner as 
prescribed in § 135.110 for ice cream and 
complies with all the provisions of 
§ 135.110 (including the requirements for 
label statement of optional ingredients), 
except that: 

(1) Its content of milkfat is not less 
than 0.5 percent but not more than 2.0 
percent. 

(2) Its content of total milk solids per 
gallon before the addition of bulky 
flavors is not less than 0.49 pounds. 

(3) Caseinates may be added when 
the content of total milk solids before 


the addition of bulky flavors is not less 
than 0.49 pounds. : 

(4) The provisions for reduction in 
milkfat and nonfat milk solids content 
from the addition of bulky flavors in‘ 

§ 135.110(a) shall not apply. 

(5) The quantity of total solids per 
gallon is not less than 1.3 pounds. 

(6) The weight per gallon is not less 
than 4.0 pounds. 

(7) When any artificial coloring is 
used in lowfat ice cream, directly or as a 
component of any other ingredient, the 
label shall bear the statement 
“artificially colored”, “artificial coloring 
added”, “with added artificial color”, or 
“an artificial color 
added”, the blank being filled in with 
the common or usual name of the 
artificial color; or in lieu thereof, in case 
the artificial color is a component of 
another ingredient, “ 
artificially colored”. 

(8) If both artificial color and artificial 
flavoring are used, the label statements 
may be,.combined. 

(b) Nomenclature. The name of the 
food is “lowfat ice cream”. _— 

5. Public Voice’s suggested standard 
of identity for “lowfat ice cream:” 


§ 135.122 Lowfat ice cream. 


(a) Description. Lowfat ice cream is 
the food prepared from the same 
ingredients and in the same manner as 
prescribed in § 135.110 for ice cream and 
complies with all the provisions of 
§ 135.110 (including the requirements for 
label statement of optional ingredients) 
except that: 

(1) Its content of milkfat is not less 
than 0.5 percent but not more than 2 
percent. 

(b) Nomenclature. The name of the 
food is “lowfat ice cream”. 

6. IICA's and KGF’s suggested 
standard of identity for “nonfat ice 
cream:” 


§ 135.123 Nonfat ice cream. 

(a) Description. Nonfat ice cream is 
the food prepared from the same 
ingredients and in the same manner 
prescribed in § 135.110 for ice cream and 
complies with all the provisions of 
§ 135.110 (including the requirement for 
label statement of optional ingredients) 
except that: 

(1) Its content of milkfat is less than 
0.5 percent. 

(2) Its content of total milk solids per 
gallon before the addition of bulky 
flavors is not less than 0.45 pounds. 

(3) Caseinates may be added when 
the content of total milk solids per 
gallon before the addition of bulky 
flavors is not less than 0.45 pounds. 

(4) The provision for reduction in 
milkfat and total milk solids content 
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from the addition of bulky flavors in 
§ 135.110(a) shall not apply. 

(5) The quantity of total solids per 
gallon is not less than 1.3 pounds. 

(6) The weight per gallon is not less 
than 4.0 pounds. 

(7) When any artificial coloring is 
used in nonfat ice cream, directly or as a 
component of any other ingredient, the 
label shall bear the statement 
“artificially colored”, “artificial coloring 
added”, “with added artificial color”, or 
“an artificial color 
added”, the blank being filled in with 
the common or usual name of the 
artificial color; or in lieu thereof, in case 
the artificial color is a component of 
another ingredient, “_____ 
artificially colored”. 

(8) If both artificial color and artificial 
flavoring are used, the label statements 
may be combined. 

(b) Nomenclature. The name of the 
food is “nonfat ice cream”. 

7. Public Voice’s suggested standard 
of identity for “nonfat ice cream”: 


§ 135.123 Nonfat ice cream. 


(a) Description. Nonfat ice cream is 
the food prepared from the same 
ingredients and in the same manner 
prescribed in § 135.110 for ice cream and 
complies with all the provisions of 
§ 135.110 (including the requirement for 
label statement of optional ingredients) 
except that: 

(1) Its content of milkfat is less than 
0.5 percent. 

(2) [Reserved] 

(b) Nomenclature. The name of the 
food is “nonfat ice cream”. 


VIIL References 


The following information has been 
placed on file in the Dockets 
Management Branch (address above) 
and may be seen by interested persons 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

1. U.S. Department of Agriculture and 
U.S. Department of Health and Human 
Services, “Nutrition and Your Health, 
Dietary Guidelines for Americans,” 2d 
ed., Washington, DC, 1985. 

2. U.S. Department of Health and 
Human Services, “The Surgeon 
General's Report on Nutrition and 
Health,” DHHS (PHS) Publication No. 
88-50210, Washington, DC, U.S. 
Government Printing Office, GPO Stock 
No. 017-001-00465—1 (1988). 

3. The American Cancer Society, 1984 
Special Report, “Nutrition and Cancer: 
Cause and Prevention.” 

4. Committee on Technological 
Options to Improve Nutritional 
Attributes of Animal Products, Board of 
Agriculture, National Research Council, 
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“Designing Foods: Animal Product 
Options in the Marketplace,” National 
Academy Press, Washington, DC, 1988. 

5. The Gallup Organization, National 
Food Policy Conference, Washington, 
DC, March 7, 1990. 

6. The Food Marketing Institute's 1989 
poll, “Trends, Consumer Attitudes and 
the Supermarket.” 

7. U.S. Department of Agriculture and 
U.S. Department of Health and Human 
Services. “Nutrition and Your Health, 
Dietary Guidelines for Americans,” First 
Edition, Washington, DC, 1979. 

Any comments submitted in support 
of (1) amending the standard of identity 
for ice milk to change the name of the 
food to “reduced fat ice cream,” (2) 
establishing new standards of identity 
for “lowfat ice cream” and “nonfat ice 
cream,” (3) providing for the use of non- 
nutritive sweeteners and nutritive 
sweeteners in the new standards for 
“reduced fat ice cream,” “lowfat ice 
cream” and “nonfat ice cream,” (4) 
amending the standard of identity for ice 
cream to provide for the use of non- 
nutritive and nutritive sweeteners, or 
which addresses any other issue 
discussed in this document, should be 
supported by appropriate information 
and data regarding the impact on small 
businesses consistent with the 
requirements of the Regulatory 
Flexibility Act (Pub. L. 96-354). 

Interested persons may, on or before 
March 25, 1991, submit to the Dockets 
Management Branch (address above) 
written comments regarding this notice. 
Two copies of any comments are to be 
submitted, except that individuals may 
submit one copy. Comments are to be 
identified with the docket number found 
in brackets in the heading of this 
document. Received comments may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 

Dated: January 3, 1991. 

Fred R. Shank, 


Director, Center for Food Safety and Applied 
Nutrition. 


[FR Doc. 91-1359 Filed 1-18-91; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 904 


Arkansas Permanent Regulatory 
Program 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Proposed rule; reopening and ~ 
extension of comment period on. 
proposed amendment. 


sumMaARY: OSM is announcing receipt of 


revisions pertaining to a previously 

proposed amendment to the Arkansas 

permanent regulatory program 

(hereinafter referred to as the Arkansas 

program) under the Surface Mining 

Control and Reclamation Act of 1977 

(SMCRA). The revisions for Arkansas’ 

proposed regulations pertain to the 

applicability, definitions, coal 
exploration, probable hydrologic 
consequences (PHC) determinations, 
transportation and support facilities, 
bonding, impoundments, coal mine 
waste, revegetation, and roads. The 
amendment is intended to revise the 

State regulations to be consistent with 

the corresponding Federal regulations. 
This notice sets forth the times and 

locations that the Arkansas program 
and proposed amendment to that 
program are available for public 
inspection, and the reopened comment 
period during which interested persons 
may submit written comments on the 
proposed amendment. 

DATES: Written comments must be 

received by 4 p.m., c.s.t. February 6, 

1991. - 

ADDRESSES: Written comments should 

be mailed or hand delivered to James H. 

Moncrief at the address listed below. 
Copies of the Arkansas program, the 

proposed amendment, and all written 

comments received in response to this 
notice will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. Each 
requester may receive one free copy of 
the proposed amendment by contacting 

OSM'’s Tulsa Field Office. 

James H. Moncrief, Director, Tulsa Field 
Office, Office of Surface Mining 
Reclamation and Enforcement, 5100 
East Skelly Drive, suite 550, Tulsa, OK 
74135, Telephone: (918) 581-6430 

Arkansas Department of Pollution 
Control and Ecology, Mining 
Reclamation Division, 8001 National 
Drive, Little Rock, AR 72209, 
Telephone: (501) 570-2170. 

FOR FURTHER INFORMATION CONTACT: 

James H. Moncrief, Director, Tulsa Field 

Office, or telephone number (918) 581- 

6430. 


SUPPLEMENTARY INFORMATION: 
I. Background on the Arkansas Program 


On November 21, 1980, the Secretary 
of the Interior conditionally approved 
the Arkansas program. General 
background information on the 
Arkansas program, including the 
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Secretary's findings, the disposition of 
comments, and the conditions of 
approval of the Arkansas program, can 
be found in the November 21, 1980, 
Federal Register (45 FR 77003). 
Subsequent actions concerning 
Arkansas program and program 
amendments can be found at 30 CFR 
904.12, 904.15, and 904.16. 


II. Proposed Amendment 


By letter dated September 27, 1990 
(administrative record No. AR-413), 
Arkansas submitted a proposed 
amendment to its program under 
SMCRA. Arkansas submitted the 
proposed amendment in response to a 
November 8, 1989, letter that OSM sent 
to Arkansas in accordance with 30 CFR 
732.17(c). Arkansas proposes to amend 
its progarm by revising existing rules or 
adding new rules concerning 
applicability, definitions, coal 
exploration, PHC determinations, 
transportation and support facilities, 
bonding, impoundments, coal mine 
waste, revegetation, and roads. 
Specifically, Arkansas proposes to 
amend Arkansas Surface Coal Mining 
and Reclamation Code sections: 700.10, 
applicability; 701.5, definitions; 776.11, 
general requirement for coal exploration 
of less than 250 tons; 780.21, PHC 
determinations; 780.37, transportation 
facilities; 780.38 and 784.27, support 
facilities; 800.11, incremental bonding; 
815.15, performance standards for coal 
exploration; 815.15, performance 
standards for coal exploration; 815.17, 
requirements for a coal exploration 
permits; 816.49, impoundments; 816.84, 
coal mine waste impounding structures; 
816.116 and 816.17, success standards 
for revegetation; and 816.150 and 
816.151, roads. 

OSM published a notice in the 
October 16, 1990, Federal Register (55 FR 
41864) announcing receipt of the 
amendment and inviting public comment 
on the adequacy of the proposed 
amendment (administrative record No. 
AR-434). The public comment period 
ended November 15, 1990. During its 
review of the amendment, OSM 
identified concerns relating to ASCMRG 
816.116(b)(3)(i), revegetation success 
standards, and ASCMRC 700.10(b), 
termination of jurisdiction. OSM notified 
Arkansas of the concerns by letter dated 
December 5, 1990 (administrative record 
No. AR-435). Arkansas responded in a 
letter dated December 31, 1990, by 
submitting an amendment package 
(administrative record No. AR-436) 
which revised these proposed rules. 





‘2156 
Ill. Public Comment Procedures 

OSM is reopening the comment period 
on the proposed Arkansas program 
amendment to provide-the public an 
opportunity ‘to reconsider the adequacy 
of the amendment in light of the 
additional materials submitted. In 
accordance with the provisions of 30 
CFR 732.17(h), OSM is seeking 
comments on whether the proposed 
amendment satisfies the applicable 
program approval criteria of 30 CFR 
732.15. if the amendment is deemed 
adequate, it will become part of the 
Arkansas program. 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated under “DATES” or at locations 
other than the Tulsa Field Office will not 
necessarily be considered in the final 
rulemaking or included in the 
administrative record. 


List of Subjects in 30 CFR Part 904 


Intergovernmental relations, Surface 
mining, Underground mining. 

Dated: January 11, 1991. 
Raymond L. Lowrie, 
Assistant Director, Western Support Center. 
[FR Doc. 91-1381 Filed 1-18-91; 8:45 am] 
BILLING CODE 4310-05-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 117 

[CGD1 90-025) 


Drawbridge Operation Regulations; 
Apponagansett, MS 


AGENCY: Coast Guard, DOT. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: At the request of the town of 
Dartmouth, the Coast Guard is 
considering a change to the regulations 
governing the Padanaram (Gulf Road) 
drawbridge across the Apponagansett 
River, at mile 1.0, at Dartmouth, 
Massachusetts by permiting scheduled 
openings on the hour and half hour from 
May 1 though October 31 from.5 a.m. to 
9 p.m., and by requiring the installation 
of clearance gauges on the bridge piers 
to minimize bridge openings. This 
proposal is being made in an effort to 
reduce marine and vehicular traffic 
delays caused by frequent and long 
openings of the bridge. This action 
should accommodate the needs of 


vehicular traffic, and still provide for the 
reasonable needs of navigation. 

DATE: Comments musi be received:on or 
before March 8, 1991. 

ADDRESSES: Comments should be 
mailed to Commander {obr), First Coast 
Guard District, Bldg. 135A, Governors 
Island, NY 10004-5073. The comments 
and other materials referenced in this 
notice will be available for inspection 
and copying at fhis address. Normal 
office hours are between B a.m. and 4:30 
p.m., Monday through Friday, except 
federal holidays. Comments may also be 
hand-delivered to this address. 

FOR FURTHER INFORMATION CONTACT: 
William C. Heming, Bridge 
Administrator, First Coast Guard 
District, at (212) 668-7170. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this rulemaking by 
submitting written views, comments, 
data, or arguments. Persons submitting 
comments should include their names 
and addresses, identify the bridge, and 
give reasons for concurrence with or any 
recommended change in the proposal. 
Persons desiring acknowledgment that 
their comments have been received 
should enclose a stamped, self- 
addressed postcard or envelope. The 
Commander, First Coast Guard District, 
will evaluate all communications 
received and determine a course of final 
action on this proposal. The proposed 
regulations may be changed in light of 
comments received. 


Drafting Information 
The drafters of this notice are Jose M. 


Arca Jr., project officer, and LT. John B. 
Gately, project attorney. 
Discussion of Proposed Regulation 

This drawbridge provides a vertical 
clearance of 9 feet at mean high water 
and 12 feet at mean low water. At the 
request of the harbormaster, local 
officials, and Congressman Studd's 
office, temporary regulations were 
implemented for approximately a 60 day 
period in October and November 1989 to 
evaluate proposed changes in the 
drawbridge regulations to reduce 
vehicular and marine traffic congestion. 
Statistics provided by the bridge owner 
and harbormaster show that the two 
lane bridge averages between 400 and 
900 cars per hour across the bridge 
between 8 a.m. and 10 p.m. during the 
boating season. Because of congestion in 
the lower harbor and a lack of moorings, 
the harbormaster has had to place an 
increasing number of moorings for 
sailboats on the north side of the bridge. 
Additionally, the primary hauling and 
launching facilities are also north of the 
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bridge. The current regulations do not 
permit an orderly flow of either 
vehicular or marine traffic, create safety 
problems for the mariners, and 
extensive delays te vehicles due to long 
or frequent openings. ‘The temporary 
regulations substantially improved the 
flow of both land and marine traffic and 
local officials request that the 
regulations be made permanent. 


Economic Assessment and Certification 
These proposed regulations are 


considered to be non-major under 
Executive Order 12291 on Federal 
Regulation, and nonsignificant under the 
Department of Transportation regulatory 
policies and procedures (44 FR 11034; 
February 26, 1979). 

The economic impact of this proposal 
is expected to be so minimal that a full 
regulatory evaluation is unnecessary. 
This determination is based on the fact 
that the proposed scheduled bridge 
openings will be less disruptive for both 
vehicular and marine traffic. Since the 
economic impact of this proposal is 
expected to be minimal, the Coast 
Guard certifies that it will not have a 
significant economic impact on a 
substantial number of small entities. 


Federalism Implication Assessment 


This action has been analyzed under 
the principles and criteria in Executive 


_ Order 12612, and it has been determined 


that this proposed regulation does not 
have sufficient federalism implications 
to warrant preparation of a federal 
assessment. 


List of Subjects in 33 CFR Part 117 
Bridges. 
Proposed Regulations 
In consideration of the foregoing, the 
Coast Guard proposes to amend part 117 


of title 33, Code of Federal Regulations 
as follows: 


PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 


1. The authority citation for part 117 
continues to read as follows: 


Authority: 33 U.S.C. 499; 49 CFR 1.46; 33 
CFR 1.05-1(g). 


2. Section 117.587 is revised to read as 
follows: 


§ 117.587 Apponagansett River. 


(a) The following requirements apply 
to all bridges across the Apponagansett 
River: 

(1) Public vessels of the United States, 
state and local vessels used for public 
safety and vessels in distress shall be 
passed as soon as possible. The opening 
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signal from these vessels is four or more 
short blasts of a whislte or horn or a 
radio request. 

(2) Mooring facilities shall be 
maintained at bridge piers or fenders for 
vessels to make fast while waiting for 
the draw to open. 

(3) The bridge owners shall provide 
and keep in good legible condition 
clearance gauges with figures not less 
than 10 inches high designed, installed 
and maintained in accordance with the 
provisions of § 118.160 of this chapter. 

(b) The draw of the Padanaram 
Highway (Gulf Road) drawbridge, mile 
1.0 at South Dartmouth, except as 
provided in paragraph (a)(1) of this 
section, shall open as follows: 

(1) From 1 May to 31 October from 5 
a.m. to 9 p.m., open on signal only on the 
hour and half hour. 

(2) At all other times, on signal if at 
least six hours notice is given. 

Dated: January 9, 1991. 

P.L. Collom, 


Captain, U.S. Coast Guard, Acting 
Comman¢eer, First Coast Guard District. 


[FR Doc. 91-1373 Filed 1-18-91; 8:45 am] 
BILLING CODE 4910-14-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


. 47 CFR Parts 13 and 80 
[PR Docket No. 90-480; DA 90-1868] 
Maritime Radio Service 


AGENCY: Federal Communications 
Commission. 

ACTION: Proposed rule; grant of two 
requests for an extension of time and 


denial of one extension of time request. 


sumMMARY: On October 25, 1990, the 
Commission released a Notice of 
Proposed Rule Making (55 FR 45816, 
October 31, 1990) proposing 
amendments to Parts 13 and 80 of the 
Commission's Rules to implement the 
Global Maritime Distress and Safety 
System (GMDSS) in accordance with 
international provisions, In response to 
requests for extension of time, the 


Commission extends the time for filing 
comments to June 7, 1991, and reply 
comments to July 6, 1991, to afford 
additional time to prepare meaningful 
comments. 

DATES: Comments must be received on 
or before June 7, 1991, and reply 
comments on or before July 6, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Kathryn S. Hosford, Special Services 
Division, Private Radio Bureau, Federal 
Communications Commission, 
Washington, DC 20554; or telephone 
(202) 632-7197. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Order, PR 
Docket No. 90-480, adopted December 
24, 1990, and released December 26, 
1991. The complete text of the Order is 
available for inspection and copying 
during normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street NW., Washington, DC. The full 
text also may be purchased from the 
Commission’s copy contractor: 
Downtown Copy Center, 1114 21 Street 
NW., Washington, DC 20036; telephone 
202-452-1422, 


Summary of Order 


1. On October 25, 1990, the 
Commission released a Notice of 
Proposed Rule Making (Notice)? 
proposing to implement the Global 
Maritime Distress and Safety System 
(GMDSS) in the Commission's Rules.? 
The due dates for comments and reply 
comments were January 7, 1991, and 
February 6, 1991, respectively. 
Subsequent to the release of the Notice, 
the U.S. Coast Guard (USCG) and the 
Radio Technical Commission for 


15 FCC Red 6212 (1990). 

2 The GMDSS will change international distress 
communications from Morse code and manual 
operation to automated, or semi-automated, 
communications using satellite and digital 
technologies. By incorporating advanced 
communications techniques and using ship-to-shore 
communications links, the GMDSS will significantly 
improve the safety of life and property at sea 
throughout the world. These changes will affect ship 
and coast station equipment and operations 
worldwide. Internationally, the GMDSS will be 
phased in from 1992 to 1999. 
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Maritime Services (RTCM) filed 
separate requests for an extension of 
time for filing comments and reply 
comments to June 7, 1991, and July 6, 
1991, respectively. American Mobile 
Satellite Corporation (AMSC) filed a 
letter supporting the extension of time 
requested by the USCG. Additionally, 
the Radio Electronics Officers Union in 
conjunction with the American Radio 
Association and on behalf of the AFL- 
CIO Maritime Committee (hereinafter, 
ROU) requested to extend the comment 
and reply comment dates to September 
9, 1991, and October 14, 1991, 
respectively. 

2. The Commission granted the 
requests of the USCG and RTCM for an 
extension of time to file comments and 
reply comments to June 7 and July 6, 
1991, respectively, and denied ROU’s 
request to extend the comment and 
reply comment period to September 9 
and October 14, 1991. After considering 
the requests for an extension of time 
and their supporting arguments, the 
Commission concluded that a 
reasonable delay to June 7 and July 6, 
1991, for comments and reply comments, 
respectively, is appropriate. It agreed 
that the amendments set forth in the 
Notice are significant and represent 
sweeping technical changes to the 
present distress and safety system for 
the maritime community. It determined, 
however, an extension of the comment 
and reply comment period to September 
9 and October 14, 1991, respectively, is 
excessive. 

3. The Commission indicated that the 
period for filing comments and reply 
comments in the above-captioned 
proceeding is extended to and includes 
June 7, 1991, and July 6, 1991, 
respectively. 

Federal Communications Commission. 
Ralph A. Haller, 

Chief, Private Radio Bureau. 

[FR Doc. 91-1427 Filed 1-18-91; 8:45 am] 
BILLING CODE 6712-01-M 
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Notices 


This section of the FEDERAL REGISTER 
contains documents other than mules or 
proposed rules that are applicable to the 
public. ‘Notices of hearings and 

i i committee meetings, agency 
decisions tulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 
Cooperative State Research Service 


National Agricultural Research and 
Extension Users Advisory Board; 
Meeting 


According to the Federal Advisory 
Committee Act of October 6, 1972 (Pub. 
L..92-463, 86 Stat. 770-776), the Office of 
Grants and Programs Systems, 
Cooperative State Research Service, 
announces the following meeting. 


Name: National Agricultural Research and 
Extension Users Advisory Board. 

Date: February 22-26, 1991. 

Time: 8.am.-5 p.m., February 22, 1991; 8 
a.m.-5 p.m., February 23, 1991; 8 a.m—5 p.m., 
February 24, 1991; 8 a.m—5 p.m., February 25, 
1991; 8 a.m.-5 p.m., February 26, 1991. 

Piace: Loew's L'Enfant Plaza Hotel, 480 
L’Enfant Plaza, Washington, DC. 

Type of Meeting: Open to the public. 
Persons may participate in the meeting as 
time and space permit. 

Comments: The public may file written 
comments before or after the meeting with 
the contact person below. 

Purpose: The Board will be preparing a 
report assessing the President's proposed FY 
1992 budget for agricultural science and 
education agencies. 

Contact person for agenda and more 
information: Marshall Tarkington, Executive 
Secretary, National Agricultural Research 
and Extension Users Advisory Board; room 
432-A, Administration Building, U.S. 
Department of Agriculture, Washington, DC 
20250-2200; telephone (202) 447-3684. 


Done in Washington, DC this 10th day of 
January 1991. 


John Patrick Jordan, 
Administrator. 


[FR Doc. 91-1349 Filed 1-18-91; 8:45 am| 
BILLING CODE 3410-22-M 


Forest Service 


Revised Draft Supplement to the Final 
Environmental impact Statement Early 
Winters Alpine Winter Sports Study, 
Okanogan National Forest, Okanogan 
County, WA 


AGENCY: Forest Service, USDA. 
ACTION: Notice of intent to prepare a 
revised draft supplement to the final 
environmental impact statement. 


SUMMARY: Notice is hereby given that 
the Forest Service, USDA, will prepare a 
revised draft supplement to the final 
environmental impact statement Early 
Winters Alpine Winter Sports Study 
(July 1984). The project area is located in 
Okanogan County, Washington on the 
Winthrop Ranger District of the 
Okanogan National Forest and 
encompasses portions of sections 1-3, 11 
and 12 of Township 35 North, Range 19 
East, and sections 25-28 and 33-36 of 
Township 36 North, Range 19 East, 
Willamette Meridian. Public Law 101- 
560 which affects the Early Winters 
project directs the Forest Service to 
consider a land exchange with Early 
Winters Resort Associates (EWRA). The 
National Forest System parcels that may 
be considered in the land exchange are 
located in the immediate vicinity of the 
project area. The private land offered in 
exchange for National Forest System 
land is located adjacent to the 
Okanogan National Forest and within 
the boundaries of the Wenatchee 
National Forest. Approximate locations 
are Township 32 North, Range 22 East, 
sections 11 and 14, Township 31 and 32 
North, Range 16 East, several sections. 
The purpose of the revised draft 
supplement is to provide new 
information relevant to the 
environmental concerns of the proposed 
action and their impacts. The revised 
draft supplement will be in compliance 
with the direction in the Wenatchee and 
Okanogan National Forest Land & 
Resource Management Plan, which 
provides the overall guidance for 
management of the area and the 
proposed projects for the next ten years. 
The agency invites written comments on 
the scope of this revision. In addition the 
agency gives notice of this analysis so 
that interested and affected people are 
aware of how they may participate and 
contribute to the final decision. 

DATES: Comments concerning the scope 
and implementation of this 
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supplemental proposal must be received 
by February 21, 1991. 

ADDRESSES: Submit written comments 
and suggestions concerning the scope of 
the analysis to Michael C. Johnson, 
Planning, Lands and Minerals Staff 
Officer, Okanogan National Forest, P.O. 
Box 950, Okanogan, WA 98840. 


FOR FURTHER INFORMATION CONTACT: 
Questions and comments about this EIS 
should be directed to Michael C. 
Johnson, Planning, Lands and Minerals 
Staff Officer, Okanogan National Forest, 
P.O. Box 950, Okanogan, WA 98840; 
phone (509) 422-2704. 

SUPPLEMENTARY INFORMATION: On July 

5, 1984, the Pacific Northwest Regional 

Forester signed the Record of Decision 

for the final EIS Early Winters Alpine 

Winter Sports Study. As a result of 

litigation on that decision and to 

disclose significant new information 
relating to the environmental review of 
the proposed study, the Forest Service 
gives notice of intent to issue a revised 
draft supplement to the final EIS. 

The revised draft supplement will 
address the following issues and 
analyze, if necessary, disclosure of the 
effects of the five alternatives presented 
in the 1984 final EIS. The new issues 
include: 

—Revised alternative site analysis to 
disclose in detail the consequences of 
expanding an existing ski area that 
would satisfy the needs of the Early 
Winters market, 

—Revised air quality analysis relating to 
potential impacts to the Pasayten 
Wilderness, 

—Additional wildlife analysis, on mule 
deer in particular, incorporating the 
results of the final Cooperative Deer 
Study between the Forest Service and 
the Washington Department of 
Wildlife, 

—The effect of a land exchange on the 
Wild and Scenic Rivers suitability 
recommendation for the Methow 
River, 

—tThe eligibility, potential classification, . 
and suitability recommendation for 
Early Winters Creek for inclusion in 
the National Wild and Scenic River 
system, 

—Methow Valley water quality and 
quantity, and the Class AA Methow 
River in particular, including a review 
of the results of the water quality/ 
quantity monitoring program, 
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—Land exchange, as described in Public 
Law 101-560, including the effects of 
the loss of the Early Winters 
Campground, the effects of the land 

- exchange on private land 
development density, and the 
necessary mitigation measures. 

—Anadromous fisheries impacts, 
including the effects on tribal fishing 
rights in the Methow River and 
throughout the mid and upper 
Columbia Rivers, 

—Proposed, threatened, and endangered 
species including the 
recommendations of the Interagency 
Scientific Committee Report on the 
Northern Spotted Owl, which 
recommends that a large portion of 
the area be placed in a Category 3 
Habitat Conservation Area (HCA) 
The purpose of this Notice of Intent is 

to begin the scoping process and to 

invite written comment on the scope of 
this revised draft supplement. In 
addition, the agency gives notice of this 
analysis so that interested and affected 
people are aware of how they may 
participate and contribute to the final 
decision. Interested parties may 
comment and participate in the 
development of the revised draft 
supplement at any time during the 
process. Comments made on the 
previous draft supplement, issued in 

February 1990, need not be resubmitted. 

Those comments will be incorporated 

into this analysis process. 

Public meetings will be held locally 
and in Seattle to solicit public comment. 
Such meetings will be advertised in 
local newspapers two weeks prior to 
their occurrence. 

The decisions to be made from the 
analysis disclosed in the revised draft 
supplement include: 

—Affirm or change the Pacific 
Northwest Regional Forester’s 
decision to permit 8200 skiers at one 
time to use 3900 acres of National 
Forest System land, 

—Approve, modify, or deny the transfer 
to EWRA of National Forest System 
land in exchange for private land, as 
described in Public Law 101-560, 

—If the land exchange is approved, 
determine the easements, covenants 
or deed restrictions necessary to 
satisfy National Forest System goals 
and objectives, 

—If the land exchange is approved, 
determine if the parcels adjacent to 
the Methow River, Segment 3, which 
has been recommneded for inclusion 
in the National Wild and Scenic River 
System as a Recreation river, can be 
exchanged without affecting the 
characteristics that make the segment 
eligible for inclusion in the system, 


—Determine if Early Winters Creek is 
eligible for inclusion in the Wild and 
Scenic River System, 

—If Early Winters Creek is eligible for 
inclusion in the Wild and Scenic River 
System, determine its potential 
classification and recommend its 
suitability for inclusion in the system, 

—If the land exchange is approved and 
Early Winters Creek is determined to 
be eligible for inclusion in the Wild 
and Scenic River System, determine if 
the affected parcels can be exchanged 
without affecting the characteristics 
that make it eligible for inclusion in 
the system. 

The Forest Service expects to file the 
revised draft supplement with the 
Environmental Protection Agency (EPA) 
in June, 1991. The EPA will publish a 
notice of availability in the Federal 
Register and make it available for public 
review. At that time, copies of the 
revised draft supplement will be 
distributed to interested and affected 
agencies, organizations, and members of 
the public for their review and comment. 
The comment period on the reviewed 
draft EIS will be 45 days from the date 
the EPA publishes the notice of 
availability in the Federal Register. 

The Forest Service believes it is 
important to give reviewers notice of 
several court rulings related to public 
participation in the environmental 
review process. First, reviewers of a 
draft EIS must structure their 
participation in the environmental 
review of the proposal so that it is 
meaningful and alerts an agency to the 
reviewer's position and contentions. 
Vermont Yankee Nuclear Power Corp. 
v. NRDC, 435 U.S. 519, 553 (1978). Also, 
environmental objections that could be 
raised at the draft EIS stage but that are 
not raised until after the completion of 
the final EIS may be waived or 
dismissed by the courts. City of Angoon 
v. Hodel, 803 f. 2d 1016, 1022 (9th Cir, 
1986) and Wisconsin Heritages, Inc, v. 
Harris, 490 F. Supp. 1334, 1338 (E.D. Wis. 
1980). Because of these court rulings, it 
is very important that those interested in 


_ this proposed action participate by the 


close of the comment period so that 
substantive comments and objections 
are made available to the Forest Service 
at a time when it can meaningfully 
consider them and respond to them in 
the final EIS. 

To assist the Forest Service in 
identifying and considering issues and 
concerns on the proposed action, 
comments on the revised draft 
supplemental EIS should be as specific 
as possible. It is also helpful if 
comments refer to specific pages or 
chapters of the draft statement. 
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Comments may also address the 
adequacy of the draft EIS or the merits 
of the alternatives formulated and 
discussed in the statement. (Reviewers 
may wish to refer to the Council on 
Environmental Quality Regulations for 
implementing the procedural provisions 
of the National Environmental Policy 
Act at 40 CFR 1503.3 in addressing these 
points.). 

The final EIS is scheduled to be 
completed by October, 1991. In the final 
EIS, the Forest Service is required to 
respond to comments and responses 
received during the comment period that 
pertain to the environmental 
consequences discussed in the draft 
supplement and applicable laws, 
regulations, and policies considered in 
making the decision regarding this 
supplement. The Chief of the Forest 
Service is the responsible official. As the 
responsible official, the Chief will 
document the decision and reasons for 
the decision in the Record of Decision. 
Public Law 101-560 provides that the 
decision made from the analysis 
disclosed in the final supplemental EIS 
is not subject to Forest Service appeal 
regulations. For a period not to exceed 
30 days, the Chief of the Forest Service 
may consider and act on requests to 
reconsider his decision documented in 
the Record of Decision. 


Dated: January 16, 1991. 
Jeff M. Sirmon, 
Deputy Chief for Programs and Legislation. 
[FR Doc. 91-1419 Filed 1-18-91; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF COMMERCE 
Bureau of the Census 

[Docket No. 901236-0336] 

Annual Survey of Communication 
Services 


AGENCY: Bureau of the Census, 
Commerce. 


ACTION: Notice of determination. 


SUMMARY: In accordance with title 13, 
United States Code, sections 131, 182, 
193, 224, and 225, I have determined that 
1989 and 1990 revenue and expense data 
for the communication service industries 
are needed to provide a sound statistical 
basis for the formation of policy by 
various governmental agencies and that 
these data also apply to a variety of 
public and business needs. The 
communication service industries 
include telephone services, radio and 
television broadcasting, cable television, 
and other communication services. 


BEST COPY AVAILABLE 
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Statistical data for the communication 
services industries, produced as a by- 
product of regulatory reporting, have 
been greatly reduced and in some 
instances completely abolished as a 
result of deregulation. Data from private 
sources are not adequate in meeting the 
Federal Government's needs. 

FOR FURTHER INFORMATION CONTACT: 
Thomas E. Zabelsky, Chief, Current 
Services Branch, on (301) 763-5528. 
SUPPLEMENTARY INFORMATION: The 
Census Bureau is authorized to take 
surveys necessary to furnish current 
data on subjects covered by the major 
censuses authorized by title 13, United 
States Code; and, in advance of taking 
such censuses, to provide preliminary 
statistics related to the main topic of the 
census as are necessary to the initiation, 
taking, or completion thereof. This 
survey will provide timely national 
statistical data for the communication 
services industries. These data will be 
valuable in designing census 
questionnaires and clarifying definitions 
and reporting instructions, identifying 
areas of dynamic change for future 
census coverage, and in providing 
updated information on structural 
changes in major companies to assure 
accurate and complete census coverage. 
The next economic censuses will be 
conducted for 1992 and will cover 
communication services for the first 
time. On a continuing basis, this survey 
will provide reliable measures of 
communication services activity for the 
period between the economic censuses. 
The data collected in this survey will be 
within the general scope and nature of 
those inquiries covered in the economic 
censuses. The Census Bureau will select 
a probability sample of service firms 
and organizations in the United States 
(with payroll size determining the 
probability of selection) to report in the 
1990 Annual Survey of Communication 
Services. The sample will provide, with 
measurable reliability, national level 
statistics on revenue and expenses for 
these industries. We will mail report 
forms to the firms covered by this 
survey and require their submission 
within 30 days after receipt. 

This survey has been submitted to the 
Office of Management and Budget in 
accordance with the Paperwork 
Reduction Act, Public Law 96-511, as 
amended, and was approved under 
OMB Control No. 0607-0706. We will 
provide copies of the forms upon written 
request to the Director, Bureau of the 
Census, Washington, DC 20233. 
CONCLUSION: Based upon the foregoing 
determination, I have directed that an 
annual survey be conducted for the 
purpose of collecting these data. 


Dated: January 14, 1991. 
Barbara Everitt Bryant, 
Director, Bureau of the Census. 
[FR Doc. 91-1395 Filed 1-18-91; 8:45 am] 


A meeting of the Transportation and 
Related Equipment Technical Advisory 
Committee will be held February 7, 1991, 
9:30 a.m., Herbert C. Hoover Building, 
room 1629, 14th Street and Constitution 
Avenue, NW., Washington, DC. The 
Committee advises the Office of 
Technology and Policy Analysis with 
respect to technical questions which 
affect the level of export controls 
applicable to transportation and related 
equipment or technology. 

Agenda; General Session 

1. Opening Remarks by the Chairman 
or Commerce Representative. 

2. Introduction of Members and 
Visitors. 

3. Presentation of Papers or Comments 
by the Public. 

4. Election of Chairman. 

5. Review of COCOM Core List 
Negotiations. 

6. Discussion of the Committee’s Plan 
for 1991. 


Executive Session 


7. Discussion of matters properly 
classified under Executive Order 12356, 
dealing with the U.S. and COCOM 
control programs and strategic criteria 
related thereto. 

The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent time permits, members of the 
public may present oral statements to 
the Committee. Written statements may 
be submitted at any time before or after 
the meeting: However, in order to 
facilitate distribution of public 
presentation materials to the Committee 
members, the Committee suggests that 
you forward your public presentation 
materials two weeks prior to the 
meeting to the below listed address: 

Ms. Ruth D. Fitts, U.S. Department of 

Commerce/BXA, Office of Technology 

& Policy Analysis, 14th & Constitution 

Avenue, NW.., room 4069A 

Washington, DC 20230. 

The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on December 28, 
1990, pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
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amended, that the series of meetings or 
portions of meetings of the Committee 
and of any Subcommittee thereof, 
dealing with the classified materials 
listed in 5 U.S.C. 552(c)(1) shall be 
exempt from the provisions relating to 
public meetings found in section 10 
(a)(1) and (a)(3), of the Federal Advisory 
Committee Act. The remaining series of 
meetings or portions thereof will be 
open to the public. 

A copy of the Notice of Determination 
to close meetings or portions of meetings 
of the Committee is available for public 
inspection and copying in the Central 
Reference and Records Inspection 
Facility, room 6628, U.S. Department of 
Commerce, Washington, DC. For further 
information or copies of the minutes call 
Ruth D. Fitts, 202-377-4959. 


Dated: January 15, 1991. 
Betty A. Ferrell, 


Director, Technical Advisory Committee Unit, 
Office of Technology and Policy Analyses. 
[FR Doc. 91-1370 Filed 1-18-91; 8:45 am] 
BILLING CODE 3510-DT-M 


Foreign-Trade Zones Board 
[Docket 2-91] 


Foreign-Trade Zone 153—San Diego, 
California; Application for Expansion 


An application has been submitted to 
the Foreign Trade Zones Board (the 
Board) by the City of San Diego, 
California, grantee of Foreign-Trade 
Zone 153, requesting authority to 
expand its zone in San Diego, within the 
San Diego Customs port of entry. The 
application was submitted pursuant to 
the provisions of the Foreign-Trade 
Zones Act, as amended (19 U.S.C. 81a- 
81u), and the regulations of the Board 
(15 CFR part 400). It was formally filed 
on January 10, 1991. 

FTZ 153 was approved on October 14, 
1988 (B.O. 394, 53 FR 41616, 10/24/88), 
and currently involves 5 industrial park 
sites totalling 1,016 acres within the 
City’s Otay Mesa Planning Area, 
adjacent to the U.S.-Mexico border. 

The City is now requesting authority 
to expand the zone to include two. 
additional industrial parks in the Otay 
Mesa area: Brown Field Business Park 
(160 acres), Otay Mesa Road and 
Britannia Boulevard (owner; California 
Structures and Ahmanson Commercial 
Development Company); and Otay 
International Center (389 acres), Harvest 
and Airway Roads, (owner; Westkin 
Properties, Ltd.). 

No manufacturing approvals are being 
sought at this time. Such requests would 
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be made to the Board on a case-by-case 

basis. 

In accordance with the Board's 
regulations, an examiners committee 
has been appointed to investigate the 
application and report to the Board. The 
committee consists of: Dennis Puccinelli 
(Chairman), Foreign-Trade Zones Staff, 
U.S. Department of Commerce, 
Washington, DC 20230; John McGowan, 
District Director, U.S. Customs Service, 
Pacific Region, 880 Front Street, room 5- 
S-9, San Diego, California 92188; and, 
Colonel Charles S. Thomas, District 
Engineer, U.S. Army Engineer District 
Los Angeles, P.O. Box 2711, Los Angeles, 
California 90053-2325. 

Comments concerning the proposed 
zone expansion are invited in writing 
from interested parties. They should be 
addressed to the Board’s Executive 
Secretary at the address below and 
postmarked on or before February 25, 
1991. 

A copy of the application is available 
for public inspection at each of the 
following locations: 

U.S. Department of Commerce, District 
Office, 6363 Greenwich Drive, San 
Diego, California 92122. 

Office of the Executive Secretary, 
Foreign-Trade Zones Board, U.S. 
Department of Commerce, room 4213, 
14th and Pennsylvania Avenue, NW., 
Washington, DC 20230. 

Dated: January 11, 1991. 

John T. Da ponte, Jr., 

Executive Secretary. 

[FR Doc. 91-1406 Filed 1-18-91; 8:45 am] 

BILLING CODE 3510-Ds-M 


INTERNATIONAL TRADE 
ADMINISTRATION 


[A-580-501] 


Preliminary Results of Antidumping 
Duty Administrative Reviews: Photo 
Albums and Filler Pages from the 
Republic of Korea 


AGENCY: International Trade 
Administration, Import Administration, 
Department of Commerce. 

ACTION: Notice. 


SUMMARY: In response to a request by 


SPM Corporation, the petitioner, and 
other interested parties, the Department 
of Commerce (the Department) is 
conducting administrative reviews of 
the antidumping duty order on photo 
albums and filler pages from the 
Republic of Korea (ROK). These reviews 
cover the periods December 1, 1986 
through November 30, 1987 (1986/1987), 
and December 1, 1987 through 
November 30, 1988 (1987/1988). We have 


preliminarily found dumping margins 
during these periods. 

EFFECTIVE DATE: January 22, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Mi-Yong Kim, Office of Countervailing 
Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, DC 20230; telephone: (202) 
377-0189. 

SUPPLEMENTARY INFORMATION: 

Case History 

On December 16, 1985, the 
Department published in the Federal 
Register (50 FR 51273) the antidumping 
duty order on photo albums and filler 
pages from ROK. On April 3 and 
November 8, 1989, the Department 
published the final results of its most 
recently completed administrative 
review which covered the period July 16, 
1985 through November 30, 1986, (54 FR 
13399) and (54 FR 46963). In December 
1987, an exporter, importer, and 
domestic producers requested that the 
Department conduct an administrative 
review for the period December 1, 1986 
through November 30, 1987, in 
accordance with 19 CFR 353.22(a). We 
published notices of initiation of this 
antidumping duty administrative review 
on January 27, 1988 (53 FR 2262) and 
September 20, 1989 (54-FR 38712). 

On December 30, 1988, SPM 
Corporation, the petitioner in this 
proceeding, requested that the 
Department conduct an administrative 
review for the period December 1, 1987 
through November 30, 1988. We 
published notices of initiation of this 
antidumping duty administrative review 
on January 31, 1989 (54 FR 4872), 
September 20, 1989 (54 FR 38712), and 
October 25, 1989 (54 FR 43438). 


Scope of the Review 
Imports covered by these reviews are 


photo albums and filler pages from ROK. 


During these review periods, such 
merchandise was classifiable under the 
Tariff Schedules of the United States 
(TSUS) items 256.60, 256.87, 256.90 or 
744.55. After January 1, 1989, the subject 
merchandise was also classifiable under 
Harmonized Tariff Schedule (HTS) 
numbers 3920, 3921, 3926.90, 4819.50, 
4820.50, 4820.90 or 4823.90. The TSUS 
and HTS item numbers are provided for 
convenience and Customs purposes. The 
written description remains dispositive. 
The 1986/1987 review covers 112 
manufacturers/exporters and seven 
third-country resellers of photo albums 
and filler pages from ROK. Seventy-two 
manufacturers/exporters and five third- 
country resellers did not respond to our 
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questionnaire; six firms are out of 
business; and twenty-five-firms could 
not be located. For the above firms, the 
Department assigned, as best 
information available, the rate for all 
firms published in the antidumping duty 
order (50 FR 51273, December 16, 1985). 
Five manufacturers/exporters reviewed 
in the first administrative review made 
no shipments of the merchandise 
covered by the order during the 1986/ 
1987 review period. These companies 
will continue to receive the rate 
assigned to them in the first 
administrative review. Four 
manufacturers/exporters and two third- 
country resellers not reviewed in the 
first administrative review made no 
shipments of the merchandise covered 
by the order during the 1986/1987 review 
period. Because there were no entries of 
the subject merchandise during the 
1986/1987 review period, these 
companies will receive no rate during 
this review period. 

The 1987/1988 review covers 115 
manufacturers/exporters and seven 
third-country resellers of photo albums 
and filler pages from ROK. Seventy-four 
manufacturers/exporters and five third- 
country resellers did not respond to our 
questionnnaire; six firms are out of 
business; and twenty-five firms could 
not be located. For the above firms, the 
Department assigned, as best 
information available, the rate for all 
firms published in the antidumping duty 
order. Ten manufacturers/exporters and 
two third-country resellers reviewed in 
the first and/or second administrative 
reviews made no shipments of the 
merchandise covered by the order 
during the 1987/1988 review period. 
These companies will continue to 
receive the rate assessed in prior 
administrative reviews. 


Preliminary Results of the Review 


As a result of our reviews, we 
preliminarily determine that the 
following margins exist for the following 
companies for the periods December 1, 
1986 through November 30, 1987, and 
December 1, 1987 through November 30, 
1988: 


Manufacturer/exporter/third-country Margin 
reseiter 


(percent) 


64.81 


PG COIN CO a crencsticisesssencegenestibign " 
ns 64.81 


Ahjun industrial Co., Ltd. 
Atico Korea Ltd 

1 
C&G Corp 
Chilsung Industrial Co., Ltd 
Chinsung industrial Co., Ltd 


64.81 
64.81 


64.81 
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Manufacturer/ 7 thi i 
‘exporter/third-country Margin 


64.81 
64.81 
64.81 
64.81 
64.81 
64.81 
64.81 
26.37 
64.81 
64.81 
64.61 
64.81 
64.81 
64.61 
64.81 
64.81 
64.81 
64.81 
64.81 
64.81 
64.81 
64.81 
64.81 
64.81 
64.81 


Manufacturer/ Tthi i 
‘exporter/third-country Margin 


The following companies were 
reviewed in the 1987/1988 review period 
only. We preliminarily determine that 
the following margins exist for these 
companies for the 1987/1988 review 
period: 

Korea Transportation. 
Western Assembly.....c.crssssssrssssossserseesseseoed 64.81 
Yonsei Shipping Co. Ltd...........-svsssssesvsesssenss 64.81 

Interested parties may request 
disclosure and/or an administrative 
protective order within 5 days of the 
date of publication of this notice and 
may request a hearing within 10 days of 
publication. Any hearing, if requested, 
will be held 44 days after the date of 
publication, or the first workday 
thereafter. Prehearing briefs and/or 
written comments from interested 
parties may be submitted not later than 
30 days after the date of publication. 
Rebuttal briefs and rebuttals to written 
comments, limited to issues raised in 
those comments, may be filed not later 
than 37 days after the date of 
publication. The Department will 
publish the final results of the 
administrative reviews, including the 
results of its analysis of any written or 
oral comments. 


1 No shipments during the review period. 
Reviewed but made no shipments in the first 
administrative review. Cash deposits for any 
shipments will be at the new shipper or all other 
rate, as appropriate. 
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‘The Department shall determine, and 
the Customs Service shall assess, 
antidumping duties on all appropriate 
entries. The Department will issue 
appraisement instructions directly to the 
Customs Service. - 

Further, as provided by section 
751(a)(1) of the Tariff Act, a cash deposit 
of estimated antidumping duties based 
on the above margins shall be required. 
For any shipments from the remaining 
known manufacturers, exporters, and 
third-country resellers of Korean photo 
albums and filler pages not covered by 
these reviews, the cash deposit will 
continue to be at the rate for each of 
those firms published in the final results 
of the first administrative review or the 
antidumping duty order if a review 
covering the firm has not been 
conducted. 

For any future entries of this 
merchandise from a new exporter, 
whose first shipments occurred after 
November 30, 1988 and who is unrelated 
to any reviewed firm or any previously 
reviewed firm, a cash deposit of 8.37 
percent shall be required. This rate, 
which is the highest rate for firms that 
provided an adequate verifiable 
response regarding shipments during the 
first administrative review period, was 
published in the final results of the first 
antidumping duty administrative review. 

These deposit requirements are 
effective for all shipments of Korean 
photo albums and filler pages entered or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results of these 
administrative reviews. 

Effective October 1987, liquidation 
was extended on all entries of photo 
albums and filler pages from Malaysia, 
Singapore, and Taiwan. Additionally, 
liquidation was extended on shipments 
from Hong Kong purported to originate 
in countries other than Hong Kong. 
Liquidation was extended because of 
allegations that Korean photo albums 
and filler pages were being 
“transshipped” through these countries. 
Since June 1987 Customs has been 
conducting fraud investigations to 
determine whether entries from these 
countries were in fact of Korean origin. 

For these preliminary results, we - 
intend to advise Customs: (1) that it 
should assess antidumping duties in the 
amount of 64.81 percent on any entries 
from these third countries where it has 
determined that the merchandise is of 
Korean origin for antidumping purposes, 
and (2) to cease the extension of — 
liquidation for antidumping purposes on 
third country shipments and liquidate 
these entries without regard to 
antidumping duties. This cessation of 
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extension does not apply to those 
companies entries were suspended 
pursuant to the final results of the first 
administrative review, or for companies 
that Customs has found to be 
transshipping. These instructions to 
Customs will become final at the time 
our final review results are published. 

These administrative reviews and 
notice are in accordance with section 
751(a)(1) of the Tariff Act (19 U.S.C. 
1675(a)(1)) and 353.53(a) of the 
Commerce Regulations (19 CFR 
353.53(a)(1988)). 


Dated: January 10, 1991. 
Marjorie A. Chorlins, 
Acting Assistant Secretary for Import 
Administration. 
[FR Doc. 91-1409 Filed 1-18-91; 8:45 am] 
BILLING CODE 3510-DS-M 


international Trade Administration 
{C-223-601] 


Certain Cut Flowers From Costa Rica; 
Final Results of Countervailing Duty 
Administrative Review 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 


ACTION: Notice of final results of 
countervailing duty administrative 
review. 


SUMMARY: On December 6, 1990, the 


Department of Commerce published the 
preliminary results of its administrative 
review of the agreement suspending the 
countervailing duty investigation on 
certain cut flowers from Costa Rica. We 
have now completed that review and 
have determined that the signatories 
have complied with the terms of the 
suspension agreement during the period 
January 1, 1989 through December 31, 
1989. 

EFFECTIVE DATE: January 22, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Millie Mack or Barbara Williams, Office 
of Agreements Compliance, 


International Trade Administration, U.S. 


Department of Commerce, Washington, 
DC; telephone: (202) 377-3793. 


SUPPLEMENTARY INFORMATION: 
Background 


On December 6, 1990, the Department 
of Commerce (“the Department”) 
published in the Federal Register (55 FR 
50343) the preliminary results of its 
administrative review of the agreement 
suspending the countervailing duty 
investigation regarding certain cut 
flowers from Costa Rica (52 FR 1356; 


January 13, 1987). We have now 
completed that administrative review in 
accordance with section 751 of the Tariff 
Act of 1930 (“the Tariff Act”). 


Scope of Review 


Imports covered by this review are 
shipments of Costa Rican miniature 
(spray) carnations, standard carnations 
and pompon chrysanthemums. This 
merchandise is currently classifiable 
under the Harmonized Tariff Schedule 
(“HTS”) items 0603.10.30 and 0603.10.70. 
The HTS item numbers are provided for 
convenience and Customs purposes. The 
written description remains dispositive. 

The review covers 35 producers and 
exporters of the subject merchandise. 
These 35 producers and exporters, along 
with the Government of Costa Rica 
(GOCR) and the Association of Costa 
Rican Flower Growers (ACOFLOR), are 
the signatories to the suspension 
agreement (see appendix A of this 
notice for a listing of the 35 signatory 
producers and exporters). 

The review covers the period January 
1, 1989 through December 31, 1989, and 
six programs: (1) Tax Credit Certificates; 
(2) Certificates for Increasing Exports 
(CIEX); (3) Income Tax Exemptions for 
Export Earnings; (4) Exporter Credit for 
Sales Tax and Consumption Tax on 
Certain Domestic Purchases; (5) 
Exporter Exemptions for Taxes and 
Duties on Imports; and (6) Accelerated 
Depreciation. 


Final Results of the Review 


We gave interested parties an 
opportunity to comment on the 
preliminary results. We received no 
comments. In addition, regarding the 
Exporter Exemptions for Taxes and 
Duties on Imports program/FODEA Law 
issue raised in our preliminary results, 
we did not receive information 
regarding the FODEA Law that would 
lead us to eliminate the Exemptions 
program from the suspension agreement. 

As a result of our review, we 
determine that the signatories have 
complied with the terms of the 
suspension agreement for the period 
January 1, 1989 through December 31, 
1989. 

The agreement can remain in force 
only as long as shipments from the 
signatories account for at least 85 
percent of imports of the subject cut 
flowers into the United States. Our 
information indicates that the 35 
signatory companies accounted for 
substantially all of the imports into the 
United States of this merchandise during 
the review period. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
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of the Tariff Act (19 U.S.C. 1675(a)(1)} 
and 19 CFR 355.22. 


Dated: January 14, 1991. 
Eric I. Garfinkel, 
Assistant Secretary for Import 
Administration. 
Appendix A—List of Signatory 
Producers and Exporters 


1. American Flower Corporation, S.A. 
2. Flores del Cerro 

3. Agroflor de Paraiso, S.A. 

4. Hermelink y Garces, S.A. 

5. Tico Flor, S.A. 

6. Cooexflo R.L. 

7. Compania Agricola Flex, S.A. 

8. Flor Bella, S.A. 

9. Exporflor de Cartago, S.A. 

10. Lianpa, S.A. 

11. Floricultura de Costa Rica, S.A. 
12. Vivero El Zamorano, S.A. 

13. Flores de Iztaru, S.A. 

14. Inversiones Costa Flor, S.A. 
15. Coopeflor 

16. Euroflores, S.A. 

17. Flores y Follajes del Tirol, S.A. 
18. Flores del Volcan CRP, S.A. 
19. Goreza, S.A. 

20. Llano Claro, S.A. 

21. Ornamentales Cargil, S.A. 

22. Floricultura La Colina, S.A. 

23. Flores Intercontinentales, S.A. 
24. Fincas Nabori, S.A. - 

25. Flores de Coris, S.A. 

26. Florex, S.A. 

27. C.R.B. Internacional, S.A. 

28. Flores del Caribe, S.A. 

29. Zurqui Flor de Costa Rica, S.A. 
30. Rio Tapezco Ltda. 

31. Jardin Botanico LDL de Costa Rica, S.A. 
32. Tropiflor de la Montana, S.A. 
33. Floricultura Santa Rosa, S.A. 
34. Corporacion Rica Flor, S.A. 

35. Intertec, S.A. 


[FR Doc. 91-1407 Filed 1-18-91; 8:45 am] 
BILLING CODE 3510-DS-M 


[C-122-504] 


Certain Red Raspberries from Canada; 
intent To Terminate Suspended 


- Investigation 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 


ACTION: Notice of intent to terminate 
suspended investigation. 


SUMMARY: The Department of 
Commerce is notifying the public of its 
intent to terminate the suspended 
countervailing duty investigation on 
certain red raspberries from Canada. 
Interested parties who object to this 
termination must submit their comments 
in writing no later than 30 days from the 
date of publication of this notice in the 
Federal Register. 


EFFECTIVE DATE: January 22, 1991. 





FOR FURTHER INFORMATION CONTACT: 
Kathy McNamara or Barbara Williams, 
Office of Agreements Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-3793. 


SUPPLEMENTARY INFORMATION: 
Background 

On January 9, 1986, the Department of 
Commerce (“the Department”) 
published an agreement suspending the 
countervailing duty investigation on 
certain red raspberries from Canada (51 
FR 1005). The Department has not 
received a request to conduct an 
administrative review of the agreement 
suspending the countervailing duty 
investigation on certain red raspberries 
from Canada for four consecutive 
annual anniversary months. This is the 
fifth anniversary month. 

The Department may terminate a 
suspended investigation if for four 
consecutive annual anniversary months 
no interested party has requested an 
administrative review. 
required by 19 CFR 355.25{d){4}{i) {1980), 
the Department is notifying the public of 
its intent to terminate this suspended 
investigation. 


Opportunity To Object 

Not later than 30 days from the date of 
publication of this notice in the Federal 
Register, interested parties, as defined in 
§ 355.2(i) of the Department's 
regulations, may object to the 
Department's intent to terminate this 
suspended investigation. Seven copies 
of any such objections should be 
submitted to the Assistant Secretary for 
Import Administration, International 
Trade Administration, room B-099, U.S. 
Department of Commerce, Washington, 
DC 20230. 

If interested parties do not request an 
administrative review by January 31, 
1991, or object to the Department's 
intent to terminate within 30 days from 
the date of publication of this notice, we 
shall conclude that the suspended 
investigation is no longer of interest to 
interested parties and shall 
with the termination. 

This notice is in accordance with 
§ 355.25{d) of the Department's 
regulations. 

Dated: January 15, 1991. 


Joseph A. Spetrini, 

Deputy Assistant Secretary for Compliance. 
[FR Doc. 91-1408 Filed 1-18-91; 8:45 am] 
BILLING CODE 3510-05-M 


announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) program to operate an MBDC 
for approximately a 3 year period, 
subject to the availability of funds. The 
cost of performance for the first 12 
months is estimated at $322,500 in 
Federal funds and a minimum of $56,912 
in non-Federal contributions for the 
budget period May 1, 1991 to April 30, 
1992. Cost-sharing contributions may be 
in the form of cash contributions, client 
fees for services, in-kind contributions, 
or combinations thereof. The MBDC will 
operate in the Philadelphia, 
Pennsylvania geographic service area. 

The funding instrument for the MBDC 
will be a cooperative agreement. 
Competition is cpen to individuals, non- 
profit and for-profit organizations, state 
and local governments, American Indian 
tribes and educational institutions. 

The MBDC program is designed to 
provide business development services 
to the minority business community for 
the establishment and operation of 
viable minority businesses. To this end, 
MBD& funds organizations that can 
coordinate and broker public and 
private resources on behalf of minority 
individuals and firms; offer a full range 
of management and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority business. 

Applications will be evaluated on the 
following criteria: The experi and 
capabilities of the firm and its staff in 
addressing the needs of the business 
community in general and, specifically, 
the special needs of minority businesses, 
individuals and organizations (50 
points); the resources available to the 
firm in providing business development 
services {10 points); the firm's approach 
(techniques and methodology) to 
performing the work requirements 
included in the application {20 points); 
and the firm's estimated cost for 
providing such assistance {20 points). 
An application must receive at least 70% 
of the points assinged to any one 
evaluation criteria category to be 
considered programmatically acceptable 
and responsive. 

MBDCs shall be required to contribute 
at least 15% of the total project cost 
through non-Federal contributions. 
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Client fees for billable management and 
technical assistance {M&TA) rendered 
must be changed by MBDCs. Based on a 
standard rate of $50 per hour, MBDCs 
will charge client fees at 20% of the total 
cost for firms with gross sales of 
$500,000 or less and 35% of the total cost 
for firms with gross sales of over 

$500, 

The MBDC may continue to operate, 
after the initial competitive year, for up 
to 2 additional budget periods. Periodic 
reviews culminating in year-to-date 
quantitative and qualitative evaluations 
will be conducted to determine if 
funding for the project should continue. 
Continued funding will be at the 
discretion of MBDA based on such 
factors as an MBDC’s satisfactory 
performance, the availability of funds 
and Agency priorities. 

CLOSING DATE: The closing date for 
applications is February 18, 1991. 
Applications must be postmarked on or 
before February 18, 1991. 

ADDRESSES: Washington Regional 
Office, Minority Business Dev. 

Agency, U.S. Department of Commerce, 
room 6723, Washington, DC 20230, (202) 
377-8275. 

FOR FURTHER INFORMATION CONTACT: 
Georgina Sanchez, Regional Director, 
Washington Regional Office. 
SUPPLEMENTARY INFORMATION: 
Anticipated processing time of this 
award is 120 days. Executive Order 
12372, “Intergovernmental Review of 
Federal Programs,” is not applicable to 
this program. Questions concerning the 
preceding information, copies of 
application kits and applicable 
regulations can be obtained at the above 
address. 

11.800 Minority Business Development 
(Catalog of Federal Domestic Assistance) 


Dated: January 15, 1991. 
Carlene G. Harrell, 
Acting Regional Director, Regional Office. 
[FR Doc. 91-1354 Filed 1-18-91, 8:45 am] 
BILLING CODE 3510-21-m 


National Oceanic and Atmospheric 
Administration 


Mid-Atlantic Fishery Management 
Council; Statement of Organization, 
Practices and Procedures 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 

Pursuant to section 302(f){6) of the 
Magnuson Fishery Conservation and 
Management Act (Magnuson Act), 16 
U.S.C. 1801 et seg., each Regional 
Fishery Management Council (Council) 
is responsible for carrying out its 
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functions under the Magnuson Act, in 
accordance with such uniform standards 
as are prescribed by the Secretary of 
Commerce (Secretary). Further, each 
Council must make available to the 
public a statement of its organization, 
practices and procedures (SOPP). 

On January 17, 1989, NOAA published 
in the Federal Register (54 FR 1700) a 
final rule that revised the regulations (50 
CFR parts 600, 601, 604, and 605) and 
guidelines concerning the operation of 
the Councils under the Magnuson Act. 
The final rule, effective February 16, 
1989, implemented parts of title 1 of 
Public Law 99-659, amending the 
Magnuson Act, and among other things, 
clarified instructions of the Secretary on 
other statutory requirements affecting 
the Councils. 

In accordance with the above- 
mentioned final rule, the Mid-Atlantic 
Fishery Management Council (Mid- 
Atlantic Council) has prepared its 
revised SOPP originally published June 
15, 1977. Interested parties may obtain a 
copy of the Mid-Atlantic Council’s 
revised SOPP by contacting John C. 
Bryson, Executive Director, Mid-Atlantic 
Fishery Management Council, room 2115 
Federal Building, 300 South New Street, 
Dover, DE 19901; telephone (302) 674- 
2331. 4 


Dated: January 15, 1991. 
David S. Crestin, 
Acting Director, Office of Fisheries, 
Conservation and Management. 
[FR Doc. 91-1379 Filed 1-18-91; 8:45 am] 
BILLING CODE 3510-22-M 


Technology Administration 


Request for Nominations for National 
Medal of Technology; Submission 
Deadline 


AGENCY: Technology Administration, 
Commerce. 
ACTION: Submission of nominations. 


SUMMARY: A notice announcing requests 
for nominations of individuals and/or 
companies for the National Medal of 
Technology was published in the 
Federal Register of December 31, 1990 
(55 FR 53585). A submission deadline 
date of February 15, 1991 has now been 
determined and hereby modifies the 
December 31, 1990 notice. 
SUPPLEMENTARY INFORMATION: Because 
of the increasingly critical importance of 
technological innovation to U.S. 
competitiveness, efforts are underway to 
provide the maximum time to expand 
awareness and participation in this 
activity. The purpose of extending the 
deadline to February 15, 1991 is to 
expand public notice and involvement in 


the process of obtaining the most 
representative set of nominations for the 
National Medal of Technology. 


DATES: The deadline for submission of 
nominations is February’15, 1991. 

FOR FURTHER INFORMATION OR 
NOMINATION PACKAGES CONTACT: 

Dr. Paul Braden, Manager, National 
Medal of Technology Nomination 
Evaluation Committee, (202) 377-5572. 


Dated: January 14, 1991. 
Deborah L. Wince-Smith, 
Assistant Secretary for Technology Policy. 
[FR Doc. 91-1369 Filed 1-18-91; 8:45 am] 
BILLING CODE 3501-18-M 


DEPARTMENT OF DEFENSE 


Department of the Navy 


CNO Executive Panel Advisory 
Committee; Closed Meeting 


On Thursday, December 13, 1990, a 
notice of a closed meeting of the Chief of 
Naval Operations (CNO) Executive 
Panel Technology Shallow Water 
Antisubmarine Warfare Task Force was 
published at 55 FR 51313. That meeting 
was originally scheduled to be held on 
January 10-11, 1991. That meeting date 
has been changed. 

The Chief of Naval Operations (CNO) 
Executive Panel Shallow Water 
Antisubmarine Warfare Task Force will 
now meet February 1-2, 1991 from 9 a.m. 
to 5 p.m., at 4401 Ford Avenue, 
Alexandria, Virginia. This session will 
be closed to the public. 

For further information concerning 
this meeting, contact: Judith A. Holden, 
Executive Secretary to the Executive 
Panel, 4401 Ford Avenue, room 601, 
Alexandria, Virginia 22302-0268; Phone 
(703) 756-1205. 

Dated: January 1991. 

Wayne T. Baucino, 

LT, JAGC, USNR, Alternate Federal Register 
Liaison Officer. 

[FR Doc. 91-1453 Filed 1-16-91; 3:48 pm] 
BILLING CODE 3810-AE-M 


Kaho’ olawe Island Conveyance 
Commission; Notice of Meeting 


Notice is hereby given that a meeting 
of the Kaho’ olawe Island Conveyance 
Commission will be held on Friday, 
January 18, 1991, from 1 p.m. to 5 p.m., in 
the Maui County Planning Department 
Hearing Room, First Floor, 250 South 
High Street, Wailuku, Maui. This 
meeting will be open to the public, 
however public testimony will not be 
heard at this meeting. 


2165 


The Commission will receive briefings 
on the history, stewardship, and current 
activities related to Kaho’ olawe by 
representatives from the United States 
Navy, Protect Kaho’ olawe Ohana, and 
the State Department of Land and 
Natural Resources. 

Beginning on February 1991, the 
Commission will hold a series of public 
meetings on all islands which will give 
the public opportunities to testify. 

The Chairman of the Commission is 

Hannibal M. Tavares, former Mayor of 
Maui County. The Vice-Chairman is Dr. 
Noa Emmett Aluli, representative of the 
Protect Kaho’ olawe Ohana. Other 
members of the Commission include A. 
Frenchy DeSoto, Trustee of the Office of 
Hawaiian Affairs; James A. Kelly, EAP 
Associates, Inc., and H. Howard 
Stephenson, Chairman and Chief 
Executive Officer of Bancorp Hawaii, 
Inc. 
FOR FURTHER INFORMATION CONTACT: 
Norma Wong, Office of State Planning, 
State Capitol, room 406, Honolulu, 
Hawaii 96813, Telephone (808) 548-3202. 

Dated: 11 January 1991. 

Wayne T. Baucino, 

LT, JAGC, USNR, Alternate Federal Register, 
Liaison Officer. 

[FR Doc. 91-1454 Filed 1-16-91; 3:48 pm] 
BILLING CODE 3810-AE-M 


DEPARTMENT OF EDUCATION 


Regional Public Hearings on the Adult 
Education Delivery System 


AGENCY: Department of Education. 


ACTION: Notice of public meetings and 
request for public participation and 
written testimony. 


suMMARY: The Office of Vocational and 
Adult Education is sponsoring four 
public hearings. The purposes of the 
hearings are to solicit information 


(a) Concerns on how the delivery of 
adult education and literacy services in 
the community can be strengthened; 

(b) Exemplary practices and 
successful elements of adult education 
programs, including recruitment, 
retention, assessment, curricula, data 
collection, teacher training, and program 
design; and 

(c) How adult education and literacy 
services are being coordinated and 
integrated with other federally-funded 
programs for educationally and 
economically disadvantaged adults. 

Administrators, teachers, and 
students involved with all types of adult 
education and literacy programs as well 
as persons from the public and private 
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sectors, including business, organized 
labor, community organizations, ethnic 
associations or interest groups, social 
services and human services agencies, 
job training and job placement agancies, 
correctional facilities, housing 
authorities, civic organizations, and 
public officials are invited to give 
testimony at the public hearings. 

The hearings will be conducted by 
Betsy Brand, Assistant Secretary for the 
Office of Vocational and Adult 
Educatian, and officials from the 
Departments of Labor and Health and 
Human Services. 

Information gathered at the hearings 
will assist the Office of Vocational and 
Adult Education in preparing an agenda 
for the Conference on Coordination in 
the Spring of 1991; the Division of Adult 
Education and Literacy in planning for 
the 1991 Conference of State Directors of 
Adult Education and the reauthorization 
of the Adult Education Act in 1992-93; 
and the Domestic Policy Council Task 
Force on Literacy in preparing 
recommendations for improved 
coordination among Federal basic skills 
programs. 

MEETING INFORMATION: The public 
hearings will be held from 9 a.m. to 1 
p.m. on: 


January 29, 1991 


Seattle Central 
Broadway, room BE-1110, Main 
Building, Seattle, WA. 


Febraary &, 1891 


Boatmen’s Plaza, 800 Market Street, St. 
Louis, MO. 


February 12, 1991 

The Citadel, The Military College of 
South Carolina, Mark Clark Hail, 
Charleston, SC. 


February 20, 1991 


Mutual Benefit Life Insurance Company, 
520 Broad Street, Pelican Room, 
Newark, NJ. 

ORAL TESTIMONY: Advance registration 

is requested for individuals who wish to 

testify orally. Requests to testify must be 
received by the Department of 

Education (Department) contact person 

no later than three days prior to the 

hearing date. Guidelines for testifiers 
are available from the Department's 
contact persen. 

WRITTEN TESTIMONY: Individuals or 

organizations that wish to present their 

views, but are unable to attend the 
hearing, are invited to submit written 
testimony that will be made part of the 

Official record. This testimony may be 

submitted at hearing locations or sent to 

the Department's contact person. 
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Testimony should be typed and double- 
spaced and can be of any length. 

FOR FURTHER INFORMATION CONTACT: 
Persons desiring to testify or participate 
or seeking additional information should 
contact Phyllis Dorsey, Hearing 
Coordinator, Division of Adult 
Education and Literacy, Office of 
Vocational and Adult Education, U.S. 
Department of Education [Mary E. 
Switzer Building, room 4424), 400 
Maryland Avenue, SW., Washington, 
DC 20202-7240. Telephone: (202) 732- 
2411; deaf and hearing impaired persons 
may call (202) 732-2235 for TDD 
services. 


Dated: January 15, 1991. 
Betsy Brand, 
Assistant Secretary, Office of Vocational and 
Adult Education. 
[FR Doc. 91-1347 Filed 1-16-91; 6:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 


Compliance with the National 
Environmental Policy Act: Record of 
Decision for Remedial Action at the 
Former Union Carbide Corporation 
Uranium Mill Sites, Rifle, Garfield 
County, CO 


AGENCY: U.S. Department of Energy. 
ACTION: Record of decision. 


SUMMARY: Pursuant to the Council on 
Environmental Quality (CEQ) 
regulations (40 CFR parts 1500-1508), 
which implement the procedural 
provisions of the National 
Environmental Policy Act (NEPA), and 
the U.S. Department of pene ~— 
guidelines for compliance with 

NEPA (52 FR 47662, December = 1987), 
the DOE Office of Environmental 
Restoration and Waste Management is 
issuing a Record of Decision (ROD) on 
remedial actions at the former Union 
Carbide Corporation uranium mill sites 
at Rifle, Garfield County, Colorado. DOE 
has decided to perform remedial actions 
and to relocate the uranium mill tailings 
by truck transport from the former 
uranium mill sites for long-term control 
at a disposal site at Estes Gulch, in 
Garfield County northwest of Rifle. The 
Final Environmental Impact Statement 
(FEIS), entitled ‘Remedial Actions at the 
Former Union Carbide Corporation Mill 
Sites, Rifle, Garfield County, Colorado” 
(DOE/EIS 0132-F), was issued on March 
23, 1990. 

PUBLIC AVAILABILITY: To receive a copy 
of the FEIS or ROD, please contact: 
Mark L. Matthews, Project Manager, 
Uranium Mili Tailings Remedial Action 
Project Office, 5301 Central Avenue, 
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NE., Suite 1720, Albuquerque, New 
Mexico 87108, (505) 845-4628. 

For further information on the NEPA 
process, contact: C. M. Borgstrom, 
Director, Office of NEPA Oversight, U.S. 
Department of Energy, 1000 
Independence Avenue, SW.., 
Washington, DC 20585, (202) 586-4600. 


Background 


On November 8, 1978, the Uranium 
Mill Tailings Radiation Control Act 
(UMTRCA) of 1978 (Pub. L. 95-604, as 
amended) was enacted to address a 
Congressional finding that uranium mill 
tailings and other radiologically 
contaminated materials {hereinafter 
referred to as residual radioactive 
material, or RRM) may pose a health 
hazard to the public. Inactive uranium 
rill sites and properties that are in the 
vicinity of these mill sites (hereinafter 
referred to as vicinity properties) are 
contaminated with tailings. On 
November 8, 1979, DOE designated 24 
inactive uranium milling sites (the 
designated processing sites), including 
the two former Union Carbide 
Corporation uranium mill sites (the 
“Rifle sites” or the “Old and New Rifle 
sites”) in Rifle, Colorado, for remedial 
action under the UMTRCA {44 FR 74891, 
December 18, 1979). 

Effective October 19, 1981, and 
pursuant to the UMTRCA, DOE and the 
State of Colorado entered into a 
cooperative agreement to perform 
remedial action at the Rifle sites. Under 
this cooperative agreement, the State of 
Colorado and the U.S. Nuclear 
Regulatory Commission (NRC) must 
concur with the remedial action plan 
developed by DOE. Consistent with the 
UMTRCA, the cooperative agreement 
provides for DOE to pay 90 percent and 
the State of Colorado to pay 10 percent 
of the actual costs of remedial action, 
including RRM transport and site 
acquisition. 

The UMTRCA also requires the U.S. 
Environmental Protection Agency (EPA) 
to promulgate standards of general 
application to protect the — health, 
safety, and environment from 
radiological and nonradiological 
hazards associated with the RRM 
located at the designated processing 
sites. The standards established by EPA 
must provide protection that is 
consistent, to the maximum extent 


Recovery Act of 1976, 42 U.S.C. 6901 et 
seq. The UMTRCA requires DOE to 
conduct remedial action at the 
designated processing sites in 
compliance with these standards. 
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On January 5, 1983, EPA published 
final standards at 40 CFR part 192 for 
the control (subpart A) and cleanup 
(subpart B) of RRM. EPA has also issued 
guidance for implementatian of these 
standards {subpart C). However, on 
September 3, 1985, the Tenth Circuit 
Court of Appeals set aside the 
groundwater provisions of the 
regulations at 40 CFR 192.20{a) (2) and 
(3), and remanded those standards to 
EPA. See American Mining Congress v. 
Thomas, 722 F.2d 617, 640 {16th C. 1985). 

EPA has proposed new groundwater 
protection standards to replace those 
remanded [52 FR 36,000 (1987) {to be 
codified at 40 CFR part 192) {proposed 
September 24, 1987}. These groundwater 
protection standards, however, have not 
been issued in final fom. Nevertheless, 
the UMTRCA requires any remedial 
actions taken by DOE to comply with 
the EPA proposed groundwater 
peers standards until they become 

nal. 

DOE has determined that the selected 
remedial action at the Estes Gulch 
disposal site would comply with the 
requirements of subpart A and C of the 
proposed EPA groundwater protection 
standards. Planning activities supporting 
compliance with groundwater 
restoration pursuant to subpart B of the 
proposed groundwater protection 
standards are expected to begin in 
1991. 

NRC has issued regulations for 
general licensing for all disposal sites, 
such as Estes Guich {Final rule, 55 FR 
45591 (1990) (10 CFR part 40) (October 
30, 1996). For NRC to grant a license for 
the disposal site, NRC must concur with 
DOE's determination that the disposal 
site has been properly reclaimed and 
with DOE’s long-term surveillance plan. 
Section 5.21 of the Rifle FETS contains a 
brief summary of the long-term 
surveillance plans for the Rifle sites fer 
licensing. 

Project Description 

The Rifle sites consist of the separate 
Old and New Rifle sites, which together 
cover 164 acres of private land west of 
the center of Rifle, Colorado, on the 
north bank of the Colorado River. The 
tailings piles at both sites have been 
partially stabilized, vegetated and 
irrigated to promote a native vegetation 
cover. (Tailings consist of the chemicals 
used in the milling process and the 
finely ground sands and clays from the 


1 DOE is planning to decouple surface 
remediation and groundwater restoration. 
Consequently, the need for and extent of 
groundwater restoration will be evaluated 
separately. This approach hes been recognized by 
EPA in its proposed groundwater protection 
standards. 


processed ore.) Some erosion has 
occurred at the New Rifle tailings pile. 

The Old Rifle site is approximately 0.3 
mile from the center of Rifle. The site 
consists of a 13-acre tailings pile and a 
building and foundations of other mill 
facilities. Adjacent to the processing site 
is a 53-acre area contaminated with 
windblown tailings. 

The New Rifle site includes a 33-acre 
tailings pile and a 109-acre mili area that 
includes mill facilities, various water 
retention ponds, and two ore-sterage 
areas. Adjacent to the processing site is 
a 63-acre area that has been 
contaminated with windblown tailings. 
The miil structures were demolished and 


were as many as 102 potential vicinity 
properties {residences, businesses, or 
open lands, potentially contaminated by 
the use of tailings for building or fill 
materials) in the Rifle area; however, 
only 85 properties were found to require 
remedial action. Of these 85, 60 have 
already been remediated and the 
remaining 25 will be remediated by 
September 1991. All RRM from these 
vicinity properties will be placed in the 
disposal cell at the Estes Guich disposal 
site. 

NEPA review of the impacts of 
remedial action at the vicinity properties 
was completed in 1985 and, therefore, 
these impacts were not considered in 
the FEIS. However, the impacts of 
remedial action at the vicinity properties 
are considered in connection with the 
remedial action at the Rifle sites to 
obtain the total impacts of remedial 
action. 

When the State of Colorado acquired 
the Rifle sites in July 1988, the mill 
structures were unsafe. In addition, 
vanadium-contaminated materials, 
asbestos, oils, gasses, solvents, 
chemicals, and cleaners, often in 
unmarked containers or in unsecured 
areas, were present on the New Rifle 
site. The Rifle sites were neither 
guarded nor considered physically 
secured. The conditions at the Rifle sites 
presented a constant hazard to the 
groundskeeping crew, as well as to 
anyone who might easily gain 
unauthorized access. 

Because of the potentially unsafe 
conditions, DOE approved the 
performance of interim actions in July 
1988. (Interim actions began in August 
1988 and were completed in August 
1989.) Interim actions included i 
asbestos and other chemicals and 
materials, demolishing unstable and 
unsafe mill structures, and improving 


site security. Vanadium-contaminated 
materials 


and 
licensed disposal facility. No uranium 
mil] tailings piles were disturbed as a 
result of this activity. 


Decisi 


DOE has selected Alternative 3 in the 
FEISS, relocation of the RRM and other 
contaminated materials at the New and 
Old Rifle sites to a permanent disposal 
site at Estes Gulch as the preferred 
alternative. 

The Estes Gulch disp»sal site is 
approximately six miles north of the 
City of Rifle. The site lies between the 
Grand Hogback to the northeast and 
State Highway (SH) 13 to the south and 
west. The terrain slopes genily 
to the north-northwest, toward the 
Grand Hogback; it is sparsely vegetated 
with grasses and shrubs; and there are 
no major perennial surface drainages 
nor aly near-surface groundwater at the 
site. 

The Estes Gulch disposal site and 
most of the land surrounding the site is 
federal land administered by the Burean 
of Land Management (BLM); however, 
there is some private land south of the 
site along SH 13. The disposal site is 
used primarily for low-density grazing, 
but there are two existing oil and gas 
leases at the site. 

BLM has published a notice of 
proposed withdrawal (51 FR 37496, 
October 22, 1986) for the Estes Gulch 
disposal site. This notice indicates that 
BLM proposes to withdraw an area of 
about 240 acres in Township 5 South 
(T5S) Range 93 West (R93'/W), Section 


disposal site of approximately $1 acres 
permanently to DOE. The remaining 
lands are for temporary use in 
stockpiling of materials, equipment 
storage, water retention basins, and 
other construction-related activities. 
This transfer of jurisdiction over the 
final disposal site will not take place, 
however, until BLM has completed aii 
administrative, procedural and legal 
requirements. in addition, DOE must 
consult with the Governor of Colorado. 
In response to the State of Colorado 
and public comments received on the 
draft EIS and to comply with State of 
Colorado Public Highway Access Permit 
requirements, DOE has determined that 
mitigation measures are necessary to 
reduce the potential for transportation- 
related impacts associated with the 
numerous and heavily ladened trucks 
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that will be transporting RRM on the 
public highway. Therefore, DOE will 
construct improvements to SH 13 to 
mitigate transportation impacts and 
construct an access road from SH 13 to 
the disposal site. The mitigation 
measures include the construction of a 
paved, 12-foot-wide, 7,500-foot-long 
climbing lane on the east side of SH 13 
between SH 325 and the disposal site 
turnoff, an 800-foot-long, 12-foot-wide 
gravel truck turnout, and an intersection 
facility to the Estes Gulch disposal site. 
Under the terms of the DOE-State 
Cooperative Agreement, the State of 
Colorado has agreed to pay for the full 
costs of construction as part of the 
State's 10 percent share of total 
remedial action costs. The reasons for 
these mitigation measures are discussed 
below. 

In their comments on the EIS, the 
Colorado Department of Highways 
(CDOH) indicated that the high haul 
truck volume could cause a traffic 
hazard on SH 13 between the junction of 
SH 325 and the disposal site turnoff 
because of the narrow and curving, 
steep grades and poor passing sight 
distances. For this reason, CDOH 
indicated that it would require the 
construction of a third lane, or truck 
passing lane, and an intersection facility 
to the Estes Gulch disposal site as part 
of the necessary Colorado State 
Highway Access Permit requirements. 
The Colorado Access Code requires 
CDOH approval of a highway access 
permit to ensure protection of the public 
health, safety, and welfare; to maintain 
smooth traffic flow; to maintain the 
highway right-of-way drainage; and to 
protect the functional level of public 
highways. The Colorado Access Code 
emphasizes that new highway access 
points, such as the access between SH 
13 and the Estes Gulch disposal site, 
must not compromise the safety and ~ 
efficiency of the public highway. 
Likewise, State of Colorado law 
prohibits the impeding or blocking of 
normal and reasonable forward traffic 
flow. The law provides that slower 
traffic, the haul trucks in this case, must 
pull over and use any posted special 
uphill traffic lanes or roadside turnouts 
to allow other vehicles to pass or 
maintain normal traffic flow. 

The FEIS indicates that projected SH 
13 use will increase by 52 to 68 percent 
as a result of truck haul trips. Posted 
speed limits are 50 to 55 mph for these 
areas and it is highly probable that, 
without construction and use of these 
transportation-specific mitigation 
measures, the numerous and heavily 
ladened haul trucks would impede the 
flow of traffic, cause or substantively 


increase congestion, and increase 
accident potentials. The construction 
features will reduce the potential for 
accidents, reduce congestion, prevent 
the impeding of private and commercial 
traffic flow by removing the truck traffic 
from the main traffic lanes to the 
dedicated climbing lane and the 
disposal site turnoff, and comply with 
the requirements of the CDOH access 
permit and State law. 

Site preparation at the Rifle sites will 
include removing RRM from the access 
roads and access control areas, fencing 
the site, and installing temporary 
construction facilities. After disposal 
site preparation, the RRM will be 
trucked to the Estes Gulch disposal site; 
placed in the 20-foot deep disposal cell; 
and covered with the earthen radon and 
frost protection layers, drain and filter 
layers, and a rock erosion protection 
layer. After the RRM are covered, the 
toe ditch and erosion protection features 
will be constructed, and the final site 
grading and restoration will take place. 
The maximum height will be flush with 
the adjacent terrain and at the top will 
slop at 7.1 percent. The slope at the toe 
of the disposal cell will be a maximum 
of 20 percent. The road from SH 13 to 
the Estes Gulch disposal site will be 
maintained as permanent access for 
surveillance and maintenance 
inspections. 

After removal of the RRM, the 
disturbed areas at both Rifle sites, 
including the disturbed wetlands areas, 
will be backfilled with clean soils, 
contoured for surface drainage, and 
revegetated. During the groundwater 
restoration phase of the Uranium Mill 
Tailings Remedial Action (UMTRA) 
Project, DOE will evaluate groundwater 
restoration requirements and perform 
such groundwater restoration as is 
necessary to ensure compliance with the 
final EPA groundwater protection 
standards. The State of Colorado will 
retain title to the Rifle sites and may 
dispose of them in accordance with 
section 104 of the UMTRCA. 


Description of Alternatives 


In addition to the preferred 
alternative, the following alternatives 
were considered in detail by DOE in 
reaching its decision to relocate the 
RRM by truck and to dispose of, 
stabilize and control these materials at 
the Estes Gulch disposal site. All of the 
action alternatives (Alternatives 2, 3, 
and 4) include the RRM from the 
remediated vicinity properties. 

Alternative 1—No Action. This 
alternative consisted of performing no 
remedial action. The tailings piles, 
vicinity properties and other RRM 
would remain in their present locations 
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and conditions. Interim actions, 
however, discussion above, have been 
completed. 

Alternative 2—Stabilization at the 
New Rifle Site. This alternative involved 
stabilizing all of the RRM at the New 
Rifle site. The Old Rifle RRM would 
have been excavated, trucked to the 
New Rifle site on U.S. Highway 6, and 
consolidated with the New Rifle RRM to 
form one disposal cell. The consolidated 
RRM would then have been covered 
with an earthen radon barrier, a frost 
protection layer, a drain layer, a filter 
layer, and a rock erosion protection 
barrier. A below-grade rock apron 
would have been constructed around the 
base of the entire stabilized disposal cell 
to protect against the erosional forces of 
flooding in the Colorado River. Drainage 
diversion ditches would have been 
constructed on the north, east, and south 
sides of the disposal cell to divert 
surface-water runoff around and away 
from the disposal cell. All areas not 
occupied by the disposal cell and 
associated erosion protection features 
would have been restored with clean fill 
material to promote positive drainage 
and then revegetated. 

Alternative 4—Disposal at the Lucas 
Mesa Site by Truck Transport. This 
alternative would have relocated the 
Old and New Rifle RRM by truck to the 
Lucas Mesa site, approximately 35 miles 
southwest of Rifle. An access road 
would have been constructed from 
County Road V.5 onto Lucas Mesa, and 
a disposal cell averaging 15 feet in depth 
would have been excavated at the site. 
All of the RRM would have been trucked 
to the Lucas Mesa site; placed in the 
disposal cell; and covered with an 
earthen, bentonite-amended radon 
barrier, a 4-foot-thick earthen frost 
protection layer, a filter layer, and a 
rock erosion protection barrier. A large, 
below-grade rock apron would have 
been constructed along the northwest 
base on the disposal cell. Rock-lined 
drainage diversion ditches would have 
been constructed on the northeast, 
southeast, and southwest sides of the 
disposal cell to divert surface-water 
runoff around and away from the 
disposal cell. After the removal of the 
RRM, the Old and New Rifle sites would 
have been restored with clean fill 
material to promote positive drainage 
and then revegetated. 

COMMENTS RECEIVED: DOE received 
comments on the FEIS from two private 
individuals, CDOH, and BLM. The 
private individuals expressed concern 
over the potential use of the Rifle Creek 
limestone quarry as a borrow source for 
erosion control rock, concern over the 
conflicting State and EPA radon 
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emission standards for the rear vate 
Project, and the perceived impacts 

private landowner near the Estes totes Gaich 
disposal site. CDOH requested a 
pavement overlay for SH 6 and SH 13 as 
part of the transportation-related 
mitigation measures. 

BLM head several issues of concern 
’ relating to the adequacy and level of 
detail of the information in the FEIS for 
use in supporting BLM in transferring 
jurisdiction over the Estes Gulch 
disposal site to DOE. In summary, these 
issues included the need for additional 
information to clarify the location and 
size of the lands to be transferred, the 
amount of acreage to be impacted by 
remedial action and the amount of lost 
forage acreage. BLM also sought to 
describe the land transfer process and 
schedule, including BLM procedural and 
legal requirements; define DOE's 
disposal site access and utilities needs; 
determine BLM requirements for the SH 
13 upgrade; expand the description of 
the mitigation measures and assure 
adequate revegetation; determine 
impacts to a nearby stock pond; assess 
and mitigate impacts to wildlife; and 
incorporate an analysis of BLM’s critical 
elements and the FEIS’s conformance 
with BLM’s Resource Management Plan 
(RMP). 

These comments are responded to in 
summary form below. All of these 
comments and issues will be addressed 
specifically during the final design . 
process, through consultation with the 
State of Colorado and BLM. 

¢ Rifle Creek limestone quarry. 

DOE eliminated this quarry from 
further consideration in the EIS process 
because of the potential public policy 
and transportation impacts associated 
with its use. 

© State/EPA dual radon emission 
standards. 

The UMTRCA required EPA to set 
standards for the control of radon 
releases of UMTRCA Project sites. 
Initially, EPA proposed a radon 
emission standard of 2 picocuries per 
square meter per second (pCi/m*s}; 
however, after reevaluation of the 
original standard, EPA revised it to 20 
pCi/m*s (See 40 CFR 192.32(b}(1}{ii)). 
Among the reasons for the change were 
that the incremental benefits of the 
original proposed standard did not 
justify the increased costs when 
compared to the revised standard, and 
the test results indicated a 2 pCi/m*s 
standard might be more difficult to 
achieve than EPA originally believed (48 
FR 598, January 5, 1983). EPA has 
determined that the revised standard 
provides adequate protection of public 
health and safety and the environment 
since it provides for more than 96 


— 


percent of the reduction in potential hung 
cancers from radon emissions as 
provided by the original proposed 
standard. in addition, neon corn 
Colorado is currently reviewing 
ccbiae aedenbedaaaigntan aw 
intention of changing it to 20 pCi/m’s. 
DOE will comply with EPA standards. 

© Perceived impacts to adjacent 
— landowner. 


land containing the Estes Gulch disposal 
site. The commenter also indicated that 
economic impacts, including impacts to 
livestock and game, will result from the 
projected hauil-truck traffic to the Estes 
Gulch disposal site along and ene 
the commentor’s property. Other 
concerns include the direct impacts ere 
dway construction and use; real or 


of the entire area from the existence of 
the RRM; and reduced market value of 
the affected lands. This commentor 
believed the EIS did not adequately 
consider these impacts. 

It is DOE's position that land use was 
addressed in sufficient detail in the EIS. 
Based on information gathered during 
scoping of the EIS, snaainalliok of the 
draft E1S, and the public commenting 
period for the FEIS, DOE analyzed 
existing land ownership and uses, and 
assessed reasonably foreseeable future 
impacts. Since the site is surrounded by 
BLM land, DOE determined that BLM 
land will receive the majority of the 
direct impacts, if ary. No information 
was brought to DOE's attention during 
the public review process that would 
have necessitated a more in-depth 
analysis of other jand use issues. Under 
the CEQ guidelines [46 FR 18031, March 
23, 1981), DOE is not required to engage 
in speculation or contemplation about 
future plans of unknown future 
landowners or unknown future land 
uses. 

The EIS transportation- 
related impacts and stated that all 
affected parties would be 
compensated for access use. All 
disturbed areas will be reclaimed 


- according to the stated aso 
measures. The 


transportation 

cealenae mamta anemones 
in compliance with all applicable 
regulations and laws, particularly EPA 
standards. Since the RRM disposal will 
inhibit the spread of contamination, and 

all ed areas will be reclaimed, 
adjacent areas will not be degraded as a 
— of project activities. U.S. Army 

rps of Engineers appraisers have 

itetnttenemdibeas 


significant impacts to area landowners, 
based on current usage and — 

regional trends. , the 

cannot address 

contamination” or the potential future 

market value of acreage in the vicinity 

of the Estes Gulch disposal site. 

Perceptions vary widely between 

individuals and agencies and are a 

matter of personal choice and opinion. 

¢ SH 6 and SH 13 overlays. 

The State of Colorado has requested 
that DOE include a pavement overlay of 
SH 6 and SH 13 as part of the mitigation 
plan to offset or compensate for the 
anticipated highway deterioration 
associated with the large volume of haul 
truck traffic. DOE intends to abide by 
the intent of the “Statement of Principles 
and Directives for the Implementation of 
the UMTRA Project in the State of 
Colorado,” which was signed by the 
Governor of Colorado and DOE on May 
2, 1990. Item 7 of the Directives requires 
the joint development of a plan for the 
appropriate upkeep and maintenance of 
roadways for each of the Colorado sites, 
including the Rifle sites. 

* Location and size of disposal site 
transfer lands, acreage to be impacted, 
and forage acreage lost. DOE provided 
clarification to BLM concerning the 
origional 240-acre land withdrawal 
application area. The dispoas! site area 
is located in the southwest quarter of 
the north half of the northwest quarter 
of Section 14, T5S, R93W. Figure 3.5 of 
the FEIS shows the approximate 
location of the 71-acre disposal cell; an 
unfenced 10-acre buffer zone will 
encircle the disposal cell, for a total of 
approximately 81 acres in the final 
disposal site. An additional 12 acres of 
disturbance will be caused by the 
access road to the site from SH 13 and 
upgrade of SH 13. Therefore, 
approximately 93 acres would be 
permanently lost from forage use by 
wildlife and livestock because of the 
disposal cell, buffer zone, and access 
road. It is anticipated that 
approximately 10 to 40 acres will be 
temporarily disturbed during remedial 
action, but eventually will be 
revegetated and returned to BLM for 
resumption of previous uses. Based on a 
BLM seals of lost values, DOE will 
provide monetary compensation for 
losses to the grazing permittees as part 
of the remedial action mitigation 
measures and the land transfer process. 

© Land transfer process, schedule, 
and BLM procedural and legal 
requirements. As provided in the FEIS, 
prior to the relocation of the RRM and 
stabilization at Estes Gulch, DOE will 
request BLM approval of the DOE land 
withdrawal application and land 
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transfer. This process cannot be 
completed until after publication of the 
ROD, the completion of mitigation and 
compensation negotiations with BLM, 
and the successful completion of all 
BLM procedural and legal requirements. 
Completion of the land transfer will also 
require an amendment of BLM’s 
Glenwood Springs RMP. The RMP 
amendment process requires the 
preparation of an environmental 
assessment (EA) and a 30-day public 
“protest” and Governor's review period. 

© Disposal site access and utility 
needs. DOE will submit right-of-way 
(ROW) permit application packages for 
the site access road and for utility 
service needs to BLM for approval. As 
part of these packages, DOE will submit 
detailed engineering design and survey 
information, and mitigation measures to 
offset impacts. In addition, DOE will 
obtain a small piece of private land 
required for permanent access to the 
site. 

e SH 13 upgrade. Because the 
proposed upgrade features exceed the 
existing use and limtations, BLM will 
prepare an EA to analyze the impacts of 
the proposed upgrade features. DOE will 
provide detailed engineering 
information, as well as the results of the 
completed threatened and endangered 
species and cultural resources surveys 
to BLM for incorporation into the EA. 

e Expanded mitigation measures and 
revegetation description. BLM requested 
more specific details on mitigation 
measures, revegetation plans, and weed 
control plans from DOE. DOE will 
provide this information after 
completion of the Final Design, and BLM 
will review and comment on the uplands 
and wetland revegetation plan, 
including the weed control plan. DOE is 
committed to the joint development and 
implementation of an appropriate site- 
specific revegetation plan for all uplands 
and wetlands disturbed during remedial 
action, and for the implementation of 
appropriate measures to control noxious 
weeds. 

¢ Stock pond impacts. DOE has 
determined a small stock pond located 
at the southern end of the site would be 
impacted by remedial action. BLM has 
stated that this pond provides the only 
water for the existing grazing allotment. 
The pond’s drainage area will be 
impacted through the diversion of runoff 
around the disposal cell and into 
Government Creek. This action is 
necessary to halt the existing gullying in 
the area. DOE will work with BLM to 
develop an acceptable measure to offset 
this impact. 

¢ Wildlife data and impacts. BLM 
supplied additional and more current 
deer population and use data, which 


further supported DOE's statement that 
the Estes Gulch area is a critical 
wintering use area for deer. DOE 
acknowledged BLM’s concern over 
potential truck traffic-related deer 
mortalities. DOE feels that the access 
road to the disposal site will not be 
conducive to speeds higher than 20 to 30 
mph. Both agencies agreed that SH 13 
presents a greater collision risk, 
particularly for returning trucks. DOE, in 
coordination with BLM, will develop 
additional mitigation measures for this 
area. In addition; a resolution of BLM’s 
general five-month versus DOE’s 
estimated three-month winter shutdown 
period will be coordinated between 
DOE and BLM. 

¢ BLM critical elements and RMP 
analysis. BLM requested that DOE 
address conformance with the 
Glenwood Springs RMP and BLM 
Critical Elements. The emphasis of the 
RMP for this area is grazing and wildlife 
habitat. The disposal at Estes Gulch 
would result in the loss of 93 acres of 
critical deer habitat and a loss of one 
animal grazing unit per month (AUM) 
per 10 acres or 9 AUMs. (An AUM is the 
amount of forage required by an animal 
for one month.) An analysis of the RMP 
and consultation with BLM resource 
specialists has determined that the 
critical elements of Areas of Critical 
Environmental Concern, Farm Lands, 
Native American Indian Religous 
Concerns, Wild and Scenic Rivers, and 
Wilderness are not present in the 
disposal site area. 


. Basis for Decision 


DOE has charactrized conditions at 
the Estes Gulch disposal site and has 
determined that the proposed remedial 
action will comply with the 
requirements of EPA standards. The 
disposal cell at Estes Gulch will comply 
with 40 CFR Part 192, Subparts A and C 
of EPA proposed groundwater 
protection standards. This compliance is 
based on an assessment of the 
hydrogeologic characteristics of the 
disposal site, a design analysis of the 
disposal cell, and a performance 
assessment of the disposal site. 

The disposal cell will meet all 
proposed concentration limits at the 
point-of-compliance (POC) in the 
uppermost water-bearing unit. The POC 
will be at the down gradient edge of the 
engineered facility in the uppermost 
water bearing unit. At the Estes Gulch 
disposal site, the Wasatch Formation is 
the uppermost water-bearing unit. 

The RRM will be placed in a partially 
below-grade disposal cell. A cover will 
be constructed over the RRM. The 
disposal cell cover at Estes Gulch will 
consist of the following (in ascending 
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order): (1) A clay radon/infiltration 
barrier with a hydraulic conductivity of 
10 ~* centimeters per second (cm/s), (2) 
a lower filter layer of sand, (3) an 
earthen frost protection layer, (4) an 
upper filter (bedding) layer of sand, and 
(5) a layer of erosion protection riprap. 
These disposal cell components will 
function as an integrated system to limit 
vertical seepage and inhibit radon 
emanation from the RRM. The radon 
barrier will restrict steady state vertical 
seepage through the RRM to 10-* cm/s 
and will inhibit radon emanations to 
levels lower than the EPA radon 
standard. The lower filter layer will 
eliminate the potential for standing 
water to remain within the radon 
barrier. The frost protection layer and 
the erosion protection layer will prevent 
future degradation of the radon barrier 
by frost heave or erosion. - 

The steady state seepage flux of 10~® 
cm/s is within the drainage capacity of 
the underlying Wasatch Formation 
bedrock, thereby preventing RRM 
seepage from perching along the low 
hydraulic conductivity strata beneath 
the disposal cell. No groundwater 
mounding in the underlying Wasatch 
Formation will occur in the disposal cell 
— the depth to groundwater is 163 

eet. 

The disposal cell will comply with 
EPA proposed groundwater protection 
standards because the average linear 
groundwater velocity in the Wasatch 
Formation is less than 0.1 ft/year. 
Consequently, contaminated 
groundwater will travel less than 100 
feet in the 1000 year design-life of the 
disposal cell. This is approximately the 
distance from the perimeter of the RRM 
to the downgradient edge of the riprap 
(the POC). 

In the unlikely event that 
contaminated groundwater does migrate 
beyond the POC within 1000 years, it 
would not significantly affect human 
health or the environment. Groundwater 
in the Wasatch Formation beneath the 
disposal cell could be classified as Class 
Ill (see 52 FR 36007 (1987) (40 CFR 
192.11(e)) (proposed September 24, 
1987), based on the high concentrations 
of naturally occurring contaminants and 
on the low yield of the formation. 
Because of the poor quality of 
groundwater, the low yield of the 
Wasatch Formation, the relatively 
remote location, and Federal ownership 
of the site, Wasatch Formation 
groundwater resources in the immediate 
vicinity of the disposal cell at Estes 
Gulch will probably remain 
undeveloped. 

If the proposed concentration limits 
were exceeded for any hazardous 
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constituents at the POC, DOE would 
begin corrective action to bring the 
disposal cell into compliance. :Corrective 
action measures may include disposal 
cell cover modification, application of 
supplemental standards for Class III 
groundwater, or alternate concentration 
limits (ACLs), as specified in 40 CFR 
part 192. 

The height of the disposal cell at Estes 
Gulch will be flush with the adjacent 
terrain. It will blend with the color and 
form of the surrounding landscape, and 
will not be visible from SH 13. Long- 
term impacts will be minimal because 
the disposal site is isolated. Disposal at 
the Estes Gulch site will also release the 
142-acre New Rifle site for future 
development. The major concerns for 
this alternative result from the higher 
costs and longer hauling distances in 
comparison to stabilization at the New 
Rifle site (Alternative 2) for both the 
RRM and the borrow materials. 

In summary, DOE believes that 
disposal of the RRM at the Estes Gulch 
site would provide the most stable, 
permanent and reliable design while 
balancing reasonable cost and lower 
environmental impacts. Also, the Estes 
Gulch site is not subject to the same 
engineering design concerns as 
Alternatives 2 and 4, nor the same 
hydrologic concerns as Alternative 2. 

Alternative 4, disposal at the Lucas 
Mesa site, could provide similar cell 
design stability, permanence, reliability, 
and compliance with EPA proposed 
groundwater standards. However, there 
are increased access road design and 
construction and transportation-related 
impacts, as well as substantial increases 
in costs and materials consumption due 
to the much greater hauling distances for 
both the RRM and the borrow materials. 
Since a shorter hauling distance reduces 
the risk of exposure to the population, 
the Estes Gulch alternative is the 
environmentally preferred alternative. 

Alternative 2, stabilization at the New 
Rifle site, provides the least stable, 
permanent, or reliable design, and may 
not guarantee complete nor permanent 
compliance with EPA’s proposed 
groundwater protection standards. 
Major concerns related to disposal at 
the New Rifle site include its proximity 
to the Colorado River, its vulnerability 
to river channel shifting, the high 
groundwater water table, the large 
quantity of RRM involved coupled with 
the constraints imposed by the limited 
areal extent of the site, a permanent loss 
of 142 acres at the New Rifle site, and 
the visual annoyance of the above- 
ground disposal cell to the nearby 
community of Rifle. 

The New Rifle disposal cell would 
have to be located within the floodplain 


of the Colorado River, a major western 
river that provides water resources to 
Colorado, other western states, and 
Mexico. The disposal cell could be 
subject to erosion or undermining from a 
major flood event or lateral migration of 
the river channel. The rock apron 
constructed around the base of the 
disposal cell was designed according to 
standard engineering practices and 
flood analyses based on computer 
modeling. This design should be able to 
withstand predictable flood events, 
normal erosion, and lateral channel 
migration. However, the potential exists 
for the disposal cell to be damaged or 
destroyed by any unpredictable or 
unusual events and processes that could 
occur over the next 1000 years. Also, 
additional design changes or emergency 
disposal cell stabilization efforts could 
increase the overall project costs 
considerably. 

In addition, if the Colorado River were 
to flood, groundwater levels beneath the 
disposal cell would become elevated. 
This could result in water encroaching 
into the lower portions of the disposal 
cell and cause substantial amounts of 
contaminant to be released into the 
groundwater. The proposed EPA 
groundwater protection standards could 
be temporarily exceeded following each 
flooding episode. If compliance with the 
proposed EPA groundwater protection 
standards cannot be permanently 
achieved with the proposed conceptual 
design, then design modificatins or 
ACLs would have to be considered. 
Either option is likely to increase overall 
project costs considerably. 

Selection of this alternative would 
also result in a permanent visual 
annoyance to the local community and 
to travelers along Interstate 70 and the 
Denver and Rio Grande Western 
Railroad. In addition, some local public 
concern was expressed over the 
potential loss of the 142-acre New Rifle 
site from future development. 

Alternative 1, the no action 
alternative, would consist of taking no 
steps toward remedial action at the Rifle 
sites and vicinity properties, except for 
the interim steps that were taken by 
DOE to remediate the safety hazards at 
the Rifle sites. Selection of this 
alternative would not be consistent with 
the requirements of the UMTRCA. The 
Rifle sites would remain in their present 
locations and conditions, and the RRM 
would be subject to continued 
dispersion by wind and water, and 
possible unauthorized removal by man. 
The contamination of groundwater 
beneath the Rifle sites and the risk of 
contaminating surface waters would 
continue for an indefinite period of time. 
Radon emanations and external gamma 
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’ radiation at the Rifle sites and vicinity 
properties would continue to exceed 
EPA standards. 


Considerations in Implementation of the 
Decision 


Pursuant to section 7 of the 
Endangered Species Act, and as 
summarized in the FEIS, DOE prepared 
several biological assessments for 
disposal at Estes Gulch and the other 
alternatives considered. The U.S. Fish 
and Widlife Service (FWS) concurred 
with DOE's “no effect” determinations 
for remedial actions affecting all species 
at both the Rifle processing sites and the 
Lucas Mesa site, and for most species at 
the Estes Gulch disposal site. Prior to 
the publication of the FEIS, the major 
issues of concern were potential impacts 
caused by the upgrade of SH 13 and the 
Estes Gulch access road to threatened 
or candidate plant species or Colorado 
plant species of special concern, and the 
impacts of using Colorado River water 
on endangered or candidate fish species. 
The plant species include the Wetherill 
milkvetch, the Uinta Basin hookless 
cactus, the DeBeque milkvetch, and the 
DeBeque phacelia; the fish species 
include the Colorado squawfish, the 
bonytail chub, and the razorback sucker. 
During an earlier survey of the disposal 
site and access road for these plants, a 
population of the Wetherill milkvetch 
was found along the access road, DOE 
has agreed to avoid the identified 
plants. A subsquent plant survey of the 
SH 13 upgrade area did not locate any 
additional plant populations that are 
endangered, threatened, candidates for 
listing, or State species of special 
concern. 

The FWS concurred with DOE’s 
determination that remedial actions at 
Estes Gulch “may affect” the three fish 
species. In their Biological Opinion 
(Attachment G1 of Appendix G in the 
FEIS), the FWS stated that cleanup of 
the RRM, with the inclusion of specified 
conservation measures, would not likely 
jeopardize the continued existence of 
the fish species. The conservation 
measure requires that DOE make a one- 
time payment of $10 per acre-foot 
average annual water depletion (or a 
total payment of $2,150.00) to offset the 
remedial action water use, or water 
depletion, and impacts, as specified in 
the “Recovery Implementation Program 
for Endangered Fish Species in the 
Upper Colorado River Basin”. The FWS 
also determined the incidental take 
associated with the remedial action to 
be zero, and did not require any 
mitigation measures. DOE made the 
conservation payment in August 1989, 
thus satisfying the Endangered Species 
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Act commitment identified in the 
Biological Opinion. 

Pursuant to Executive Orders 11988 
and 11990, and 10 CFR part 1022, DOE 
published a Floodplain Statement of 
Findings as appendix F in the FEIS. As 
shown in that assessment, 
actions at the Rifle sites will take —_ 
in the 100- and 500-year floodplains of 
the Colorado River and will impact 
wetlands along the Colorado River. DOE 
has determined that there is no 
practicable alternative to carrying out 
the remedial action in the floodplain and 
in the wetlands areas, but has proposed 
mitigation measures to offset these 
impacts. 


Interim actions were conducted and 
remedial actions will be conducted in 
compliance with ali applicable permit 
requirements and will incorporate 
mitigative measures to further reduce 
impacts. The following monitoring and 
mitigative measures, which are also 
described in section F.3.3 of the FEIS, 
will be implemented to avoid or 
minimize impacts during remedial 
action. 

¢ Fences or other access barriers will 
be constructed to inhibit unauthorized 
human intrusion during remedial action. 

© Transportation routes will be 
upgraded, as necessary, during remedial 
action to reduce the potential for traffic 
accidents and reduce congestion. 
Transportation mitigation measures to 
reduce short-term transportation 
impacts include the use of traffic 
controls, such as flagmen and additional 
signals, and the construction of turnout 
and passing lanes and intersection 
facilities. A paved, 12-foot-wide, 7500- 
foot-long climbing lane will be 
constructed on the east side of SH 13 
between SH 325 and the Estes Gulch site 
turnoff. An 800-foot-long, 12-foot-wide 
gravel truck turnout will be added and 
an intersection facility on SH 13 at the 
Estes Gulch turnoff will be constructed 
to ease local transportation-related 
impacts. Under the terms of the DOE- 
State Cooperative Agreement, the State 
of Colorado has agreed to pay for the 
full costs of construction as part of the 
State’s 10 percent share of the total 
remedial action costs. 

© Areas containing known 
populations of the Wetherill milkvetch, 
a State-listed species of special concern, 
will be avoided during construction and 
use of the Estes Gulch access road. 

e Temporary erosion controls, 
wastewater retention basins, and 
treatment plants (if required) will be 
constructed to protect against the 
release of contaminants during remedial 
action. Measures to control or divert 
drainage from the disposal call toward 


direct surface runoff will be constructed | 
to prevent long-term erosion. 

e Any discharged water will be 
treated in accordance with applicable 
State and federal standards. 

e Soils encountered at the Estes 
Gulch site will be stockpiled for use 
during reclamation. 

¢ Water will be applied to disturbed 
areas at the Rifle sites and at the Estes 
Gulch disposal site to inhibit fugitive 
dust emissions. 

¢ Water and chemical dust 
suppressions will be applied to dirt and 
gravel access roads to inhibit dust 
emissions. Haul trucks will be covered 
to prevent the dispersion of RRM during 
relocation. 

© The borrow sites were selected for 
locations as close to the Estes Gulch 
disposal site as possible to reduce costs 
and minimize the impacts of increased 
transportation distances. 

e Existing borrow sites will be used, 
where possible, for earthen and rock 
materials to reduce the amount of land 
disturbance. 


¢ Local laborers will be hired, 
whenever possible, to maximize 
economic benefits to the local 
communities. 

¢ Construction operations will take 


place so as to reduce noise disturbance - 


to local residents. 


¢ Off-site spills will be cleaned up 
immediately. An environmental 
monitoring program will be in place 
throughout remedial action. 

¢ All areas disturbed during interim/ 
remedial action will be restored by 
backfilling, grading, and revegetating, 
except the stabilized RRM and access 
roads. 


¢ Disturbed wetlands (20 acres) will 
be restored and revegetated. 

¢ Before releasing the equipment used 
in the remedial action for use on other 
projects, it will be cleaned of 
contaminated material. 


¢ Close contact with the public will 
be maintained through the established 
pubiic information task force. 


Conclusion 


DOE has weighed the costs, benefits, 
schedule, and environmental impacts 
and has decided to perform remedial 
action at the Rifle sites and to relocate 
the RRM, by truck, from the Rifle sites to 
the Estes Gulch disposal site for long- 
term control in compliance with EPA 
standards and the UMTRCA. 
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Issued at Washington, DC on January 16, 
1991. 


Paul D. Grimm, 

Deputy Director, Office of Environmental 
Restoration and Waste 

[FR Doc. 91-1426 Filed 1-18-91; 8:45 am] 
BILLING CODE 6450-01-M 


Energy Information Administration 


Agency information Collections Under 
Review by the Office Management and 
Budget 


AGENCY: Energy Information 
Administration. 


ACTION: Notice of requests submitted for 
review by the Office of Management 
and Budget. 


SUMMARY: The Energy Information 
Administration (EIA) has submitted the 
energy information collection(s) listed at 
the end of this notice to the Office of 
Management and Budget (OMB) for 
review under provisions of the 
Paperwork Reduction Act (Pub. L. 96- 
511, 44 U.S.C. 3501 et. seq.). The listing 
does not include collections of 
information contained in new or revised 
regulations which are to be submitted 
under section 3504(h) of the Paperwork 
Reduction Act, nor management and 
procurement assistance requirements 
collected by the Department of Energy 
(DOE). 

Each entry contains the following 
information: (1) The sponsor of the 
collection (the DOE component or 
Federal Energy Regulatory Commission 
(FERC)); (2) Collection number(s); (3) 
Current OMB docket number (if 
applicable); (4) Collection title; (5) Type 
of request, e.g., new, revision, extension, 
or reinstatement; (6) Frequency of 
collection; (7) Response obligation, i.e., 
mandatory, voluntary, or required to 
obtain or retain benefit; (8) Affected 
public; (9) An estimate of the number of - 
respondents per report period; (10) An 
estimate of the number of responses per 
respondent annually; (11) An estimate of 
the average hours per response; (12) The 
estimated total annual respondent 
burden; and (13) A brief abstract 
describing the proposed collection and 
the respondents. 


DATES: Comments must be filed within 
30 days of publication of this notice. If 
you anticipate that you will be 
submitting comments but find it difficult 
to do so within the time allowed by this 
notice, you should advise the OMB DOE 
Desk Officer listed below of your 
intention to do so as soon as possible. 
The Desk Officer may be telephoned at 
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(202) 395-3084. (Also, please notify the 
EIA contact listed below.) 


ADDRESSES: Address comments to the 
Department of Energy Desk Officer, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, 726 Jackson Place NW.., 
Washington, DC 20503. (Comments 
should also be addressed to the Office 
of Statistical Standards at the the 
address below.) 


FOR FURTHER INFORMATION AND COPIES 
OF RELEVANT MATERIALS CONTACT: 

Jay Casselberry, Office of Statistical 
Standards, (EI-73), Forrestal Building, 
U.S. Department of Energy, Washington, 
DC 20585. Mr. Casselberry may be 
telephoned at (202) 586-2171. 


SUPPLEMENTARY INFORMATION: 

The energy information collection 
submitted to OMB for review was: 

1. Office of Energy Markets and End 
Use. 

2. ELA-457A/G. 

3. 1905-0092. 

4. Residential Energy Consumption 
Survey. 

5. Revision—Add two questions to 
Form EIA-457C, Questionnaire for 
Rental Agents, Landlords and 
Apartment Managers. The questions 
cover fuel switching capabilities in large 
apartment buildings. 

6. Triennially. 

7. Mandatory. 

8. Individuals or households, State or 
local governments, Businesses or other 
for-profit, Federal agencies or 
employees, and Small businesses or 
organizations. 

9. 8330 respondents. 

10. .333 responses. 

11. 2.126 hours per response. 

12. 5903 hours. 

13. ELA-457A/G collect national and 
regional data on residential sector 
energy consumption. Data are used for 
analysis and forecasting. Housing and 
demographic data are collected from 
households, and consumption and 
expenditure billing data are collected 
from energy suppliers. Rental agents are 
contacted by telephone to check on fuels 
used in rental apts. 

Statutory Authority: Sec. 5(a), 5(b), 13(b), 
and 52, Public Law 93-275, Federal Energy 
Administration Act of 1974, 15 U.S.C. 764({a), 
764(b), 772(b), and 790a. 

Issued in Washington, DC, January 8, 1991. 
Yvonne M. Bishop, 

Director, Statistical Standards, Energy 
Information Administration. 

[FR Doc. 91-1329 Filed 1-18-91; 8:45 am] 
BILLING CODE 6450-01-M 


Office of Hearings and Appeals 


issuance of Decisions and Orders 
During the Week of October 15 
Through October 19, 1990 


During the week of October 15 
through October 19, 1990, the decisions 
and orders summarized below were 
issued with respect to appeals and 
applications for other relief filed with 
the Office of Hearings and Appeals of 
the Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 


Appeal 
Joan Estrada, 10/15/90, LFA-0062 

The DOE granted a Motion for 
Reconsideration filed by Joan Estrada 
on June 4, 1990, in which Estrada 
requested that the DOE reconsider a 
Decision and Order issued to her on 
May 25, 1990. The Decision directed the 
DOE's Office of Procurement Operations 
to release certain unit pricing 
information contained in contracts 
between one of Estrada’s competitors, 
Accu-Bright Cleaning Services, Inc. 
(Accu-Bright), and the DOE. OHA had 
originally found that release of the unit 
pricing information would likely cause 
substantial competitive harm to Accu- 
Bright and, therefore, concluded that the 
material was properly withheld under 
FOIA Exemption 4. However, in 
reconsidering that determination, OHA 
reviewed additional material and 
comments submitted by Estrada and 
Accu-Bright and on the basis of that 
additional material, found that the 
record did not support the prior 
determination. In this decision, OHA 
clarified its policy of applying 
Exemption 4 to unit pricing information 
and found that, when the proper 
standard was applied to the facts of this 
case, the unit pricing information should 
be released. 


Refund Applications 


City of Colorado Springs, Department of 
Utilities, 10/19/90, RR272-47 
The City of Colorado Springs, 
Department of Utilities (Colorado 
Springs) filed a Motion for 
Reconsideration, requesting that the 
utility be exempted from the pass 
requirement generally imposed 
upon utilities in subpart V refund cases. 
OHA had previously granted Colorado 
Springs’ Application for Refund and 
ordered the utility to pass through the 
entire refund amount of $13,700 to its 
customers. Colorado Springs asked 
instead to be permitted to channel the 
monies into a fund which assists in the 
payment of low-income individuals’ 
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utility bills. OHA denied Colorado 

Springs’ Motion, noting that the project 

would be an inappropriate means to 

effectuate direct restitution which is the 
goal in subpart V proceedings. 

Colgate-Palmolive Company, 10/19/90, 
RF272-407, FR272-407 

The DOE issued a Decision and Order 
granting a refund from crude oil 
overcharge funds to Colgate-Palmolive 

Company based on its purchases of 

35,469,568 gallons of fuel oil and 

75,800,997 gallons of alkane (linear 

tridecy benzene or linear dodecy! 

benzene) during the period August 19, 

1973, through January 27, 1981. It was 

determined that Colgate did not satisfy 

its burden of demonstrating that alkane 
is eligible for a refund, and the 

75,800,997 gallons of alkane were 

excluded from Colgate’s total gallonage 

claim. A consortium of states and 

territories of the United States filed a 

Statement of Objections and Motion for 

Discovery with respect to the applicant. 

The DOE found that the Statement of 

Objections was insufficient to rebut the 

presumption of injury for end-users, and 

the Motion for Discovery was denied. 

The applicant was an end-user of the 

products for which it claimed a refund 

and was therefore presumed injured. 

The Application for Refund was granted; 

the total refund amount granted is 

$28,376. 

Department of Water and Power City of 
Los Angeles Department of Water 
and Power, 10/16/90. RF272-20885, 
RF272-27804 

The DOE issued a Decision and Order 
concerning two Applications for Refund 
submitted by the City of Los Angeles 

Department of Water a...) Power (DWP). 

Both Applications requested refunds 

based upon DWP’s purchases of refined 

petroleum products during the period 

August 19, 1973, through January 27, 

1981, pursuant to the provisions of 10 

CFR part 205, subpart V (subpart V). In 

the Decision, it was determined that the 

City of Los Angeles had waived DWP’s 

rights to a subpart V crude oil refund by 

participating in the Stripper Well 
proceeding, as a claimant in the 

Refiner's Escrow. Thus, DWP was 

ineligible to receive a refund in the 

subpart V crude oil refund proceeding, 
and both Applications were denied. 

Dole Packaged Foods Company, 10/19/ 
90, RF272-23968, RF272-37066 

The DOE issued a Decision and Order 
granting a refund from crude oil 
overcharge funds to Dole Packaged 

Foods Company (Dole), based on its 

purchases of refined petroleum products 

during the period August 19, 1973, 

through January 27, 1981. The applicant, 
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a grower and processor of pineapple, 
demonstrated the volume of its claim by 
using contemporaneous records and 
reasonable estimates. The applicant was 
an end-user of the products it claimed 
and was therefore presumed injured by 
the DOE. A group of states and 
territories filed Objections to the 
Application, contending that the firm 
was not injured because it was able to 
pass through to customers any 
overcharges they suffered due to the 
elasticities of supply and demand that 
exist in any industry. The States also 
argued that the food industry in general 
did not suffer injury because food is a 
necessity that consumers must buy 
regardless of price increases. The DOE 
found the States’ Objections to be 
without merit. Accordingly, the DOE 
granted the applicant a refund of 
$27,706. The States also filed a Motion 
for Discovery in connection with the 
application, which was denied. 

Exxon Corporation/W. Merlin Maxey 
Exxon Car Care Center, 10/17/90, 
RF307-890, RF307-9706 

The DOE issued a Decision and Order 
concerning Application for Refund filed 
by W. Merlin Maxey and Exxon Car 

Care Center in the Exxon Corporation 

special refund proceeding. In the 

Decision and Order, the DOE 

determined that the applicants were 

Exxon consignees. Because the 

applicants failed to rebut the DOE’s 

presumption that consignees were not 
injured as a result of Exxon’s pricing 
practices, the Applications were denied. 

Exxon Corporation/Space Petroleum & 
Chemical Company, 10/19/90, 
RF307-6837 

The DOE issued a Decision and Order 
concerning an Application for Refund 
filed by Space Petroleum & Chemical 

Company in the order Exxon 

Corporation special refund proceeding. 

In the Decision, the DOE determined - 

that the applicant was a spot purchaser 

of refined petroleum products from 

Exxon. Because the applicant failed to 

rebut the DOE’s presumption that spot 

purchasers were not injured as a result 
of Exxon’s pricing practices, the 

Application was denied. 

Lancaster Stone Products Corp., 10/19/ 
90, RF272-7349, RD272-7349 

The DOE issued a Decision and Order 
concerning an Application for Refund 
filed in the subpart V crude special 
refund oil proceeding by an asphalt 
manufacturing and road construction 
firm. A group of states and territories 

(States) objected to the Application on 

the grounds that the applicant was able 

to pass through increased petroleum 
costs to its consumers during the 
consent order period. The only evidence 


submitted by the States was an affidavit 

by an economist stating that, in general, 

road construction firms were able to 
pass through increased petroleum costs. 

The DOE determined that the evidence 

offered by the States was insufficient to 

rebut the presumption of end-user injury 

and that the applicant should receive a 

refund. The DOE also denied the States’ 

Motion for Discovery, determining that 

it was not appropriate where the Staes 

had not presented relevant evidence to 
rebut the applicants’ presumption of 

injury. The applicant was granted a 

refund totalling $21,657. 

Shell Oil Company/Rasmussen Oil Co., 
Rasmussen Oil Co., Speaks Oil Co., 
10/17/90, RF315-2107, RF315-2108, 
RF315-2109 


The DOE issued a Decision and Order 
granting three Applications for Refund 
filed by Rasmussen Oil Co. 
(Rasmussen), in the Shell Oil Company 
special refund proceeding. The 
combined total of Rasmussen's 
Applications (two of its own and one for 
that part of its business conducted under 
the name Speaks Oil Co.) fell under the 
$5,000 presumption of injury. 
Accordingly, the refund granted to it 
was $6,523 ($5,000 in principal plus 
$1,523 in interest). 

Shell Oil Company/Sullivan’s Store, et 
al., 10/16/90, RF315-2119, et al. 

The DOE issued a Decision and Order 
granting 11 Applications for Refund filed 
in the Shell Oil Company special refund 
proceeding by 11 retailers of Shell 
products. The applicants purchased 
indirectly from Shell and were resellers 
whose allocable share was less than 
$5,000. As none of the applicants’ 
suppliers had filed a claim indicating 
that it suffered disproportionate injury, 
the applicants were granted refunds 
equal to their full allocable shares plus a 
proportionate share of the interest that 
has accrued on the Shell escrow 
account. The total amount of the refunds 
granted in the Decision was $4,564 
($3,521 principal plus $1,043 interest). 
Sonoco Products Company, Alaska Pulp 

Corporation, 10/15/90, RF272-468, 
RD272-468, RF272-1163, RD272- 
1163 

The DOE issued a Decision and Order 
granting a refund from crude oil 
overcharge funds to Sonoco Products 
Company (Sonoco) and to Alaska Pulp 
Corporation (Alaska), based upon their 
purchases of refined petroleum products 
during the period August 19, 1973, 
through January 27, 1981. The applicants 
were end-users of the products for 
which they claimed a refund and were 
therefore presumed injured. A 
consortium of states and territories of 
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the United States filed statements of 
Objections and Motions for Discovery 
with respect to both applicants. The 
DOE found that the Objections were 
insufficient to rebut the presumption of 
injury for end-users, and the Motions for 
Discovery were denied. Both 
Applications for Refund were granted. 
Sonoco was granted a refund in the 
amount of $79,060, and Alaska was 
granted a refuned in the amount of 
$89,820. 


USX Corporation, 10/18/90, RC272- 
00098 


The DOE issued a Supplemental 
Order concerning an Application for 
Refund submitted by USX Corporation 
(USX). In an earlier, unpublished, 
Decision and Order, Merle Donbrock, et 
al. (June 21, 1989), the DOE has granted 
USX a refund based on its purchases of 
refined petroleum products during the 
period August 19, 1973 through January 
27, 1981, pursuant to the provisions of 10 
CFR part 205, subpart V (subpart). In the 
Supplemental Order, it was determined 
that the rights of USX to a subpart V 
crude oi! refund had been waived by an 
affiliated corporation, Marathon Oil 
Company (Marathon). Marathon had 
been granted a refund from the Refiners’ 
Escrow of the Stripper Well Settlement, 
thereby precluding its affiliates from 
eligibility for a subpart V crude oil 
refund. Thus, as an affiliate of 
Marathon, USX is ineligible for a 
subpart V crude oil refund, and its 
refund was rescinded. Due to the small 
amount of money that had been granted 
to USX, it was not required to return the 
refund. No future refunds, however, will 
be approved for USX. 


Wisconsin Gas Company, 10/16/90, 
RF272-11936 


The DOE issued a Decision and Order 
granting a refund from crude oil 
overcharge funds to Wisconsin Gas 
Company (Wisconsin Gas), a natural 
gas distribution utility, based on its 
purchase of refined petroleum products 
during the period August 19, 1973, 
through January 27, 1981. A group of 
states and territories (States) objected to 
the utility’s Application on the grounds 
that Wisconsin Gas has passed through 
increased fuel costs to customers. The 
States argued that this evidence was 


‘ sufficient to rebut the presumption of 


inquiry for end-users and that DOE ~- 
should therefore deny the Application. 
The DOE rejected that argument and 
granted the Application, noting that 
since Wisconsin Gas would be required 
to pass through the refund to injured 
customers, no additional showing of 
injury by Wisconsin Gas was required. 
The utility would thus make restitution 
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directly to the parties who bore the 
overcharges. The total of the refunds 
granted in this Decision was $4,777. 


Refund Applications 


The Office of Hearings and Appeals 
issued the following Decisions and 
Orders concerning refund applications, 
which are not summarized. Copies of the 
full texts of the Decisions and Orders 
are available in the Public Reference 
room of the Office of Hearings and 
Appeals. 


10/19/90 


10/19/90 
10/19/90 


RF272-65494 10/15/90 


RF272-14035 
RF272-54050 


10/19/90 
10/18/90 


RF272-54489 10/18/90 


RF307-10140 10/18/90 


RF272-20192 10/18/90 


RF300-7256 10/16/90 


10/16/90 


10/15/90 


10/15/90 


RF272-60715 10/19/90 


RF272-60938 10/19/90 
RA272-29 10/16/90 


RF308-15 10/19/90 


RF315-4843 10/16/90 


RF321-2257 10/18/90 


RF272-65517 10/17/90 


RF272-3219 10/19/90 


The following submissions were 
dismissed: 


RF321-2385 

Buzz’s Getty, Sam Buzzanca, 286 So. Main 
St..Newtown, CT 06470. 

RF321-2386 

Buzz’s Getty, Sam Buzzanca, 4031 Main St, 
Bridgeport, CT 06611. 

RF321-2387 

Buzz's Getty, Salvatore S Buzzanca, 2394 East 
Main St, Bridgeport, CT 06608. 

RF321-2388 

Buzz's Getty, Salvatore Buzzanca (Sam), 949- 
963 Orange Ave., West Haven, CT 06616. 

RF321-2389 

Buzz's Getty, Sam Buzzanca, 805 South Main 
St., Stratford, CT 06497. 

RF321-2390 

Buzz’s Getty, Salvatore Sam Buzzanca, 290 
Boston Post Rd, Milford, CT 06460. 

RF321-2391 

Buzz’s Getty, Sam Buzzanca, 3449 Post Road, 
Southport, CT 06490. 

RF321-2379 

Consumers, Inc., Dan C. Miller, Box 1949, 
Tulsa, OK 74101. 


Appendix 

RF307-9336 

E. Scarborough Trucking 
RF307-9337 

Applegate Interstate 
RF307-9338 

Keltner Livestock Company 
RF307-9339 

Reginald Johnson & Bros., Inc. 
RF307-9340 

Maddaleno Trucking 


Copies of the full text of these 
decisions and orders are available in the 
Public Reference room of the Office of 
Hearings and Appeals, room 1E-234, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1 p.m. and 5 p.m., except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 


Dated: January 14, 1991. 
George B. Breznay, 
Director, Office of Hearings and Appeal. 
[FR Doc. 91-1420 Filed 1-18-91; 8:45 am] 
BILLING CODE 6450-01-28 


Issuance of Decisions and Orders 
During the Week of December 24 
through December 28, 1990 


During the week of December 24 
through December 28, 1990 the decisions 
and orders summarized below were 
issued with respect to appeals and 
applications for other relief filed with 
the Office of Hearings and Appeals of 
the Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 


Appeals 
David Dekok, 12/27/90, LFA-0080 

On December 27, 1990 the Department 
of Energy's Office of Hearings and 
Appeals {OHA) issued a Decision and 
Order denying an Appeal filed by David 
DeKok pursuant to the Freedom of 
Information Act {FOIA). In his Appeal, 
DeKok challenged the adequacy of the 
search conducted for certain documents 
and contended that the agency must 
prove that two of the documents 
requested were actually “in stock” at 
the National Technical Information 
Service. OHA considered and ultimately 
rejected these contentions, and therefore 
denied DeKok's Appeal. 
James E. Pheips, 12/26/90, LFA-0088 

James E. Phelps filed an Appeal from 
a partial denial by the Inspector General 
of the Department of Energy (DOE) of a 
Request for Information which he had 
submitted under the Freedom of 
Information Act (the FOIA). In 
considering the Appeal the DOE found 
that the Inspector General had properly 
withheld the names, telephone numbers, 
initials, and identifying marks of its 
investigators, the subject of its 
investigations, and sources of the 
investigation pursuant to Exemption 
7(c). The DOE further found that the 
Inspector General had not adequately 
explained why, under Exemption 7{C) 
privacy interests outweighed the public 
interest in the release of the names of 
employees performing ministerial tasks, 
a supervisor, pronouncs, and office 
divisions. In addition, the DOE found 
that some material withheld under 
Exemption 7(C) may already be public. 
Thus, the DOE required the Inspector 
General to issue a new determination on 
these items. The DOE also found that 
the Inspector General had properly 
withheld the entire contents of open 
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investigatory files pursuant to 
Exemption 7(A). However, the Inspector 
General had not indicated how these 
documents were responsive to Mr. 
Phelps’ request as required by the FOIA. 
The DOE determined that this 
information should be conveyed to Mr. 
Phelps, or if the Inspector General 
chose, he could, under section (c)(1) of 
the FOIA refuse to either deny or admit 
the subject of the investigatory file. 
Finally, the DOE found that the 
Inspector General had properly withheld 
a preliminary investigatory judgment of 
the Federal Bureau of Investigation 
pursuant to the “predecisional” privilege 
incorporated in Exemption 5 of the 
FOIA. Accordingly, the Appeal was 
denied in part, granted in part, and 
remanded to the Inspector General for 
the issuance of a new determination in 
accordance with the guidance provided 
in the Decision and Order. 


Refund Applications 


Exxon Corporation/ Woodfin Heating, 
Inc. Southern Fuel Oil, Inc., 12/27/ 
90, RF307-8919, RF307-9190 
The DOE issued a Decision and Order 
concerning two Applications for Refund 
filed in the Exxon Corporation special 
refund proceeding. Both applicants are 
currently owned by Mr. John H. 
Woodfin. In the case of Southern Fuel 
Oil, Inc., the right to any oil overcharge 
refund has been transferred to Mr. 
Woodfin as an asset. Because Mr. 
Woodfin prepared both applications and 
had available to him the records of both. 
firms, the DOE determined that he was 
able to submit a demonstration of injury 
in order to receive a refund equal to 
each firm's full allocable share. In light 
of the current common ownership of 
these firms and the fact that Mr. 
Woodfin did not provide a 
demonstration of injury, the DOE 
considered the application of both firms 
together to determine Mr. Woodfin’s 
allocable share. Mr. Woodfin received 
$5,000 under the medium-range 
presumption of injury. The refund 
granted in this Decision was $6,810 
($5,000 principal plus $1,810 interest). 


Jefferson Smurfit Corporation, et al., 12/ 
28/90, RF272-04309, et al., RD272- 
04309, et al. 

The DOE issued a consolidated 
Decision and Order concerning seven 
Applications for Refund filed on behalf 
of the Jefferson Smurfit Corporation 
(JSC) and its affiliates, Container 
Corporation of America (CCA), Smurfit 
Newsprint Corporation (SNC), and 
Mohawk Container Division (MCD), in 
the subpart V crude oil special refund 
proceeding. The DOE determined that 
the portion of the refund claim that was 


based upon the purchase of CCA should 
be denied, because CCA had been a 
subsidiary of the Mobil Oil Corporation 
(Mobil) at the time Mobil executed a 
“Waiver and Release” in connection 
with Mobil's Stripper Well refund claim. 
The Waiver and Release waived the 
rights of Mobil and all its affiliates, 
including CCA, to seek a refund in any 
crude oil subpart V proceedings. 
Because CCA's right to seek a refund in 
the subpart V crude oil proceeding had 
been waived, the DOE disregarded the 
portion of the refund request that was 
based upon CCA purchases. Based upon 
the purchases of JSC and its other two 
affiliates, SNC and MCD, the DOE 
granted a refund of $137,402. The DOE 
rejected objections and related reactions 
for discovery filed by a consortium of 
U.S. States and territories. 


Murphy Oil Corporation/Quality State 
Oil Company, Inc., 12/26/90, 
RF309-497 

The DOE issued a Decision and Order 
granting an Application for Refund in 
the Murphy Oil Corporation (Murphy) 
special refund proceeding. Quality State 

Oil Company, Inc. (Quality State) was 

preliminarily identified as a spot 

purchaser of motor gasoline, due to the 
sporadic pattern displayed on its 
purchase schedule. Quality State replied 
to this preliminary finding by explaining 
that it made regular purchases of motor 
gasoline during each winter of the 
refund period. The DOE determined that 
regular seasonal purchasers of Murphy 
petroleum products would have 
sustained Murphy’s alleged overcharges 
just like other regular Murphy 
customers. Therefore, Quality State was 
able to rely on the same injury 
presumptions for its motor gasoline 
purchases as all other regular 

purchasers. Quality State was granted a 

refund of $3,692 ($2,774 in principal and 

$918 in interest), based upon the 

3,395,527 gallons which it purchased 

from Murphy on a regular basis. 


Pioneer Asphalt Corp. Ziegler Chemical 
& Mineral Corp., 12/26/90, RF272- 
48116, RD272-48116, RF272-48117. 

Pioneer Asphalt Corp. and Ziegler 

Chemical & Mineral Corp. are corporate 

affiliates involved in the manufacturing 

and selling of specialty asphalts. They 
filed Applications for Refund as end 
users of refined petroleum products in 
the subpart V crude oil refund 
proceeding. A group of State 
governments and two territories of the 

United States (the States) objected to 

the application filed by Pioneer Asphalt 

Corp., provided evidence concerning the 

construction industry as a whole and 

filed a Motion for Discovery. The DOE 
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determined that the States had failed to 
produce any convincing evidence to 
show that Pioneer Asphalt Corp. had 
been able to pass on the crude oil 
overcharges to its customers, and found 
that the States incorrectly characterized 
Pioneer within the road construction 
business. As in previous decisions, the 
DOE rejected the States’ contention that 
industry-wide data constituted sufficient 
evidence to rebut the presumption that 
end-users such as Pioneer Asphalt Corp. 
were injured by crude oil overcharges. 
Both Pioneer Asphalt and Ziegler 
Chemical & Mineral Corp. were unable 
to pass through their alleged 
overcharges through the use of price 
escalator clauses. The DOE granted 
Ziegler Chemical & Mineral Corp. a 
refund of $3,708 based on its approved 
purchases of 4,634,532 gallons of 
petroleum products. The DOE granted 
Pioneer Asphalt a refund of $57,744 
based on its approved purchases of 
72,180,040 gallons of petroleum products. 
The DOE also denied the Motion for 
Discovery filed by the States. 


Suburban Gas Corp./Ozona Butane Co., 
Inc., 12/26/90, RF229-41 


The DOE issued a Decision and Order 
denying an application for refund filed 
by Ozona Butane Co., Inc. in the 
Suburtban Gas Corp. special refund 
proceeding. Ozona had claimed a refund 
based on both pricing and allocation 
violations. The pricing claim was denied 
because Ozona was unable to establish 
a credible gallonage figure on which to 
base a refund. The allocation claim was 
denied because the evidence which 
Ozona submitted, without an 
accompanying explanation—copies of 
reports submitted with the Department 
of the Interior—was deemed insufficient 
to show that its claim was not spurious. 
The Decision also noted that the 
practices of Ozona’s representative, 
Energy Refunds, Inc., had helped to 
sabotage the pricing claim and had 
impeded the timely resolution of the 
case. 


Sundt Corporation, 12/27/90, RF272- 
23956, RD272-23956 


Sundt Corporation is involved in the 
road construction industry. It filed an 
Application for Refund as an end user of 
refined petroleum products in the 
subpart V crude oil refund proceeding. A 
group of state governments and two 
territories of the United States (the 
States) objected to the application, 
provided evidence concerning the 
constructioin industry as a whole, and 
filed a Motion for Discovery. The DOE 
determined that the States had failed to 
produce any convincing evidence to 
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show that the Sundt Corporation had 
been able to pass on the crude oil 
overcharges to its customers, and found 
that the States’ evidence failed to 
properly address the individual situation 
of the applicant. As in previous 
decisions, the DOE rejected the States’ 
contention that industry-wide data 
constituted sufficient evidence to rebut 
the presumption that end-users such as 
Sundt Corporation were injured by 
crude oil overcharges. Sundt 
Corporation was unable to pass through 
its alleged overcharges through the use 
of price escalator clauses. The DOE 
granted Sundt Corporation a refund of 
$35,739, based on its approved 
purchases of 44,673,220 gallons of 
petroleum products. The DOE 
accordingly denied the Motion for 
Discovery filed by the States. 


Texaco Inc./Olympic Oil et al., 12/27] 
90, RF321-445 et al. 

The DOE issued a Decision and Order 
in the Texaco Inc. refund proceeding 
concerning three Applications for 
Refund filed by retail outlets that were 
direct purchases of Texaco refined 
products. One of these retail outlets was 
operated by a partnership owned 
equally by Mr. Coleman and Ms. 
Strickland. Mr. Coleman also owned 50 
percent of Cabeon Corporation which in 
turn owned the other two retail outlets. 
The applicants stated that they accepted 
the presumption of injury; accordingly 
they were not required to demonstrate 
injury. In applying these presumptions, 
the DOE found that the two retail outlets 
owned by Cabeon should be considered 
together and granted them a refund of 
$10,000 under the mid-level presumption 
of injury. The DOE found that under the 
circumstances of this case it would be 
inequitable to treat the partnership as 
part of the same firm as Cabeon 
Corporation even though there was 
some common ownership between the 
two. Accordingly, the partnership was 
granted a separate refund under the 
small claims presumption of $4,646. The 
total refund amount granted in this 
Decision is $17,656 ($14,646 principal 
plus $3,010 interest). 


Union Carbide Corporation, 12/24/90, 
RF272-63202 


Atlantic Richfield Co./ Joseph L. Castor Co. et al 


Joseph L. Castor Co.) NO. 1... ceeccsescssesseesssssessesnesesnees 
Joseph L. Castor Co., NO. 8 un............cecsecnssssnssesssoresssneneanee 


Gulf Oil Corp./Phillips Gulf Service 

Henkels & McCoy, Inc 

Shell Oil Company/Dan L. Williams, Jr. et al 
Sunexport Holdings Corporation 

Texaco Inc./Welcome Oil Co. et al 


The Department of Energy (DOE) 
issued a Decision and Order denying 


Union Carbide Corporation's {Union 
Carbide) Application to receive a 
Refund in the subpart V crude oil refund 
proceeding. Union Carbide applied for a 
refund based on its purchases of refined 
petroleum products during the period 
August 19, 1973 through January 27, 
1981. However, Union Carbide had 
previously executed a valid Waiver and 
Release in its receipt of a refund from 
the Refiner’s Escrow in the Stripper 
Well Litigation. Union Carbide disputed 
the DOE’s belief that such a Waiver and 
Release precludes a company from 
receiving a subpart V crude oil refund. 
Moreover, Union Carbide stated that if 
the Waiver and Release is judged 
binding, it was invalid because of 
misrepresentations made to its company 
by the DOE. In considering these 
arguments, DOE found that the valid 
Waiver and Release clearly prevents 
Union Carbide from receiving a crude oil 
refund. Union Carbide’s argument that it 
was misled about the likelihood of 
receiving a subpart V refund based on a 
presumption of injury by the DOE was 
jduged to be without merit. Therefore, 
the DOE dismissed Union Carbide's 
Application for Refund. 

Ward Foods, Inc. 12/24/90, RF272-65435 


The Department of Energy (DOE) 
issued a Decision and Order denying the 
Application submitted by Ward Foods, . 
Inc. (Ward) for a crude oil overcharge 
refund. In its application, Ward claimed 
that it had purchased refined petroleum 
products during the crude oil price 
control period. Ward failed to document 
its purchase volumes, however, either 
by submitting contemporaneous 
documents or by demonstrating that it 
relied on a reasonble estimation 
technique. In addition, Ward did not 
respond to requests from the DOE to 
substantiate its puchase volumes. 
Accordingly, the DOE denied the 
Application submitted by Ward. 


Wyoming Highway & Transportation 
Department, Arkansas Highway & 
Transportation Department, 12/27/ 
90, RF272-60078, RF272-61591 
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The Department of Energy {DOE) 
issued a Decision and Order 
refund monies from crude oil ec 
psa to the Wyoming Highway 

Transportation Department (Wyoming) 
and the Arkansas Highway & 
Transportation Department (Arkansas) 
based on their purchases of refined 
petroleum products during the — 
August 19, 1973 through January 
1981. Both applicants are state oi 
that applied for refunds based solely on 
their department's purchases of refined 
products for their end-use. Phillip P. 
Kalodner, counsel for utilities, 
transporters and manufacturers filed 
identical conditional objections to these 
Applications. Mr. Kalodner stated that 
the DOE should deny these Applications 
because both of these governmental 
entities waived their rights to receive 
subpart V crude oil refunds under the 
Stripper Well Settlement Agreement. He 
also stated that the granting of refunds 
to state entities under direct restitution 
would unfairly duplicate the monies the 
states received under indirect 
restitution. Morever, Mr. Kalodner 
stated that granting these Applications 
would deprive non-governmental 
claimants of their full share of allocable 
monies. Mr. Kalodner also attempted to 
rebut the applicant's assertions that they 
are end-users. The DOE decided that 
Mr. Kalodner had failed to rebut the 
end-user presumption and was incorrect 
in his argument that these government 
agencies had waived their rights to 
receive refunds. Emphasizing the 
difference between indirect and direct 
restitution, the DOE rejected Mr. 
Kalodner’s assertion of duplication and 
found no evidence to justify Mr. 
Kalodner’s call for prioritization. The 
DOE therefore granted a refund of 
$171,527 to Wyoming and a refund to 
Arkansas of $81,517. 


Refund Applications 


The Office of Hearings and Appeals 
issued the following Decisions and 
Orders concerning refund applications, 
which are not summarized. Copies of the 
full texts of the Decisions and Orders 
are available in the Public Reference 
room of the office of Hearings and 
Appeals. 


RF 304-8348 
RF304-11001 
RF304-11002 
AF300-7018 
RF300-7020 
RF300-7262 
RF272-1988 
RF315-56 
RF272-63427 
RF321-2483 


12/27/90 


12/24/90 
12/27/90 
12/26/90 
12/28/90 
12/26/90 
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The following submissions were 


Case No. 
RF272-56388 


RF300-13370 
RF300-13283 
RF290-13393 
RF321-11558 
RF300-13117 
RD272-61630 


RD272-71613 
RF300-13119 
RF300-12753 
RF300-12945 
RF272-49930 

RF321-1046 
RF300-12363 
RF300-12354 
RF321-10068 
RF300-12616 
RF300-13126 
RF272-56474 
RF300-12758 
RF300-12462 
RF300-13419 
RF300-12500 
RF272-75660 

RF321-5020 
RF300-13024 


RF272-59198 
RD272-61369 
RF321-1159 
RF300-13269 
RF300-12540 
RF300-12737 
RD272-62127 
RF321-1236 
RF315-952 
RF321-1262 
RF272-59163 
RF321-5886 
RF321-9570 
RD272-60289 
LFA-0090 
RR321-44 
RF300-13018 
RF321-11435 
RF300-13304 
RF321-1501 
RF272-20274 
RF-30013001 


Copies of the full text of these 
decisions and orders are available in the 
Public Reference Room of the Office of 
Hearings and Appeals, room 1E~-234, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1 p.m and 5 p.m., except federal 
holidays. They are also available in 
Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 


Dated: January 14, 1991. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 
[FR Doc. 91-1421 Filed 1-18-991; 8:45 am] 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[SW-FRL-3898-7; EPA/OSW-FR-91-010) 


Report to Congress; Medical Waste 
Management in the United States; 
Second Interim Report 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of availability of Report 
to Congress on Medical Waste 
Management in the United States. 


SUMMARY: The U.S. Environmental 
Protection Agency [EPA] is today 
announcing the availability of Medical 
Waste Management in the United 
States—Second Interim Report to 
Congress. Section 11008 of the Medical 
Waste Tracking Act (MWTA), requires 
EPA to prepare a series of reports to 
Congress addressing medical waste 
management issues. The second interim 
report is a summary of ongoing activities 
within the five states participating in the 
demonstration tracking program and 
research activities which are underway 
to supplement existing information. 
ADDRESSES: This report is available for 
viewing at all EPA libraries and in the 
EPA RCRA docket room, U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, DC 20460, from 
9:30 a.m. to 3:30 p.m., Monday through 
Friday, except legal holidays; telephone: 
202-475-9327. The public may copy a 
maximum of 50 pages of material from 
any regulatory docket at no cost. 
Additional copies cost 20 cents per page. 
The document may be purchased from 
the National Technical Information 
Service (NTIS), U.S. Department of 
Commerce, Springfield, Virginia 22161, 
at (703) 487-4600: ‘Report to Congress: 
Medical Waste Management in the 
United States—Second Interim Report,” 
EPA/530-SW-90-087A. 

FOR FURTHER INFORMATION CONTACT: 
For general information and/or a copy 
of the Executive Summary (EPA/530- 
SW-90-087B), contact the RCRA/ 
Superfund Hotline toll free at (800) 424— 
9346 (in Washington, DC, call (202) 382- 
3000). For information on specific 
aspects of the report, contact Michaelle 
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Wilson, Office of Solid Waste (OS-332), 
U.S. Environmental Protection Agency, 
401 M Street, SW., Washington, DC 
20460, (202) 382-4669. 


SUPPLEMENTARY INFORMATION: This 
report fulfills the requirements of 
MWTA Section 11008(b), which requires 
EPA to prepare two interim reports on 
medical waste management. The second 
report contains information on the two 
year demonstration tracking program 
which is effective in five states (New 
York, New Jersey, Rhode Island, 
Connecticut and Puerto Rico) through 
June 22, 1991. This report is the second 
in a series of three reports which 
addresses the topics required in RCRA 
subsection 11008(a) (1) through: (12). 
Generally, the information presented 
in the first interim report reflected EPA’s 
planned information gathering activities 
and the available data on medical 
waste. The second report updates 
information on the demonstration 
tracking program; outlines some effects 
of the program, issues for future 
consideration, and updates the ongoing 
research and data gathering activities. 


Dated: December 21, 1991. 
Don R. Clay, 
Assistant Administrator, Office of Solid 
Waste and Emergency Response. 
[FR Doc. 91-1403 Filed 1-18-91; 8:45 am] 
BILLING CODE 6560-50-M 


[OPTS-44561; FRL 3647-6] 


TSCA Chemical Testing; Receipt of 
Test Data 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Notice. 


SUMMARY: This notice announces the 
receipt of test data on vinyl fluoride 
(CAS No. 75-02-5) submitted pursuant 
to a final test rule, and on C. I. Disperse 
Blue (CAS No. 3618-72-2), submitted 
pursuant to a consent order. All data 
were submitted under the Toxic 
Substances Control Act (TSCA). 
Publication of this notice is in 
compliance with section 4(d) of TSCA. 


FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, 
Environmental Assistance Division (TS— 
799), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-543B, 401 M St., SW., Washington, DC 
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20460, (202) 554-1404, TDD (202) 554- 
0551. 

SUPPLEMENTARY INFORMATION: Section 
4(d) of TSCA requires EPA to publish a 
notice in the Federal Register reporting 
the receipt of test data submitted 
pursuant to test rules promulgated under 
section 4(a) within 15 days after it is 
received. Under 40 CFR 790.60, all TSCA 
section 4 consent orders must contain a 
statement that results of testing 
conducted pursuant to these testing 
consent orders will be announced to the 
public in accordance with section 4(d). 


1. Test Data Submissions 


Test data for vinyl fluoride were 
submitted by the Chemical 
Manufacturers Association on behalf of 
the test sponsors and pursuant to a final 
test rule at 40 CFR 799.1700. They were 
received by EPA on December 18, 1990. 
The submission describes the 
“determination of unscheduled DNA 
synthesis in rat spermatocytes following 
in-vivo exposure to vinyl fluoride by 
inhalation”. Health effects testing is 
required by this test rule. Fluoroalkenes 
are used as precursors in the 
manufacture of highly specialized 
polymers and elastomers. 

Test data for C. L. Disperse Blue were 
submitted by the U. S. Operating 
Committee of ETAD on behalf of the test 
sponsors and pursuant to a consent 
order at 40 CFR 799.5000. They were 
received by EPA on December 12,1990. 
The submission describes a 
developmental toxicity test in rats. 
Health effects testing is required by this 
test rule. This chemical is used for 
dyeing or printing polyester fibers. 

EPA has initiated its review and 
evaluation process for these data 
submissions. At this time, the Agency is 
unable to provide any determination as 
to the completeness of the submissions. 


Il. Public Record 


EPA has established a public record 
for this TSCA section 4(d) receipt of 
data notice (docket number OPTS- 
44561). This record includes copies of al] 
studies reported in this notice. The 
record is available for inspection from 8 
a.m. to 12 noon, and 1 p.m. to 4 p.m., 
Monday through Friday, except legal 
holidays, in the TSCA Public Docket 
Office, Rm. NE-G004, 401 M St., SW., 
Washington, DC 20460. 

Authority: 15 U.S.C. 2603. 

Dated: January 9, 1991. 

Charles M. Auer, 


Director, Existing Chemical Assessment 
Division, Office of Toxic Substances. 


[FR Doc. 91-1411 Filed 1-18-91; 8:45 am] 
BILLING CODE 6560-50-F 
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Grants Pass Broadcasting Corp. et al.; 
Applications 


1. The Commission has before it the 
following mutually exclusive 
applications for 2 new FM stations: 


FEDERAL COMMUNICATIONS 
COMMISSION 


January 15, 1991. 

The Federal Communications 
Commission has submitted the following 
information collection requirement to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980 (44 
U.S.C, 3507). 

Copies of this submission may be 
purchased from the Commission's copy . 
contractor, Downtown Copy Center, 
1114 21st Street, NW., Washington, DC 
20036, (202) 452-1422. For further 
information on this submission contact 
Judy Boley, Federal Communications 
Commission, (202) 632-7513. Persons 
wishing to comment on this information 
collection should contact Jonas 
Neihardt, Office of Management and 
Budget, room 3235 NEOB, Washington, 
DC 20503, (202) 395-3785. 

OMB Number: 3060-0056. 

Title: Registration of Telephone and 
Date Terminal Equipment. 

Form Number: FCC Form 730. 

Action: Revision. 

Respondents: Businesses or other for- 
profit (including small businesses). 

Frequency of Response: On occasion. 

Estimated Annual Burden: 2,400 
responses, 24 hours average burden per 
response, 57,600 hours total annual 


* burden. 


Needs and Uses: Telephone and data 
terminal equipment located on customer 
premises must be registered with the 
Commission. Part 68 of FCC’s rules and 
regulations establishes nationwide 
technical standards for telephone and 
data equipment designed for connection 
to the network. Part 68 also sets forth 
the terms and conditions for connection 
and for the registration of customer 
provided terminal equipment. The 
purpose of part 68 is to protect the 
network from certain types of harm and 
interference to other subscribers. The 
information submitted is used by FCC 
and Common Carrier Bureau staff for 
evaluation of equipment to determine 
whether such equipment meets the 
criteria set forth in part 68 of the Rules. 
This is necessary in order to prevent 
improperly designed equipment from 
causing harm to the nation’s telephone 
network. The information submitted is 
available for public inspection. 

Federal Communications Commission. 
Donna R. Searcy, 

Secretary. 

[FR Doc. 91-1428 Filed 1-18-91; 8:45 am] 
BILLING CODE 6712-01-M 


BEST COPY AVAILABLE 
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5. Comparative, All 
6. Ultimate, All 


2. Pursuant to section 309(e) of the 
Communications Act of 1934, as 
amended, the above applications have 
been designated for hearing in a 
consolidated proceeding upon the issues 
whose headings are set forth below. The 
text of each of these issues has been 
standardized and is set forth in its 
entirety under the corresponding 
headings at 51 FR 19347, May 29, 1986. 
The letter shown before each applicant's 
name, above, is used below to signify 
whether the issue in question applies to 
that particular applicant. 

3. If there are any non-standardized 
issues in this proceeding, the full text of 
the issue and the applicants to which it 
applies are set forth in an appendix to 
this Notice. A copy of the complete HDO 
in this proceeding is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW., 
Washington, DC. The complete text may 
also be purchased from the 
Commission's duplicating contractor, 
International Transcription Services, 
Inc., 2100 M Street, NW., Washington, 
DC 20037. (Telephone (202) 857-3800). 
W. Jan Gay, 

Assistant Chief, Audio Services Division, 
Mass Media Bureau. 


Appendix (Round Rock, Texas) 


1. To determine whether Sonrise 
Management Services, Inc. was an 
undisclosed party-in-interest in the 
application of I (RRBI). 

2. To determine whether I's (RRBI's) 
organizational structure is a sham. 

3. To determine, from the evidence 
adduced pursuant to Issues 1 and 2 above, 
whether I (RRBI) possesses the basic 
qualifications to be a licensee of the facilities 
sought herein. 


[FR Doc. 91-1429 Filed 1-18-91; 8:45 am] 
BILLING CODE 6712-01-M 


FEDERAL MARITIME COMMISSION 


Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 


Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., room 10325. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission, Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 207-011315. 

Title: American Auto Carriers/ 
NOSAC Joint Service Agreement. 


Parties: 

American Auto Carriers, Inc. 

NOSAC 

Synopsis: The proposed Agreement 
would permit the parties to form a joint 
service employing U.S.-flag roll-on/roll- 
off vessels in the trade between U.S. 
Atlantic ports and ports in Europe, the 
United Kingdom, Eire, and the islands of 
the Atlantic (including intermediate 
ports but not in U.S. domestic trade). 

Dated: January 15, 1991. 

By Order of the Federal Maritime 
Commission 
Joseph C. Polking, 
Secretary. 
[FR Doc. 91-1358 Filed 1-18-91; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


The companies listed in this notice 
have filed an application under 
§ 225.23(a}(1) of the Board's Regulation 
Y (12 CFR 225.23(a}(1)) for the Board's 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and 225.21(a) of Regulation Y 
(12 CFR 225.21(a)}) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 


express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweight possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than February 12, 1991. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President), 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Capital Directions, Inc., Mason, 
Michigan; to engage de novo through its 
subsidiary, Monex Financial Services, 
Inc., Mason, Michigan, in data 
processing activities pursuant to 
§ 225.25(b)(7); tax planning and tax 
preparation for individuals, businesses, 
and non-profit organizations pursuant to 
§ 225.25(b}(21); and collecting either 
retail or commercial overdue accounts 
receivables pursuant to § 225.25{b)(23) 
of the Board’s Regulation Y. The 
accounts receivable collection activities 
will be conducted in the Great Lakes 
region. 

B. Federal Reserve Bank of San 
Francisco (Kenneth R. Binning, Assistant 
Vice President), 101 Market Street, San 
Francisco, California 94105: 

1. Western Security Bancorp, 
Burbank, California; to engage de novo 
through its subsidiary, Oakmont Escrow, 
Inc., Toluca Lake, California, in trust 
activities pursuant to § 225.25(b)(3) of 
the Board’s Regulation Y. These 
activities will be conducted in the State 
of California. 


Board of Governors of the Federal Reserve 
System, January 15, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-1365 Filed 1-18-91; 8:45 am] 
BILLING CODE 6210-01-M 
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FNC Bancorp, inc., et al.; Formations 
of; Acquisitions by; and Mergers of 
Bank Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842{c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than February 
12, 1991. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President), 104 
Marietta Street, NW., Atlanta, Georgia 


30303: 

1. FNC Bancorp, Inc:, Douglas, 
Georgia; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of First National Bank of 
Coffee County, Douglas, Georgia, a de 
novo bank. 

B. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President), 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Goodenow Bancorporation, 
Okoboji, Iowa; to acquire 11.16 percent 
of the voting shares of Jackson 
Bancorporation, Jackson, Minnesota, 
and thereby indirectly acquire Bank 
Midwest, Minnesota Iowa, National 
Association, Fairmont, Minnesota, a 
bank formed by the merger of Bank 
Midwest, Minnesota Iowa, National 
Association, Fairmont, Minnesota 
(formerly Fairmont National Bank, 
Fairmont, Minnesota) and Bank 
Midwest, Minnesota Iowa, National 
Association, Jackson, Minnesota 
(formerly First National Bank, Jackson, 
Minnesota). 

2. KSB Financial, Inc., Kingston, 
Michigan; to become a bank holding 
company by acquiring 100 percent of the 


voting shares of The Kingston State 
Bank, Kingston, Michigan. 

3. Mid-America National Bancorp, 
Inc., Chicago, Illinois; to become a bank 
holding company by acquiring 98.5 
percent of the voting shares of Mid- 
America National Bank of Chicago, 
Chicago, Illinois; 100 percent of the 
voting shares of Security Chicago Corp., 
Chicago, Illinois, and thereby indirectly 
acquire First Security Bank of Chicago, 
Chicago, Illinois; and 20 percent of the 
voting shares of First State Bancorp of 
Princeton, Princeton, Illinois, and 
thereby indirectly acquire First State 
Bank of Princeton, Princeton, Illinois, 
and First Bank and Trust Company, 
Gridley, Illinois. 

C. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President), 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Citizens Bancorp, Inc., Morris, 
Minnesota; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Citizens Bank of Morris, 
Morris, Minnesota. 


D. Federal Reserve Bank of Dallas (W. 


Arthur Tribble, Vice President), 400 
South Akard Street, Dallas, Texas 75222: 
1. BancWest Bancorp, Inc., Taylor, 
Texas; to acquire 100 percent of the 
voting shares of The Bank of the West, 
Austin, Texas. 
Board of Governors of the Federal Reserve 
System, January 15, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-1366 Filed 1-18-91; 8:45 am] 
BILLING CODE 6210-01-m 


W. Dale & Laveta M Maudiin, et al.; 
Change in Bank Control Notices; 
Acquisitions of Shares of Banks or 
Bank Holding Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board's Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considéred in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors, Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than February 6, 1991. 
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A. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. W. Dale & Laveta M. Maudlin, St. 
Joseph, Missouri, and Robert G. Bolin, 
St. Joseph, Missouri, to each acquire an 
additional 1.05 percent of the voting 
shares of First American Bancshares, 
Inc., Union Star, Missouri, for a total of 
25.32 percent, and thereby indirectly 
acquire First Security Bank, Union Star, 
Missouri. 

2. Sarah Welch Young, Paradise 
Valley, Arizona; to acquire an additional 
0.15 percent of the voting shares of 
Citizens Bancshares Co., Chillicothe, 
Missouri, and thereby indirectly acquire 
Citizens Bank & Trust Company, 
Chillicothe, Missouri, and First Bank of 
Maryville, Maryville, Missouri. 

Board of Governors of the Federal Reserve 
System, January 15, 1991. 

Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-1367 Filed 1-18-91; 8:45 am} 


Private 
of All Types of Securities, and Act as a 
“Riskless Principal” 


The Sumitomo Bank Limited, Osaka, 
Japan (“Applicant”), has applied 
pursuant to section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) (“BHC Act”) and § 225.23(a) 
of the Board's Regulation Y (12 CFR 
225.23(a)), through its wholly owned de 
novo subsidiary, Sumitomo Bank 
Securities-Inc., New York, New York 
(“Company”), to engage de novo in the 
following activities: 

(1) Providing securities brokerage and 
investment advice on a combined basis 
(“full-service brokerage”) io institutional 
and retail customers and Company's 
affiliates; 

(2) The private placement, as agent, of 
all types of securities, including 
providing related advisory services; 

(3) Buying and selling all types of 
securities on the order of investors as 
“riskless principal”; 

(4) Providing investment advisory 
services to customers pursuant to 
§ 225.25(b)(4) of Regulation Y (12 CFR 
225.25(b)(4)); 

(5) Providing securities brokerage 
services and related securities credit 
services pursuant to § 225.25{b)(15) of 





the Board's Regulation Y (12 CFR 
225.25(b)(15)}; and 

(6) Providing underwriting and dealing 
services pursuant to § 225.25(b)(16) of 
the Board’s Regulation Y (12 CFR 
225.25(b)(16)). Company would conduct 
the proposed activities through the 
United States. 

Section 4(c)(8) of the BHC Act 
provides that a bank holding company 
may, with Board approval, engage in 
any activity “which the Board, after due 
notice and opportunity for hearing, has 
determined (by order or regulation) to 
be so closely related to banking or 
managing or controlling banks as to be a 
proper incident thereto.” 


The Board has previously determined - 


that engaging in full-service brokerage 
activities is closely related and a proper 
incident to banking. See, e.g., National 
Westminster Bank PLC, 72 Federal 
Reserve Bulletin 584 (1986) (“Natwest”). 
Applicant has committed to conduct 
these activities subject to substantially 
all of the limitations in Natwest, as they 
were modified in The Toronto Dominion 
Bank, 76 Federal Reserve Bulletin 573 
(1990) (“Toronto Dominion"); The Bank 
of Tokyo, Limited, 76 Federal Reserve 
Bulletin 654 (1990) (“Bank of Tokyo”); 
Bankers Trust New York Corporation, 
74 Federal Reserve Bulletin 695 (1988); 
and Manufacturers Hanover 
Corporation, 73 Federal Reserve Bulletin 
930 (1987). Applicant proposes to have 
one officer of its U.S. branch act as a 
director of Company, as permitted in 
Bank of Tokyo. Applicant also seeks the 
authority for Company to share office 
space with its U.S. affiliates except its 
United States subsidiary banks, 
branches and agencies. 

In addition, Company intends to 
broker shares of investment companies 
sponsored or advised by Applicant's 
bank affiliates. Company has committed 
to conduct these activities subject to 
substantially all of the limitations set 
forth in Norwest Corporation, 76 Federal 
Reserve Bulletin 79 (1990) (“Norwest’}. 

Applicant also seeks authority for 
Company, within defined parameters 
established by institutional customers, 
to exercise discretion in buying and 
selling securities on behalf of 
institutional customers. This service 
would be performed solely for 
institutional customers subject to the 
conditions in /.P. Morgan & Company 
Incorporated, 73 Federal Reserve 
Bulletin 810, 811 (1987). 

The Board has previously approved 
the proposed private placement of al! 
types of securities, and Applicant has 
committed to comply with substantially 
all of the limitations and conditions set 
forth in the Board’s Orders, as modified 
for foreign banks. See e.g., J.P. Morgan & 


Company Incoporated, 76 Federal 
Reserve Bulletin 26 (1990) (“‘7.P. 
Morgan"); The Sanwa Bank, Limited, 77 
Federal Reserve Bulletin 64 (1991). In 
conncection with its private placement 
activities, Company seeks the authority 
to provide loans, letters of credit, and 
guaranties to support an affiliated issuer 
of securities. Company commits not to 
provide loans, which are the functional 
equivalent of purchasing securities for 
the account of the lender, letters of 
credit, and guarantees to support 
nonaffiliated issuers of securities. 

In addition, the Board has previously 
approved the proposed buying and 
selling of all types of securities on the 
order of investors as “riskless 
principal.” See, e.g., J.P. Morgan; 
Bankers Trust New York Corporation, 
75 Federal Reserve Bulletin 829 (1989) 
(“Bankers Trust”). Applicant commits 
that Company will conduct this 
proposed activity using substantially the 
same methods and procedures 
established by the Board in these 
Orders. 

Company does not intend to engage in 
the private placement of shares or act as 
a riskless principal for shares of 
investment companies sponsored or 
advised by Applicant's affiliates. 

In addition, the Board has previously 
determined that the proposed 
investment advisory, securities 
brokerage, and dealing and underwriting 
services are closely related and a proper 
incident to banking. Applicant will 
conduct the proposed investment 
advisory services subject to the 
conditions of § 225.25(b)(4)} of the 
Board's Regulation Y (12 CFR 
225.25(b)(4)). The securities brokerage, 
related securities credit activities 
pursuant to the Board’s Regulation T, 
and incidental activities such as offering 
custodial services and cash 
management services are authorized by 
§ 225.25(b)(15) of the Board’s Regulation 
Y (12 CFR 225.25(b)(15)). Applicant will 
conduct the proposed dealing and 
underwriting activities subject to the 
conditions of § 225.25(b)(16).of the 
Board's Regulation Y (12 CFR 
225.25(b)({16)). 

Applicants also proposes to engage, 
through Company, as an incident to the 
underwriting activities described above, 
in hedging its positions by engaging in 
forward, futures, options, and options on 
futures contracts. These hedging 
activities would be conducted in a 
manner consistent with the Statement of 
Policy in § 225.142 of the Board's 
Regulation Y (12 CFR 225.142). 

Applicant states that the proposed 
activities will benefit the public by 
promoting competition and providing 
added convenience to customers and 
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gains in efficiency. Moreover, Applicant 
believes that the preposed activities will 
not result in any unsound i 
practices or other adverse effects. 

Any comments or requests for hearing 
should be submitted in writing and 
received by William W. Wiles, 
Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551, not later than February 13, 
1991. Any request for a hearing on this 
application must, as required by 
§ 262.3(e) of the Board's Rules of 
Procedure (12 CFR 262.3(e)), be 
accompanied by a statement of reasons 
why a written presentation would not 
suffice in lieu of a hearing, identifying 
specifically any questions of fact that 
are in dispute, summarizing the evidence 
that would be presented at a hearing, 
and indicating how the party _ 
commenting would be aggrieved by 
approval of the proposal. 

This application may be inspected at 
the offices of the Board of Governors or 
the Federal Reserve Bank of San 
Francisco. 

Board of Governors of the Federal Reserve 
System, January 15, 1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 91-1368 Filed 1-18-91; 8:45 am] 
BILLING CODE 6210-01-M 


Ee 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


President’s Council on Physical 
Fitness and Sports 


AGENCY: Office of the Assistant 
Secretary for Health, HHS. 


ACTION: Notice of meeting. 


SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the President's 
Council on Physical Fitness and Sports. 
This notice also describes the functions 
of the Council. Notice of this meeting is 
required under the Federal Advisory 
Committee Act. 

DATES: February 4, 1991—9 a.m—4 p.m. 
ADDRESS: Westin Hotel, Sulgrave Room, 
24th & M Streets NW., Washington, DC 
20037. 

FOR FURTHER INFORMATION CONTACT: 
Wilmer D. Mizell, Executive Director, 
President's Council on Physical Fitness 
and Sports, 450 5th Street NW., suite 
7103, Washington, DC 202/272-3421. 
SUPPLEMENTARY INFORMATION: The 
President’s Council on Physical Fitness 
and Sports operates under Executive 
Order #12345, and subsequent orders. 
The functions of the Council are: (1) To 
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advise the President and Secretary 
concerning progress made in carrying 
out the provisions of the Executive 
Order and reommending to the President 
and Secretary, as necessary, actions te 
accelerate progress; (2) advise the 
Secretary on matters pertaining to the 
ways and means of enhancing - 
opportunities for participation in 
physical fitness and sports actions to 
extend and improve physical aetivity 
programs and services; (3) advise the 
Secretary on State, local, and private 
actions toa extend and improve physical 
activity programs and services. 

The Council will hold this meeting to 
apprise the members of the national 
program of physical fitness and sports, 
to report on ongoing Council programs, 
and fo plan for future directions. 

Dated: January 15, 1991. 

Wilmer D. Mizell, 

Executive Director, President's Council on 
Physical Fitness and Sports. 

[FR Doe. 91-2395 Filed 1-18-92; &45 am} 
BILLING CODE 4160-17-48 


Alcohol, Drug Abuse, and Mental 


AGENCY: National Institute om Drug 
Abuse, HHS. 


action: Notice. 


in the Federah Register a list of 
laboratories certified to meet standards 


of subpart C of the Mandatory 
Guidelines for Federal Workplace Drug 


Testing (53 FR 11979-11986) 
dated April 11, 1988. This netice informs 
the public that, effective January 14, 
1991, the following laboratory’s 
certification is partially suspended 
under Section 3.14 of the Guidelines: 
Bio-Analytical Technologies, 2356 North 
Lincoln Avenue, Chicago, IE. 60614; 
Telephone (312)-880-6900. 

The certification of the above named 
laboratory is suspended from 
conducting confirmatory testing of 
amphetamines. Under the terms of the 
suspension, the laboratory is required to 
send a portion of each urine specimen 
that it determines by initial testing to be 
positive for amphetamines to another 
HHS/NIDA certified laboratory for 
independent testing of the specimen for 
amphetamines. The result determined 
by this independent testing will be the 
result reported. 


The laboratory named above 
continues to meet all requirements for 
HHS/NIDA certification for testing urine 
specimens for marijuana, cocaine, 
opiates and phencyclidine. 

FOR FURTHER INFORMATION CONTACT: 
Mona. W. Brown, Press Officer, National 
Institute on Drug Abuse, room $-A-54, 
5600 Fishers Lane, Rockville, Maryland 
20857; Telephone (301}-443-6245. 
Charles R. Seluster, 

Director, National Institute on Drug Abuse. 
[FR Doc. 91-1555 Filed 1-16-91; &45 am} 
BILLING CODE. 4160-20-m 


Centers for Disease Control 


Program Announcement 912, Grants 
for Injury Prevention and Controf 
Research 


A notice announcing the availability 
of Fiscal Year 1990 funds for grants te 
support injury prevention and control 
research on various priority issues was 
published in the Federal Register on 
April 12, 1990 (55 FR 13839). The notice 
is amended as follows: 

On page 13841, third column, 
information receipt and 
review of applications under the 
heading “Application Submission and 
Deadlines,” is amended as follows: The 
future date for this announcement 
submission is October 1, 1991, for alt 
new, competitive renewals and revised 
applications. No applications wilt be 
accepted im Pebruary or March 199. 

All other information and 
requirements in the notice remain the 
same. 

Dated: farmary 14, 1981. 

Robert L. Foster, 

Acting Director, Office of Program Support, 
Centers for Disease Control. 

[FR Doe. 91-1357 Filed 1-18-91; 8:45 am] 
BILLING CODE 4160-18-M. 


Program Announcement 913; Grants 
for Injury Research Centers and Injury 
Control Research Program Project 
Grants 
AMENDMENT 

A notice announcing the availebility 
of Fiscal Year 1990 funds for grants to 
supports Injury Control Research 
Centers {ICRCsj and Injury Control 


Researeh Program Projects (RPPGs} was 
published in the Federal Register on 


April 12, 1990, (55 FR 43842). The notice - 


is amended as follows: 

On page 23844, first column, 
information and 
review of applications under the 


heading “Application Submission and 
Deadlines,” is amended as follows: 
There will be no application submissian 
receipt date im 1991. An anticipated 
receipt date is February 1, 1992 for new, 
competitive renewals and revised 
applications. 

Aff other information and 
requirements im the notice remain the 
same. 

Dated: Januazy 14, 1991. 

Rebert L. Foster, 

Acting Director, Office of Program Support, 
Centers for Disease Control. 

[PR Doc. 91-1356 Piled 1-18-91; &45-am} 
BILLING CODE 4160-18-M 


SUMMARY: 42. U.S.C. 299c, section 921 of 
the Public Health Service {PHS} Act, as. 


Council for Health Care Policy, 
Research, and Evaluation (the Council). 


matters related to. the enhancement of 
the quality, appropriateness, and 
effectiveness of health care services and 
access to such services through 


of health care services. Seventeen 
members with staggered terms were 
appointed im 1990. Five current 
members’ terms will expire in May 1991. 
Nominations to fill these vacancies 
should be received on or before 
February 15, 199%. Current members 
whose terms expire in 1991 will be 
considered for reappointment should 
they so desire. 
aporesses: All nominations for 
membership should be submitted to 
Judith D. Moore, Executive Secretary, 
National Advisory Council for Health 
Care Policy, Research, and Evaluation, 
room 18A-30, Parklawn Building, 5600 
Fishers Lane, Rockville, Maryland 20857. 


FOR FURTHER INFORMATION CONTACT: 
Judith D. Moore, Executive Secretary at 
(301) 443-9942. 

SUPPLEMENTARY INFORMATION: 42 U.S.C. 
299c, section 921 of the PHS Act, 
provides that the National Advisory 
Council for Health Care Policy, 
Research, and Evaluation shalt consist 
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of 17 appropriately qualified 
representatives of the public appointed 
by the Secretary. Of the 17 public 
members, 8 are to be individuals 
distinguished in the conduct of research, 
demonstration projects, and evaluations 
with respect to health care; 3 are to be 
individuals distinguished in the practice 
of medicine; 2 are to be individuals 
distinguished in the health professions; 2 
are to be individuals distinguished in the 
fields of business, law, ethics, 
economics, and public policy; and 2 are 
to be individuals representing the 
interests of consumers of health care. 

The five members whose terms expire 
May 31, 1991, represent expertise in 
health services research (2 members), 
business (one member), the practice of 
medicine (one member), and the 
interests of health care consumers (one 
member). Each of these individuals with 
expiring terms will be considered for 
reappointment should they so desire. 

The Council advises the Secretary, 
through the Administrator, regarding 
priorities for a national agenda and 
strategy for: (1) Conduct of research, 
demonstration projects, and evaluations 
with request to health care, including 
clinical practice and primary care; (2) 
development and application of 
appropriate health care technology 
_ assessments; (3) development and 
periodic review and updating of 
guidelines for clinical practice, 
standards of quality, performance 
measures, and medical review criteria 
with respect to health care; (4) conduct 
of research on outcomes of health care 
services and procedures. In addition, the 
Council performs second level review of 
grant applications in excess of $250,000 
total direct costs. 

The term of office is 3 years, except 
that appointments are staggered to 
permit an orderly rotation of 
membership. 

Interested persons may nominate one 
or more qualified persons for 
membership on the Council. 
Nominations shall state that the 
nominee is willing to serve as a member 
of the Council and appears to have no 
conflict of interest that would preclude 
Council membership. Potential 
candidates will be asked to provide 
detailed information concerning such 
matters as financial interests, 
consultancies, and research grants or 
contracts, to permit evaluation of 
possible sources of conflict of interest. 

The Department has special interest 
in assuring that women, minority groups, 
and the physically handicapped are 
adequately represented on advisory 
bodies and, therefore, extends particular 
encouragement to nominations for 
appropriately qualified female, minority, 


and/or physically handicapped 
candidates. 

Dated: January 14, 1991. 
J. Jarrett Clinton, 
Acting Administrator, Agency for Health Care 
Policy and Research. 
[FR Doc. 91-1361 Filed 1-18-91; 8:45 am] 
BILLING CODE 4160-90-M 


Meeting of the National Advisory 
Counsel for Health Care Policy, 
Research, and Evaluation 


AGENCY: Agency for Health Care Policy 
and Research, HHS. 


ACTION: Notice of public meeting. 


summary: In accordance with section 
10{a) of the Federal Advisory Committee 
Act, this notice announces a meeting of 
the National Advisory Council on 
Health Care Policy, Research, and 
Evaluation. 

DATES: The meeting will be open to the 
public on Thursday, January 31, 1991, 
from 9:30 a.m. to 12 noon; and, on 
Friday, February 1, 1991, from 8:30 a.m. 
to 1 p.m. 

In accordance with the provisions set 
forth in section 552b(c)(6), title 5, U.S. 
Code, and section 10(d) of the Federal 
Advisory Committee Act, a meeting 
closed to the public will be held on 
January 31, 1991, from 12 noon to 6 p.m. 
to review, discuss, and evaluate grant 
applications. The discussion and review 
of grant applications could reveal 
confidential personal information, the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy. 

ADDRESSES: The meeting will be at the 
Hyatt Regency Hotel, 7400 Wisconsin 
Avenue, Bethesda, Maryland 20814. 
FOR FURTHER INFORMATION CONTACT: 
Judith D. Moore, Executive Secretary of 
the Advisory Council at the Agency for 
Health Care Policy and Research, 5600 
Fishers Lane, room 18A-30, Rockville, 
Maryland 20857, (301) 443-9942. 
SUPPLEMENTARY INFORMATION: 


I. Purpose 

Section 921 of the Public Health 
Service Act (42 U.S.C. 299c) establishes 
the National Advisory Council for 
Health Care Policy, Research, and 
Evaluation. The Council provides advice 
to the Secretary and the Administrator, 
Agency for Health Care Policy and 
Research, on matters related to the 
actions of the Agency to enhance the 
quality, appropriateness, and 
effectiveness of health care services and 
access to such services thro 
scientific research and the promotion of 
improvements in clinical practice and 
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the organization, financing, and delivery 
of health care services. 

The Council is composed of public 
members appointed by the Secretary. 
These members are: 

Linda H. Aiken, Ph.D.; George A. 
Beller, M.D.; Mr. Edward C. Bessey; 
Joseph F. Boyle, M.D.; Linda Burnes- 
Bolton, Dr. P.H.; Joseph T. Curti, M.D.; 
Gary L. Filerman, Ph.DI; Juanita W. 
Fleming, Ph.D.; David Hayes-Bautista, 
Ph.D.; William S. Kiser, M.D.; Kermit B. 
Knudsen, M.D.; Norma M. Lang, Ph.D.; 
Mr. Walter J. McNerny; Lawrence H. 
Meskin, D.D.S., Ph.D.; Barbara Starfield, 
M.D.; and Sister M. Eileen Wilhelm. 

There also are Federal ex officio 
Members. These members are: 

Administrator, Alcohol, Drug Abuse 
and Mental Health Administratration; 
Director, National Institutes of Health; 
Director, Centers for Disease Control; 
Administrator, Health Care Financing 
Administration; Commissioner, Food 
and Drug Administration; Assistant 
Secretary of Defense (Health Affairs); 
and Chief Medical Director, Department 
of Veterans Affairs. 


Il. Agenda 


On Thursday, January 31, 1991, the 
meeting will begin with an update on 
AHCPR activities. A briefing on the 
process used for development of clinical 
practice guidelines will follow. During 
the afternoon of January 31, grant 
applications will be reviewed by the 
Council in a session closed to the public. 

An open public meeting will 
recommence on Friday, February 1. The 
agenda of this day includes orientation 
briefings for Council Members on 
agency activities related to technology 
assessment, data development, and 
primary care. 

Agenda items are subject to change as 
priorities dictate. 

Dated: January 14, 1991. 

J. Jarrett Clinton, 

Assistant Surgeon General, Acting 
Administrator. 

[FR Doc. 91-1360 Filed 1-18-91; 8:45 am] 
BILLING CODE 4160-90-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[NM-060-0 1-4333-12-601] 


intent; Valley of Fires Recreation Area, 
et al., NM 


AGENCY: Bureau of Land Management, 
Interior. 





Foduel Regiiten: | Wek. 58, prmein Bcrmer « January 22, 199% / Notices 


ACTION: Designation of recreation areas 
and establishment of supplementary 
rules. 


SUMMARY: The purpose of these 
supplementary rules is to provide for the 
protection of persons, properties and 
public lands and resources. More 
specifically, supplementary rules are 
proposed to reduce certain user conflicts 
in designated recreation areas. Site 
occupancy limitations are proposed to 
prevent monopolization of limited 
camping space. Quiet hours are deemed 
necessary to reduce noise nuisance 
factors at night. Grey water disposal 
Tules will prevent unsightly 
contamination and oder in recreation 
areas. 

DATES: February 1, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Saundra L. Porenta, Area Manager, 
Roswell Resource Area, P.O. Drawer 
1857, Roswelt, New Mexico 88202-1857. 
Telephone (505) 624-1790. 
SUPPLEMENTAL INFORMATION: The 
authority for establishing supplemental 
rules is contained in 43 CFR 8365.1-6. 
These rules will be available at the 
Roswell Resource Area office and 
Valley of Fires Recreation Area for @ 
thirty-day public comment period. These 
rules will also be posted on the lands 
affected. 

The following locations are 
designated recreation sites and areas for 
the purpose of applying the rules of 
conduct contained in 43 CFR 8365.2: 


In addition to the regulations 
contained in 43 CFR Part 8365, the 
following supplemental rules wil! apply 
to the recreation areas listed above: 

1. No person or persons shall occupy 
one area for longer than fourteen (14) 
consecutive days in any twenty-eight 
(28) day period. Any site on public land 
within ten (10} air miles constitutes the 
same area for the purpose of this rule. 

2. No shooting allowed in designated 
recreation areas or within one-half {42} 
mile of their boundaries. 


3. No person shalt park more than two 
vehicles at any one site not designated 
as a group site or parking area. 

4. No person shall use noise producing 
devices or motorized equipment or by 
other means create noise enough to 
disturb other visitors during the hours of 
10 p.m. to 6 a.m. 

5. No person shalt dispose of any 
waste water, including that 
referred to as grey water, from a vehicle 
or container onto the ground or into a 
body of water. 

6. Woodcutting is prohibited in 
designated recreation areas. 

Exemptions from the above rules may 
be authorized by the Area Manager, 
Roswell Resource Area. 

Francis R. Cherry, Jr., 

District Manager. 

[FR Doc. 91-1331 Filed 1-18-91; 6:45 am] 
BILLING CODE 4310-F-M 


[AZ-020-01-42 12-13; AZA-25033} 


Reaity Action, Private Minerai 
Exchange; Mohave and Yavapai 
Counties, AZ 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of realty action; private 


mineral exchange. 


SUMMARY: The Federal mineral interests 


within the following described areas 
have been determined to be suitable for 
disposal by exchange under section 206 
of the Federal Land Policy and 
Management Act of 1976; 43 U.S.C. 1716: 


Gila and Salt River Meridian 


T.10N., R.6W., 
sec. 9, lot 1, N'%2SE%, SW%SE%; 
sec. 20, SW%4SW 4. 
T. 10.N., R.7 W., 
sec. 10, N¥4SE%, SW%SE%; 
sec. 23, SA4NW%. 
FT. 12 N., R. 8 W., 
sec. 23, all; 
sec. 24, lots 1 to 4, incl, W%2E%, W%; 
sec. 25, lots 2 te 4, inch, WE, W%:; 
sec. 26, all. 
T.12N.,R.6W., 
sec. 6, lots 2 and 3. 
T.12N.,R.9 W., 
sec. 10, W42NE%. 
T.13N., R. 8 W., 
sec. 13, ESE%; 
sec. 23, N4ZNW%. 
T.14N.R.4W., 
sec. 11, lots 1 to 4, inch, W42NE%, 
EXNW. 
sec. 19, lot 1; 
sec, 25, NW%NE%, NEX4NW%4; 
sec. 29, SW%4SW%. 
T.14N.,R.9 W,, 
sec. 21, W4xNW%, SEANW%: 
sec. 26, E4W%, NWYNW%; 
sec. 27, NYaNE%; 
sec. 29, NEA SW%; 
sec. 34, SE%. 


T. 16% N., R. 9 W., 

sec. 25, S%S's. 

Containing 4,494.88 acres, more or less. 

In exchange for these Federal mineral? 
interests, the United States will acquire 
portions of the mineral interests owned 
by the Santa Fe Pacific Railroad 
Company within the following described 
areas: 
Gila and Salt River Meridian 
T. 16 N., R. 10 W., 

sec. 1, SW%, SW%4NW %, W%SE%; 

sec. 3, lots 3 and 4, SW%, S'‘4NW%; 

sec. 9, alk; 

sec. 11, S%, NE%; 

sec. 15, all; 

sec. 17, all; 

sec. 19, all; 

sec. 21, all; 

sec. 23, W%4NE%, NW%, SW%; 

sec. 27,N%, SW%, W%ASE%, NE; 

sec. 29, all; 

sec. 33, all. 


Containing 6,508.04 acres, more or less. 


The purpose of this exchange is to 
eliminate Federal split estate by 
disposing of Federal mineral interests 
beneath State surface and acquiring 
private mineral interests beneath 
Federal surface within the Upper Burre 
Creek Wilderness. 

Publication of this Notice will 
segregate the Federal mineral interests 
from operation of the mining lews. and 
mineral leasing laws. This segregation 
will terminate upon the issuance of a 
deed or patent or two years from the 
date of publication of this Notice in the 
Federal Register or upon publication of a 
notice of termination. 

Detailed information concerning this 
exchange may be obtained from the 
Phoenix Resource Area, Phoenix District 
Office, 2015 West Deer Valley Road, 
Phoenix, Arizona 85027. For a period of 
forty-five (45) days from the date of 
publication of this Notice in the Federal 
Register, interested parties may submit 
comments to the District Manager, 
Phoenix District Office, 2015 West Deer 
Valley Road, Phoenix, Arizona 85027. 
Any adverse comments will be 
evaluated by the State Director, who 
may sustain, vacate or modify this realty 
action. In the absence of any objections, 
this realty action will become the final 
determination of the Department of the 
Interior. 


Dated: January 15,1991. 
Hens? R. Bisson, 
District Manager. 
[FR Doc. 91-1375 Filed 1-18-91; 8:45 am} 
BILLING CODE 4310-32-48 
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Fish and Wildlife Service 


for Review Under the Paperwork 
Reduction Act 


The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget (OMB) for approval under 
the provisions of the Paperwork 
Reduction Act (44 U.S.C. chapter 35). 
Copies of the proposed information 
collection requirement and related forms 
and explanatory material may be 
obtained by contacting the Service's 
clearance officer at the phone number 
listed below. Comments and suggestions 
on the requirement should be made 
directly to the Service Clearance Officer 
and the Office of Management and 
Budget, Paperwork Reduction Project 
(1018-0070), Washington, DC 20503, 
telephone 202-395-7340. 

Title: Incidental Take Applications. 

OMB Approval Number: 1018-0070. 

Abstract: The Marine Mammal 
Protection Act of 1972 imposed, with 
certain exceptions, a moratorium on the 
taking of marine mammals. Data will be 
used to determine whether to allow an 
incidential taking of marine mammals 
incidental to specified activities (other 
than commercial fishing) and to monitor 
any authorized taking. Under the 
requirements of the Act, the Service 
cannot authorize a take unless the total 
taking will have a negligible impact on 
the species or stocks, and where 
appropriate, will not have an - 
unmitigable adverse impact on such 
species or stocks for subsistence uses. 

Service Form Number. None. 

Frequency: Annually. 

Description of Respondents: 
Individuals or households, State or local 
governments, and businesses or other 
for profit. 

Estimated Completion Time: The 
reporting burden is estimated to averge 
38 hours per response (2 respondents) 
for petitions for specific regulations; 8 
hours per respondent for Letters of 
Authorization (10 respondents), 8 hours 
for annual reports (10 respondents) and 
8 hours recordkeeping requirements (10 
respondents). 

Annual Responses: 22. 

Annual Buden Hours: 1,147. 

Service Clearance Officer: James E. 
Pinkerton, 703-358-1943 (Commercial); 
FTS 921-1943, Mail Stop 224 Arlington 
Square, U.S. Fish and Wildlife Service, 
Washington, DC. 20240. 


Dated: 3 January 1991. 


Gary Edwards, 

Assistant Director, Fisheries. 

[FR Doc. 91-1330 Filed 1-18-91; 8:45 am] 
BILLING CODE 4310-55-M 


National Park Service 


North Rim Visitor Facilities 
Development Concept Pian; Grand 
Canyon National Park, AZ; Availability 
of Draft Supplemental Environmental 
impact Statement 


SUMMARY: Pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act of 1969, Public Law 91-190, the 
National Park Service, Grand Canyon 
National Park, has prepared a draft 
supplemental environmental impact 
statement to assess the impacts of the 
provision of a variety of new visitor 
services set forth in a development 
concept plan for the park’s North Rim 
area located in Coconino County, 
Arizona. The plan and environmental 
statement supplement the park’s 1976 
Final Master Plan and Environmental 
Impact Statement. 

Proposed is the provision of a 100 unit 
motel type lodge, restaurant and 50 unit 
expansion of the campground in the 
North Rim Inn area, and traffic 
improvements in both the North Rim Inn 
and Grand Canyon Lodge areas. 
Alternatives evaluated include (1) no 
action; (2) substitution of fourplex 
cabins (80 units) for the motel type lodge 
with the restaurant, campground 
expansion and traffic improvements 
identical to the proposal; (3) expansion 
of the campground only (by 80 units), 
with no new lodging or restaurant, and 
traffic improvements identical to the 
proposal; and (4) traffic improvements 
only. The U.S. Forest Service was a 
cooperating agency in the preparation of 
the draft plan and environmental impact 
statement. Derivation and impact 
analysis of the alternatives presented 
take into account that agency's plans for 
expansion of visitor facilities on the 
North Kaibab Ranger District of the 
Kaibab National Forest. 

Comments on the draft supplemental 
environmental statement and 
development concept plan should be 
directed to the Superintendent, Grand 
Canyon National Park, P.O. Box 129, 
Grand Canyon, AZ 86023, telephone 
number (602) 638-7708. Comments must 
be received no later than March 29, 
1991. Requests for additional 
information and/or copies of the 
statement should also be directed to the 
above address. It is anticipated that 
public meetings on the draft 
supplemental environmental statement 


and plan will be held in February, 1991. 
The dates and times of these meetings, 
when determined, will be provided by 
separate announcements. 

Copies of the draft statement are 
available for inspection at the park 
headquarters and in libraries located in 
Flagstaff, Phoenix and Tucson, AZ; Las 
Vegas, NV; and Kanab, St. George and 
Salt Lake City, UT. Copies also are 
available at the following address: 
Western Regional Office, National Park 
Service, Attn: Division of Planning, 
Grants and Environmental Quality, P.O. 
Box 36063, 450 Golden Gate Avenue, 
room 14033, San Francisco, CA 94102. 


Dated: November 30, 1990. 
John D. Cherry, 
Acting Regional Director, Western Region. 
[FR Doc. 91-1424 Filed 1-18-91; 8:45.am] 
BILLING CODE 4310 


National Register of Historic Places; 
Notification of Pending Nominations 


Nominations for the following 
properties being considered for listing in 
the National Register were received by 
the National Park Service before 


. January 12, 1991. Pursuant to section 


60.13 of 36 CFR Part 60 written 

comments concerning the significance of 

these properties under the National 

Register criteria for evaluation may be 

forwarded to the National Register, 

National Park Service, P.O. Box 37127, 

Washington, D.C. 20013-7127. Written 

comments should be submitted by 

February 6, 1991. 

Carol D. Shull, 

Chief of Registration, National Register. 

ARIZONA 

Cochise County 

Naco Border Station, 106 D St., Naco, 
91000026 


MINNESOTA 
Brown County 


Sleepy Eye Milling Company, Jct. of Fourth 
and Oak Sts., NE., Sleepy Eye, 91000038 


NEW MEXICO 
Socorro County 


Baca, A. B., House (Domestic Architecture in 
Socorro MPS), 201 School of Mines Rd., 
Socorro, 91000036 

Cooney, Captain Michael, House (Domestic 
Architecture in Socorro MPS), 309 
McCutcheon Ave., Socorro, 91000029 

Cortesy, Anthony, House (Domestic 
Architecture in Socorro MPS), 327 
McCutcheon Ave., Socorro, 81000033 

Eaton, Nestor P., House (Domestic 
Architecture in Socorro MPS), 313 
McCutcheon Ave., Socorro, 91000034 
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Fitch, James Gurden, House (Domestic 
Architecture in Socorro MPS), 311 
McCutcheon Ave., Socorro, 91000035 ~ 

Garcia, Juan Mepomuceno, House (Domestic 
Architecture in Socorro MPS), 108 Bernard 
St., Socorro, 91000027 

Hilton, August Holver, House (Domestic 
Architecture in Socorro MPS), 601 Park St., 
Socorro, 91000031 

House at 303 Eaton Avenue (Domestic 
Architecture in Socorro MPS), 303 Eaton 
Ave., Socorro, 91000032 

House at 405 Park Street (Domestic 
Architecture in Socorro MPS), 405 Park St., 
Socorro, 91000030 

Vigil, Rufina, House (Domestic Architecture 
in Socorro MPS), 407 Park St., Socorro, 
91000028 


TEXAS 
Milam County 
Cass, Dr. Nathan and Lula, House, 502 N. 
Travis Ave., Cameron, 91000037 
In order to assist in the prevention of 
the following property, the commenting 
period has been reduced to 5 days: 
RHODE ISLAND 


Providence County 


South Central Falls Historic District, (Central 
Falls MPS) Roughly bounded by Central 
Falls—Pawtucket boundary, Rand, Summit, 
Dexter and Broad Sts., Central Falls, 
91000025 

[FR Doc. 91-1425 Filed 1-18-91; 8:45 am] 

BILLING CODE 4310-70-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[Notice (91-02)] 


NASA Advisory Council (NAC); et al. 
Meeting 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of meeting. 


summary: In accordance with the 


Federal Advisory Committee Act, Public 
Law 92-463, as amended, the National 
Aeronautics and Space Administration 
announces the forthcoming meeting of 
the NASA Advisory Council, Space 
Science and Applications Advisory 
Committee, Earth Science and 
Applications Advisory Subcommittee. 
DATES: February 5, 1991, 9 a.m. to 5 p.m.; 
and February 6, 1991, 8 a.m. to 3 p.m. 
ADDRESSES: National Aeronautics and 
Space Administration, room 226A, 600 
Independence Avenue, SW., 
Washington, DC 20546. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Gregory W. Wilson, Code SE., 
National Aeronautics and Space 
Administration, Washington, DC (202/ 
453-1707). 


SUPPLEMENTARY INFORMATION: The 
Space Science and Applications 
Advisory Committee consults with and 
advises the NASA Office of Space 
Science and Applications (OSSA) on 
long-range plans for, work in progress 
on, and accomplishments of NASA’s 
Space Science and Applications 
program. The Earth Science and 
Applications Advisory Subcommittee 
provides advice to the Director of the 
Earth Science and Applications Division 
(ESAD) of OSSA, and the SSAAC, on 
the formulation of programmatic 
strategy and the implementation of an 
Earth system science program. The 
Subcommittee will meet to discuss the 
overview of the Subcommittee’s goals 
and objectives, and the ESAD budget 
and strategic plan. The Subcommittee is 
chaired by Dr. Richard C. J. Somerville 
and is composed of 20 members. The 
meeting will be open to the public up to 
the capacity of the room (approximately 
50 people including members of the 
Subcommittee). It is imperative that the 
meeting be held on these dates to 
accommodate the scheduling priorities 
of the key participants. 


TYPE OF MEETING: Open. 


Agenda 


Tuesday, February 5 
9 a.m.—Overview of the 
Subcommittee’s Goals and 
Objectives. 
10 a.m.—Earth Observing System/ 
Earth Probe Review. 
1 p.m.—ESAD Budget. 
2 p.m.—ESAD Strategic Plan. 
3. p.m.—Subcommittee Discussion. 
5 p.m.—Adjourn. 
Wednesday, February 6 
8 a.m.—Panel Discussions and 
Deliberations. 
1 p.m.—Strategic Planning Summary. 
3 p.m.—Adjourn. 
Dated: January 15, 1991. 
John W. Gaff, 
Advisory Committee Management Officer, 
National Aeronautics and Space 
Administration. 
[FR Doc. 91-1391 Filed 1-18-91; 8:45 am] 


BILLING CODE 7510-01-M 


[Notice 91-03] 
NASA Wage Committee; meeting 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of meeting. 


sumMMARY: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a meeting of the NASA 
Wage Committee. 


2187 


DATES AND TimES: February 26, 1991, 
1:30 p.m. to 3 p.m. 
ADDRESSES: National Aeronautics and 
Space Administration, room 5026, 
Federal Building 6, 400 Maryland 
Avenue, SW., Washington, DC 20546. 
FOR FURTHER INFORMATION CONTACT: 
Mr. John N. Remissong, Code NHM, 
National Aeronautics and Space 
Administration, Washington, DC 20546 
(202/453-2593). 
SUPPLEMENTARY INFORMATION: The 
Committee’s primary responsibility is to 
consider and make recommendtions to 
the NASA Assistant Associate 
Administrator for Human Resources, on 
all matters involved in the development 
and authorization of a Wage Schedule 
for the Cleveland, Ohio, wage area, 
pursuant to Public Law 92-392. 
TYPE OF MEETING: Closed. 
PURPOSE OF MEETING: The Committee 
will consider wage survey data, local 
reports, recommendations, and 
statistical analyses and proposed wage 
schedule review therefrom. 

Dated: January 15, 1991. 
John Gaff, 
Advisory Committee Management Officer, 
National Aeronautics and Space 
Administration. 
[FR Doc. 91-1392 Filed 1-18-91; 8:45 am] 
BILLING CODE 7510-01-M 


[Notice 91-04] 
Aerospace Safety Advisory Panel; 
meeting 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of meeting. 


sumMMARY: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
Aerospace Safety Advisory Panel). 
DATES: March 22, 1991, 1:30 p.m. to 3 
p.m. 

ADDRESSES: National Aeronautics and 
Space Administration, 400 Maryland 
Avenue, SW., room 7002, Washington, 
DC 20546. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Gilbert L. Roth, Code Q-1, National 
Aeronautics and Space Administration, 
Washington DC 20546 (202/453-8971). 
SUPPLEMENTARY INFORMATION: The 
Aerospace Safety Advisory Panel will 
present its annual report to the NASA 
Administrator and Deputy 
Administrator. This is pursuant to 
carrying out its statutory duties for 
which the Panel reviews, identifies, 





evaluates, and advises on those program 
activities, systems, procedures, and 
management activities that can 
contribute to program risk. Priority is 
given to those programs that involve the 
safety of manned flight. The major 
subjects covered will be the National 
Space Transportation System, Space 
Station, and Aeronautical Operations. 
The Aerospace Safety Advisory Panel is 
chaired by Norman R. Parmet and is 
composed of 9 members and 4 


approxi 
members of the Panel. 
TYPE OF MEETING: Open. 


Agenda 
Friday, March 22 
1:30 p.m.—Presentation of the findings 
and recommendations of the 
Aerospace Safety Advisory Panel. 
3 p.m.—Adjourn. 
Dated: January 15, 1991. 
John W. Gai, 
Advisory Committee 
National Aeronautics and Space 
Administration. 
{FR Doc. 91-1393 Filed 1-18-91; 8:45 am] 
BILLING CODE 7510-10-58 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-293] 
Boston Edison Co.; Withdrawal of. 


The United States Nuclear Regulatory 
Commission (the Commission} has 
granted the request of the Boston Edison 
Company (the licensee) to withdraw its 
November 8, 1990 application for 
proposed amendment to Facility 
Operating License No. DPR-35 for the 
Pilgrim Nuclear Power Station, Unit No. 
1, located in the town of Plymouth, 
Plymouth County, Massachusetts. 

The proposed amendment would have 
revised i the te technical specifications to 
upgrade the Safety Limit 
Critical Power Ratio and revised the 
Op Limit Minimum Critical Power 
Ratio of the technical specifications. 

The Commission has previously 
issued a Notice of Consideration of 
Issuance of Amendment published in the 
Federal Register on December 12, 1990 
(55 FR 51175). However, by letter dated 
January 4, 1991, the licensee withdrew 
the proposed change. 

For further details with respect to this 
action, see the application for 
amendment dated November 8, 1990, 
and the licensee's letter dated January 4, 


1991, which withdrew the application for 
license amendment. The above 
documents are available for public 
inspection at the Cemmission’s Public 
Document Room, 2120 L Street NW., 
Washington, DC, and the Plymouth 
Public Library, 11 North Street, 
Plymouth, Massachusetts 02199. 


Dated at Rockville, Maryland this 14th day 
of January 1991. 

For the Nuclear Regulatory Commission. 
Ronaid B. Eaton, 
Senior Project Manager, Project Directorate 
L-3, Division of Reactor Projects—I/Il, Office 
of Nuclear Reactor Regu/ation. 
[FR Doc. 91-1389 Filed 1-18-91; &45 am] 
BILLING CODE 7590-01-@ 


[Docket No. 030-30870-OM; ASLBP No. 91- 
629-01-OM; (Byproduct Material License)] 


January 14, 1991. 

On January 11, 1991, the Board 
conducted a telephone conference call 
with the parties to establish the status of 
the proceeding and set a date for 
hearing. Thomas E. Murray appeared for 
himself and Richard G. Bachmann 
appeared as counsel for the Nuclear 
Regulatory Commission {NRC} Staff. 

This case arises out of the November 
2, 1990 amendment of Feweli 
Geotechnical Engineering Ltd.'s license 
requiring Fewell not to use Thomas E. 
Murray, one of its employees, for a 
period of three years. Mr. Murray, a 
Fewell radiographer net licensed by the 
NRC, is charged with five violations of 
radiographic procedures required by 
Fewell’s license. Mr. Murray appealed 
and requested a hearing. 

Mr: Bachmann stated that NRC Staff 
does not oppose the admission of Mr. 
Murray to the proceeding. Mr. 
Bachmann then recited a list of 
documentation, including a video tape of 
the conduct at issue, that he will send to 
the Board and Mr. Murray within two or 
three days of the telephone conference. 
A question arose as to the availability of 
one item, an interview with Mr. Murray 
recorded by Region V personnel on 
November 1, 1990. Mr. agree 
to explore the mechanics of obtaining at 
least the transcript from Region V and 
report to the Board on this efforts by 
January 18, 1991. 

Mr. Bachmann raised a question as to 
whether a hearing was necessary as 
contrasted to issuance of a decision 
based on the video tape and written 
submissions. Mr. Murray said he did not 
dispute the underlying facts relating to 
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the five specific grounds announced by 
the Deputy Executive Director for 
Operations fer modifying the Fewell 
license. However, as the telphone 
conference progress, it did not appear 
clear to the Board that Mr. Murray's 
admission against interest was absolute. 
Mr. Murray raised the question as to 
whether he could expect to obtain 
employment with another NRC licensed 
radiography company before the three- 
year period of his suspension under the 
Fewell license has expired. Mr. 
Bachmann responded that the Staff 
would not take a position on that 
question. Mr. Murray indicated that the 
practical effect of his suspension under 
the Fewell license was to eliminate his 
livelihood for the next three years. 
Following discussion, it was agreed 
among the Board and parties that the 
hearing in this case would commence at 
9 a.m. on Tuesday, February 12, 1991, in 
Honolulu. The exact location will be set 
by a future order. 
Issued at Bethesda, Maryland, this 14th day 
of January, 1991. 
The Atomic Safety and Licensing Board. 
Richard F. Fester, 
Administrative Judge. 
Peter S. Lam, 
Administrative Judge. 
B. Paul Cotter, Jr., 
Chairman, Administrative Judge. 
[FR Doc. 91-1390 Filed 1-18-91; 8:45 am] 
BILLING CODE 7590-01-M 


SMALL BUSINESS ADMINISTRATION 


Reporting and Recordkeeping 
Requirements Under OMB Review 


ACTION: Notice of reporting 
requirements submitted for review. 


SUMMARY: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), agencies are required to 
submit proposed reporting and 
recordkeeping requirements to OMB for 
review and approval, and to publish a 
notice in the Federal Register notifying 
the public that the agency has made 
such a submission. 


DATES: Comments should be submitted 
on or before February 21, 1991. If you 
intend to comment but cannot prepare 
comments promptly, please advise the 
OMB Reviewer and the Agency 
Clearance Officer before the deadline. 


copies: Request for clearance (S.F. 83), 
supporting statement, and other 
documents submitted to OMB for review 
may be obtained from the Agency 
Clearance Officer. Submit comments to 
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the Agency Clearance Officer and the 
OMB Reviewer. 


FOR FURTHER INFORMATION CONTACT: 


Agency Clearance Officer: William 
Cline, Small Business Administration, 
409 3rd Street SW.., 5th Floor, 
Washington, DC 20416, Telephone: 
(202) 205-6629. 

OMB Reviewer: Gary Waxman, Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
New Executive Office Building, 
Washington, DC 20503. 

Title: (1) Small Business 
Administration, Application for Small 
Business Size Determination (2) U.S. 
Small Business Administration, Size 
Determination Affiliation Supplement. 

Form No: SBA Form 355 and SBA 
Form 1340. 

Frequency: On occasion. 

Description of Respondent: Small 
businesses requesting an SBA size 
status determination. 

Annual Responses: 4,038. 

Annual Burden: 16,152. 

William Cline, 

Chief, Administrative Information Branch. 

[FR Doc. 91-1386 Filed 1-18-91; 8:45 am] 

BILLING CODE 8025~01-M 


[Deciaration of Disaster Loan Area #2473] 


Territory of Guam; Declaration of 
Disaster Loan Area 


As a result of the President's major 
disaster declaration on December 24, 
1990, I find that the Territory of Guam 
constitutes a disaster area as a result of 
damages caused by Typhoon Russ 
which occurred on December 21, 1990. 
Applications for loans for physical 
damage may be filed until the close of 
business on February 25, 1990, and for 
loans for economic injury until the close 
of business on September 24, 1991, at the 
address listed below: Disaster Area 4 
Office, Small Business Administration, 
P.O. Box 13795, Sacramento, CA 95853- 
4795, or other locally announced 
locations. 

The interest rates are: 


For Physical Damage: 
Homeowners with credit available 


Homeowners without credit avail- 
able elsewhere 
Businesses with credit available 


Business and non-profit organiza- 
tions without credit available 
elsewhere 

Others (including non-profit orga- 
nization) with credit available 
elsehwere 


Percent 
For Economic Injury: 
Business and small agricultural 
cooperatives without credit 
available elsewhere 


The number assigned to this disaster 
for physical damage is 247306 and for 
economic injury the number is 721300. 


(Catalog of federal Domestic Assistance 
Program Nos. 59002 and 59008). 

Dated: January 2, 1991. 
Alfred E. Judd, 
Acting Assistant Administrator for Disaster 
Assistance. 
[FR Doc. 91-1383 Filed 1-18-91; 8:45 am] 
BILLING CODE 8025-01-M 


[Declaration of Disaster Loan Area #2469] 


Washington, Amendment #3; 
Declaration of Disaster Loan Area 


The above-numbered Declaration is 
hereby amended in accordance with an 
amendment dated December 27, 1990 to 
the President’s major disaster 
declaration of November 26 to establish 
the incident period as beginning 
November 9 and continuing through 
December 20, 1990. 

All other information remains the 
same, i.e., the termination date for filing 
applications for physical damage is 
January 25, 1991, and for economic 
injury until the close of business on 
August 26, 1991. 


(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008). 

Dated: January 2, 1991. 
Alfred E. Judd, 
Acting Assistant Administrator for Disaster 
Assistance. 
[FR Doc. 91-1384 Filed 1-18-91; 8:45 am] 
BILLING CODE 8025-01-M 


Interest Rates 


The interest rate on section 7(a) Small 
Business Administration direct loans (as 
amended by Pub. L. 97-35) and the SBA 
share of immediate participation loans 
is 9% percent for the fiscal quarter 
beginning January 1, 1991. 

On a quarterly basis, the Small 
Business Administration also publishes 
an interest rate called the optional “peg” 
rate (13 CFR 122.8-1(d)). This rate is a 
weighted average cost of money to the 
government for maturities similar to the 
average SBA loan. This rate may be 
used as a base rate for guaranteed 
fluctuating interest rate SBA loans. For 


the January-March quarter of FY 91, this 
rate will be 8%. 


Charles R. Hertzberg, 

Assistant Administrator for Financial 
Assistance. 

[FR Doc. 91-1382 Filed 1-18-91; 8:45 am] 
BILLING CODE 8025-01-M 


Interest Rate 


Pursuant to 13 CFR 108.503-8(b)(4), the 
maximum legal interest rate for a 
commercial loan which funds any 
portion of the cost of a project (see 13 
CFR 108.503—4) shall be the greater of 6% 
over the New York prime rate or the 
limitation established by the 
constitution or laws of a given State. For 
a fixed rate loan, the initial rate shall be 
the legal rate for the term of the loan. 
Charles R. Hertzberg, 

Assistant Administrator for Financial 
Assitance. 

[FR Doc. 91-1387 Filed 1-18-91; 8:45 am] 
BILLING CODE 8025-01-M 


Region IX Regional Advisory Council 
Meeting; Public Meeting 


The U.S. Small Business 
Administration Region IX Advisory 
Council, located in the geographic area 
of Honolulu, will hold a public meeting 
at 9:30 a.m. on Wednesday, January 23, 
1991, at the Prince Kuhio Federal 
Building, in Conference Room 4113A, 300 
Ala Moana Boulevard, Honolulu, 
Hawaii, to discuss such matters as may 
be presented by members, staff of the 
U.S. Small Business Administration, or 
others present. 

For further information, write or call 
Charles T.C. Lum, District Director, U.S. 
Small Business Administration, 300 Ala 
Moana Boulevard, room 2213, Honolulu, 
Hawaii 96850, telephone (808) 541-2990. 

Dated: January 8, 1991. 

Jean M. Nowak, 

Director, Office of Advisory Councils. 
[FR Doc. 91-1385 Filed 1-18-91; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF TRANSPORTATION 


Aviation Proceedings; Agreements 
Filed during the Week Ended January 
11, 1991 


The following Agreements were filed 
with the Department of Transportation 
under the provisions of 49 U.S.C. 412 
and 414. Answers may be filed within 21 
days of date of filing. 





Docket Number: 47346 


Date filed: January 7, 1991 

Parties: Members of the International 
Air Transport Association 

Subject: TC2 Reso/P dated November 
26, 1990; Middle East-TC3 
Resolutions—R-1 To R-21 

Proposed Effective Date: Apri} 1, 1991 


Docket Number: 47347 


Date filed: January 7, 1991 

Parties: Members of the International 
Air Transport Association 

Subject: TC23 Reso/P 0911 dated 
November 13, 1990; Within Africa—R- 
1 To R-17 

Proposed Effective Date: April 1, 1991 

Docket Number: 47348 

Date filed: January 7, 1991 

Parties: Members of the International 
Air Transport Association 

Subjeci: South Atlantic-Africa—R-1 To 
R-13; South Atlantic-Europe/ Middle 
East—R-14 To R-33 

Proposed Effective Date: April 1, 1991 


Docket Number: 47349 


Date filed: January 7, 1991 

Parties: Members of the International 
Air Transport Association 

Subject: Mail Vote 452 {Canada- 
Morocco/Portugal/Spain fares) 

Proposed Effective Date: March 1, 1991 

Phyllis T. Kaylor, 

Chief, Documentary Services Division. 

[FR Doc. 91-1351 Filed 1-18-91; 8:45 am] 

BILLING CODE 4910-62-m 


Notice of Applications for Certificates 


Under Subpart Q during the Week 
Ended January 11, 1991 


The following applications for 
certificates of public convenience and 
necessity and foreign air carrier permits 
were filed under subpart Q of the 
Department of Transportation's 
Procedural Regulations (See 14 CFR 
302.1701 et. seq.). The due date for 
answers, conforming application, or 
motion to modify scope are set forth 
below for each application. Following 
the answer oe DOT oto — the 
application by expedi 
Such procedures may niet of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases a 
final order without further proceedings. 


Docket Number: 47351 


Date filed: January 10, 1991. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: February 7, 1991. 

Description: Application of Northwest 
Airlines, Inc., pursuant to section 401 


of the Act and subpart Q of the 
Regulations applies fer a new 
certificate of public convenience and 
necessity to permit it to provide 
foreign air transportation between 
New York, New York/Newark, New 
Jersey and Manchester, United 
Kingdom. 

Phyllis T. Kaylor, 

Chief, Documentary Services Division. 

[FR Doc. 91-1352 Filed 1-18-91; 8:45 am] 

BILLING CODE 4910-62-M 


Federal Aviation Administration 


Aviation Rulemaking Advisory 
Committee 


AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Notice of aviation rulemaking 
advisory committee establishment. 


SUMMARY: Notice is hereby given of the 


establishment of the Aviation 
Rulemaking Advisory Committee. The 
Administrator is the sponsor of the 
committee, which will consist of 
members appointed by the 
Administrator as representatives of a 
broad spectrum of the aviation 
community. The committee will provide 
the aviation public a means by which to 
have its interests in aviation safety 
rulemaking taken into consideration in 
the development of regulatory actions. 
The committee will provide the FAA 
with the benefit of obtaining the input of 
affected parties before a proposal is 
ever issued, thus enabling the agency to 
produce better documents. The 
functions of the committee are solely 
advisory. 

The Secretary of Transportation has 
determined that the information and use 
of the committee are necessary in the 
public interest in connection with the 
performance of duties imposed on the 
FAA by law. Meetings of the committee 
and any subcommittees will be open to 
the public except as authorized by 
section 10{d) of the Federal Advisory 
Committee Act. 

FOR FURTHER INFORMATION CONTACT: 
Office of Rulemaking {ARM-1), 800 
Independence Avenue SW., 


Washington, DC 20591, Telephone: 202- 
267-9677. 


Issued in Washington, DC, on January 14, 
1991. 
Joseph A. Hawkins, 
Acting Executive Director, Aviation 
Rulemaking Advisory Committee. 
[FR Doc. 91-1416 Filed 1-18-91; 8:45 am] 
BILLING CODE 4910-13-M 
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Federal Raitroad Administration 


Petition for Exemption or Waiver of 
Compliance 


In accordance with 49 CFR sections 
211.9 and 211.41, notice is hereby given 
that the Federal Railroad 
Administration (FRA) has received a 
request for an exemption from or waiver 
of compliance with a requirement of its 
safety standards. The individual 
petitions are described below, including 
the party seeking relief, the regulatory 
provisions involved, and the nature of 
the relief being requested. 

Interested parties are invited to 
participate in these proceedings by 
submitting written views, data, or 
comments. FRA does not anticipate 
scheduling a public hearing in 
connection with these proceedings since 
the facts do not appear to warrant a 
hearing. If any interested party desires 
an opportunity for oral comment, they 
should notify FRA, in writing, before the 
end of the comment period and specify 
the basis for their request. 

All communications concerning these 
proceedings should identify the 
appropriate docket number {e.g., Waiver 
Petition Docket Number RSGM-90-10) 
and must be submitted in triplicate to 
the Docket Clerk, Office of Chief 
Counsel, Federal Railroad 
Administration, Nassif Building, 400 
Seventh Street, SW., Washington, DC 
20590. Communications received before 
February 26, 1991 will be considered by 
FRA before final action is taken. 
Comments received after that date will 
be considered as far as practicable. All 
written communications concerning 
these proceedings are available for 
examination during regular business 
hours {9 a.m.—5 p.m.) in Room 8201, 
Nassif Building, 400 Seventh Street, SW., 
Washington, DC 20590. 

The individual petitions seeking an 
exemption or waiver of compliance are 
as follows: 

The Valley Railroad Company 
(Waiver Petition Docket Numbers 
RSGM 90-10 and SA 90-7} 

The Valley Railroad Company (VALE) 
seeks a permanent waiver of compliance 
with certain provisions of the Safety 
Glazing Standards (49 CFR part 223) and 
the Safety Appliance Standards (49 CFR 
part 231) for one locomotive. The 
petitioner operates a scenic railroad on 
a 13 mile section of track leased from 
the State of Connecticut. The track is 
located in a rural suburban area. The 
petitioner indicates that there has been 
at least one incident of stone throwing 
by juveniles, but it did not involve the 
locomotive nor were there any injuries. 
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VALE claims that it is nat feasible to 

modify the vertical side stepe to meett 

the requirements of part.231. 
Alexander Railroad Campany 

(Waiver Petition Docket Number RSGM. 


(ARC) seeks a permanent waiver of 
compliance with certair provisions of 
the Safety Glazing Standards (49 CFR’ 
part 223) for one-locamative. The 
petitioner operates three locomotives 
under waiver RSGM 80-70 and Kas 
acquired am lecomotive 
which the waiver is requested. ARC. 
states that there have been: no. incidents. 
of broken. windows or vandalism.. 

South. Centre! Tennessee Railroad 
(Waiver Petition: Docket Number RSGM 
90-13} 

The South Central Tenmessee Railread: 
(SCTR} seeka a permanent waiver of 
compliance with certain previsions of 
the-Safety Glazing Standards (49' CFR 
part 223) for two locomotives. Fhe: SCTR 
extends from Hahenwald to: Dickson, 
Tennessee, a distance: of approximately: 
52.2 miles. The railroad — through 
sparsely po 
agricultural areas. The carrier iad 
dion have been: no incidents. involving. 
stoning or gunshots. 

Lackawanna Valley Railroad (Waiver 
Petition Decket. Number RSGM. 90-14} 


part 223) for one locomative. The LVAL. 
operates, am approximately. 25 miles of 
track im Lackawanna County,, 
Pennsylvania. There. have been. no 
reports of vandalism nor imeidenta 
concerning glazing eonnnting to the 
railroad. 

Lake Superior Museum of 
Transportation (Waiver Petition Docket 
Number RSGM 96-15} 

The: Lake Superior Museum. of 
Transporation seeks a permanent 
waiver of with certain: 
provisions of the Safety Glazing 
Standards (49 CFR part 223} for two: 
locomotives and nine passenger cars. 
The museum collects and displays 
historical locomotives and rolling stock 
and as part of its interpretive program, 
operates excursion trains with selected 
equipment. The equipment, which is 
owned by several different parties, will’ 
be operated or several railroads in 
certain areas of Minnesota, Wisconsir: 
and Michigan. The museum requests a 
blanket waiver to cover their-entire 
scope: of operation 

Delaware Coast Line Railroad 
Company (Waiver Petition: Docket 
Number RSGM 96-17): 


The Delawaze Coast Line Railroad 
Company (DEER) seeks: @ permanent 
waiver of compliance: with certain 
provisions of the Safety Glazing. 
Standards (49 CFR part 223} for six 
locomotives. The DCER eperates over 
two branch lines totalling approxi: 

23 miles im rural areas of ! 
Delaware serving the towns of Lewes, 
Georgetown and Milton. The carrier 
reports no history of vandalism in 8 
years of aperation. 


Issued i Washington, DC on January 14, 
1991. . 


Phil Olekszyk,. 

Acting Associate Administrator for Safety. 
[FR Doc. 91-1334 Filed: 1-18-O2; &45: am] 
BILLING CODE 4@1v-0a-M: 


DEPARTMENE OF THE TREASURY 


Public. Information Collection. 
Requirements Submitted to OMB. fcr 
Review 


Dated: January 14, 199%. 
The Department of Treasury has: 
submitted the following: public 


information collection requirement(s), to 


OMB for review and. clearance under 

the Paperwork Reduction Act of 1980, 

Public Law 96-511. Copies of the 

ee may be obtained by 
the: Treasuzy Bureau. 


Officer listed. Comments 
information collection should be 
addressed. to the OMB reviewer li 
and to the Treasury Department 
Clearance Officer, Department of the 


OMB Number: 1545-0245. 

Form Number: IRS Form 6627. 

Type of Review: Revision. 

Title: Environmental Taxes. 

Description: Form 6627 is attached to 
Form 72? to: compute: and collect: tax 
on petroleum, chemieals,, imported 
chemical substances, and ozone- 
depleting chemicals. 


businesses or organizations. 
Estimated Number of Respondents/ 


Recordkeeping—26 hours, 28 minutes 

Learning about the law or the form— 
22 minutes: 

Preparing the form—t hour, 47 
minutes 

Copying, assembling, and’ sending the 
form to IRS—16@ minutes 


Frequency of Response: Quarterly. 
—— Total Reperting/ 


cordkeeping Burden: 228,864 hours. 
Clearance Officer: Garrick Shear, (202) 
585-4297, Internal Revenue Service, 
roon: 557, 1140 Constitution Avenue, 
NW., Washington, DC 20224 
OMB Reviewer: Milo Suaderhauf,, (202) 
395-6880, Office of Management and 
Budget, room 3001, New. Executive 
pom Building, Washington, DC 


eae K. Folland; 

Departmental Reports Management Officer. 
[FR Doc. 91-1362 Filed 1-18-91; 8:45 am] 
BILLING CODE 4990-01-m. 


Office of the Secretary 


[Suppiement to Department Circutar— 
Publie: Debt Series—No. 1-91] 


Treasury Notes,.Series E-1998 


Washington, fanuary 10, 199T. 

The Secretary announced’ an January 
9, 1991, that the interest rate on the 
notes designated Series E-1998, 
described in Department Cireuler— 
Public Debt Series—No.. 1-90 dated 
January 3, 1991, will be 7% percent. 
Interest on the notes wilh be payable at 
the rate. of 7% pereent per annum. 
Gerald Murphy, 
Fiscal Assistant Secretary. 
[FR Doc. 91-1353 Filed 1-18-91; 8:45 am], 
BILLING CODE 4810-40-m 


Office of Thrift Supervision. 


Connecticut Federal Savings and Loan. 
Association; Appointment of 
Conservator 

Notice is hereby given that, pursuant 
to the authority contained im section 
5(d)(2} (B} and (H)} of the Home: Owners’ 
Loan. Act, the Office of Thrift 
Supervision has duly appointed the 
Resolution Trust Cerporatian.as sole 
Conservator for Cannectient Federal 
Savings and Loan Association,, Hartford,, 
Connecticut, on January 11, 1991. 

Dated: January 15,,1901.. 
By the Office of Thrift Supervision.. 
Nadine Y. Washington, 
Corporate Secretary. 
[FR Doc. 9%-1942 Piled' 1-18-91; 8:45 am] 
BILLING CODE 6720-01-M 


FarWest Savings and Loan. 
Association;, 


Appointment of 
Conservator 


Notice is hereby giver that, pursuant 
to the autherity contained irr section 
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5(d)(2) (B) and (H) of the Home Owner's 
Loan Act, the Office of Thrift 
Supervision has duly appointed the 
Resolution Trust Corporation as sole 
Conservator for FarWest Savings and 
Loan Association, Newport Beach, 
California, on January 11, 1991. 

Dated: January 15, 1991. 
By the Office of Thrift Supervision. 
Nadine Y. Washington, 
Corporate Secretary. 
[FR Doc. 81-1343 Filed 1-18-91; 8:45 am] 
BILLING CODE 6720-01-M 


Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)} (B) and (H) of the Home Owners’ 
Loan Act, the Office of Thrift 
Supervision has duly appointed the 
Resolution Trust Corporation as sole 
Conservator for Malibu Savings Bank, 
FSB, Costa Mesa, California, on January 
11, 1991. 


Dated: January 15, 1991. 
By the Office of Thrift Supervision. 
Nadine Y. Washington, 
Corporate Secretary. 
[FR Doc. 91-1344 Filed 1-18-91; 8:45 am] 
BILLING CODE 6720-01-M 


City Savings, F.S.B.; Replacement of 
Conservator With Receiver 


Notice is hereby given that, pursuant 
to the authority contained in subdivision 
(F) of section 5{d)(2) of the Home 
Owners’ Loan Act, the Office of Thrift 
Supervision duly replaced the 
Resolution Trust Corporation as 
Conservator for City Savings, F.S.B., 
Somerset, New Jersey with the 
Resolution Trust Corporation as sole 
Receiver for the Association on January 
11, 1991. 

Dated: January 15, 1991. 

By the Office of Thrift Supervision. 
Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 91-1345 Filed 1-18-91; 8:45 am] 
BILLING CODE 6720-01-M 


Connecticut Savings and Loan 
Association; Appointment of Receiver 


Notice is hereby given that, pursuant 
to the euthority contained in section 5 
(d}(2)(A) of the Home Owners’ Loan Act, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for 
Connecticut Savings and Loan 


Association, Hartford, Connecticut, OTS 
No. 7179, on January 11, 1991. 
Dated: January 15, 1991. 
By the Office of Thrift Supervision. 
Nadine Y. Washington, 
Corporate Secretary. 
[FR Doc. 91-1339 Filed 1-18-91; 8:45 am] 
BILLING CODE 6720-01-M 


General Federal Savings Bank; 


Replacement of Conservator With 
Receiver 


Notice is hereby given that, pursuant 
to the authority contained in subdivision 
(F) of section 5(d)(2) of the Home 
Owners’ Loan Act, the Office of Thrift 
Supervision duly replaced the 
Resolution Trust Corporation as 
Conservator for General Federal 
Savings Bank, Miami, Florida, Docket 
No. 8695, with the Resolution Trust 
Corporation as sole Receiver for the 
Association on January 11, 1991. 


Dated: January 15, 1991. 
By the Office of Thrift Supervision. 
Nadine Y. Washington, 
Corporate Secretary. 
[FR Doc. 91-1346 Filed 1-18-91; 8:45 am] 
BILLING CODE 6720-01 


Malibu Savings Bank, Costa Mesa, CA; 
Appointment of Receiver 


Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(C) of the Home Owners’ Loan 
Act, the Office of Thrift Supervision has 
duly appointed the Resolution Trust 
Corporation as sole Receiver for Malibu 
Savings Bank, Costa Mesa, California, 
OTS No. 7888, on January 11, 1991. 

Dated: January 15, 1991. 

By the Office of Thrift Supervision. 
Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 91-1340 Filed 1-18-91; 8:45 am] 
BILLING CODE 6720-01-M 


Royal Oak Federal Savings and Loan 
Association, Randalistown, MD; 
Appointment of Receiver 


Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(A) of the Home Owners’ Loan 
Act, the Office of Thrift Supervision has 
duly appointed the Resolution Trust 
Corporation as sole Receiver for Royal 
Oak Federal Savings and Loan 
Association, Randallstown, Maryland, 
OTS No. 1999, on January 4, 1991. 


Dated: January 15, 1991. 
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By the Office of Thrift Supervision. 
Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 91-1341 Filed 1-18-91; 8:45 am] 
BILLING CODE 6720-01-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


Secretary’s Educational Assistance 
Advisory Committee; Meeting 


The Department of Veterans Affairs 
gives notice that a meeting of the 
Secretary's Educational Assistance 
Advisory Committee, authorized by 38 
U.S.C. 1792, will be held on February 5, 
1991, from 8:30 a.m. to 4 p.m. and on 
February 6, 1991, from 8:30 a.m. to 12 
noon in room 1010 of the Department of 
Veterans Affairs Central Office, 810 
Vermont Avenue, NW., Washington, DC 
20420. The purpose of the meeting will 
be to welcome newly appointed 
members to the Committee and to 
review the operation of the Montgomery 
GA Bill program. 

The meeting will be open to the public 
up to the seating capacity of the 
conference room. Due to the limited 
seating capacity, it will be necessary for 
those wishing to attend to contact Mrs. 
Celia Dollarhide, Executive Secretary, 
Veterans’ Advisory Committee on 
Education (phone 202-233-2152) prior to 
January 29, 1991. Interested persons any 
attend, appear before, or file statements 
with the Committee. Statements, if in 
written form, may be filed before or 
within 10 days after the meeting. Oral 
statements will be heard at 3 p.m. on 
February 5, 1991. 

Dated: January 10, 1991. 

By direction of the Secretary. 

Sylvia Chavez Long, 

Committee Management Officer. 

[FR Doc. 91-1364 Filed 1-18-91; 8:45 am] 
BILLING CODE 8320-01-M 


Poverty Threshold 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Notice. 


SUMMARY: The Department of Veterans 
Affairs (VA) is hereby giving notice of 
the weighted average poverty threshold 
in 1989 for one person (unrelated 
individual) as established by the Bureau 
of the Census. 


DATES: The 1989 poverty threshold is for 
consideration effective October 19, 1990, 
the date on which we notified our 
regional offices of such amount. 
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FOR FURTHER INFORMATION CONTACT: 
Joel Drembus, Regulations Staff: (212B);, 
Compensation and Pension Service, 
Veterans Benefits: Administration; 
Department of Veterans. Affairs,.810. 
Vermont Avenue NW., Washington, DC 
20420, (202) 233-3005. 

SUPPLEMENTARY INFORMATION: V.A. 
published a final regulation amending.3& 
CFR 4.16(a) in the Federal Register of 
August 3, 1990, pages 31579-80: The 


amendment provided that marginal 
employment generally shall be deemed 
to exist when a veteran's earned annual 
income does not exceed the amount 
established by the Bureau of the Census 
as the poverty threshold for one person. 
VA noted that the-weighted average — 
poverty threshold in 198 for one person: 
(unrelated individual) as established. by 
the Bureau of the.Census was.$6,024.and 
stated we would publish subsequent 


poverty threshold figuses as notices:in 
the Federal Register. 

The Bureau of the Census recently 
published the weighted average poverty 
thresholds in 1989. The threshold for one. 
person (unrelated individual) is $6,311. 

Dated? January 16, 1991. 

Edward J, Derwinski, 

Secretary of Veterans Affairs.. 

[FR Doc. 91-1363 Filed 1-18-91; 8:45 am] 
BILLING CODE 8320-01- 





2194 


Sunshine Act Meetings 


TIME AND DATE: 10:00 a.m., Thursday, 
January 24, 1991. 

LOCATION: Room 556, Westwood 
Towers, 5401 Westbard Avenue, 
Bethesda, Maryland. 

status: Open to the Public. 


MATTERS TO BE CONSIDERED: Cigarette 


Lighter NPR. 
The staff will brief the Commission on 


a notice of proposed rulemaking (NPR) 
for a mandatory consumer product 
safety standard to require disposable 
and novelty cigarette lighters to resist 
operation by children less than five 
years old. 
For a Recorded Message Containing the 
Latest Agenda Information, Call (301) 
492-5709. 
CONTACT PERSON FOR ADDITIONAL 
INFORMATION: Sheldon D. Butts, Office 
of the Secretary, 5401 Westbard Ave., 
Bethesda, MD 20207 (301) 492-6800. 
Dated: January 17, 1991. 


Sheldon D. Butts, 

Deputy Secretary. 

[FR Doc. 91-1544 Filed 1-17-91; 12:34 pm] 
BILLING CODE 6355-01-M 


FARM CREDIT ADMINISTRATION 

Farm Credit Administration Board; 
Special Meeting 

AGENCY: Farm Credit Administration. 
SUMMARY: Notice is hereby given, 
pursuant to the Government in the 
Sunshine Act (5 U.S.C. 552b(3)(3)), of the 
forthcoming special meeting of the Farm 
Credit Administration Board (Board). 
DATE AND TIME: The special meeting of 
the Board will be held at the offices of 
the Farm Credit Administration in 
McLean, Virginia, on January 23, 1991, 
from 1:00 p.m. until such time as the 
Board concludes its business. 

FOR FURTHER INFORMATION CONTACT: 
Curtis M. Anderson, Secretary to the 
Farm Credit Administration Board, (703) 
883-4003, TDD (703) 883-4444. 

ADDRESS: Farm Credit Administration, 
1501 Farm Credit Drive, McLean, 
Virginia 22102-5090. 

SUPPLEMENTARY INFORMATION: This 
meeting of the Board will be closed to 


the public. The matter to be considered 
at the meeting is: 


Closed Session* 
¢ Pending Litigation Action. 


*Session closed to the public—exempt 
pursuant to 5 U.S.C. § 552b(c)(10). 


Dated: January 17, 1991. 
Curtis M. Anderson, 
Secretary, Farm Credit Administration Board. 
[FR Doc, 91-1539 Filed 1-17-91; 12:19 pm] 
BILLING CODE 6705-01-M 


TENNESSEE VALLEY AUTHORITY 
[Meeting No. 1436] 


TIME AND DATE: 10 a.m. (EST), 
Wednesday, January 23, 1991. 


PLACE: TVA Knoxville Office Complex, 
400 West Summit Hill Drive, Knoxville, 
Tennessee. 


STATUS: Open. 

AGENDA: Approval of minutes of meeting 
held on November 28, 1990. 

ACTION ITEMS: 


New Business 


A—Budget and Financing 


A1. TVA Short-Term Financing 
Arrangements Through the Use of the Book- 
Entry System of the Federal Reserve Banks. 


B—Purchase Awards 


B1. Negotiated Purchase Contracts with 
Industrial Acoustics Company, Inc., and 
Braden Manufacturing for Combustion 
Turbine Stacks for Allen, Colbert, Gallatin, 
and Johnsonville Power Plants (Proposal BS- 
79086B). 


B2. Two Indefinite Quantity Term 
Agreements with Valmont Industries, Inc., 
and Meyer Industries for Transmission Line 
Poles (Request for Proposal BA-49366B). 

B3. Negotiated Contract with Foster 
Wheeler Energy Corporation for Burner 
Assemblies for Colbert and Johnsonville 
Power Plants (Negotiation GB-79121B). 


C—Power 


C1. Arrangements with Associated Electric 
Cooperative, Inc. 

C2. Arrangements with Oglethorpe Power 
Corporation (OPC) Providing for TVA 
Purchases from OPC and Interruptible 
Wheeling by TVA. 


E—Real Property Transactions 


E1. Abandonment of Rights and Release of 
Covenants Affecting 0.06 Acre of Norris 
Reservoir Land in Campbell County, | 
Tennessee, 

E2. Sale of 10-year Term Easement 
Affecting Approximately 10.38 Acres of 
Pickwick Reservior Land in Tishomingo 
County, Mississippi. 
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E3, Ten-year Lease Agreement Affecting 
Approximately 5.5 Acres of Cherokee 
Reservoir Land in Hamblen County, 
Tennessee. 


F—Unclassified 


F1. Delegation of Authority to Execute a 
Membership Agreement with Joint 
Procurement Corporation. 

F2. Delegation of Authority to Execute a 
Contract with Consultants & Designers Inc. 

F3. Delegation of Authority to Execute a 
Contract with GLI Technical Services, Inc. 

F4. Delegation of Authority to Execute a 
Contract with CDI Corporation—Southeast. 

F5. Delegation of Authority to Execute a 
Contract with Quantum Resources. 

F6. Delegation of Authority to Execute 
Supplement to Personal Services Contract 
No. TV-81063V with General Physics 
Corporation. 

F7. Delegation of Authority to Execute a 
Contract with Aptech Engineering Services, 
Inc. 

F8. Delegation of Authority to Execute a 
Supplement to Personal Services Contract 
No. TV-73031A with ABB Combustion 


Engineering. 

F9. Delegation of Authority to Execute Six 
Personal Services Contracts for the Provision 
of Engineering and Technical Support for the 
National Fertilizer and Environmental 
Research Center. 

F10. Filing of Condemnation Cases. 
Information Items . 

1. Amendment to the Rules and Regulations 
of the TVA Retirement System. 

2. Additional Recommendation Resulting 
from the Thirty-eighth Salary Policy 
Negotiations. 

3. Recommendaticns Resulting from the 
Fifty-fifth Annual Wage Conference for 
Hourly and Annual Trades and Labor 
Employees. 

4. Delegation of Authority to Execute 
Supplement to Personal Services Contract 
No. TV-81877V with Robert L. Cloud 
Associates, Inc. 

5. Revision of Statement of Organization of 
the Tennessee Valley Authority. 


CONTACT PERSON FOR MORE 
INFORMATION: Alan Carmichael, 
Manager of Media Relations, or a 
member of his staff can respond to 
requests for information about this 
meeting. Call (615) 632-6000, Knoxville, 
Tennessee. Information is also available 
at TVA’s Washington Office (202) 479- 
4412, 

Dated: January 16, 1991. 


William L. Osteen, Jr., 


Associate General Counsel and Assistant 
Secretary. 


[FR Doc. 91-1517 Filed 1-17-91; 12:19 pm] 
BILLING CODE 6120-02-M 
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UNITED STATES INSTITUTE OF PEACE 
DATE: January 24, 1991. 
TIME: 9 a.m. to 5:30 p.m. 


PLACE: 1550 M Street NW., Washington, 
DC (ground floor, Board Room). 
status: Open session.—{portions may 
be closed pursuant to subsection (c) of 
section 552(b) of title 5, United States 
Code, as provided in subsection 


1706(h)}(3) of the United States Institute 
of Peace Act, Pub. L. (98-525). 
AGENDA: (Tentative): 

Meeting of the Board of Directors 
convened. Chairman’s Report. President 
Report. Committee Reports. 
Consideration of the Minutes of the 
Forty-Fourth meeting of the Board of 
Directors. Consideration of grant 
application matters. 


CONTACT: Mr. Gregory McCarthy, 
Director, Public Affairs, telephone (202) 
457-1700. 

Dated: January 17, 1991 
Ms. Bernice J. Carney, 
Director of Administration, The United States 
Institute of Peace. 
{FR Doc. 91-1506 Filed 1-17-91; 8:45 am] 
BILLING CODE 3155-01-M 
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DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 


7 CFR Parts 1822, 1924, 1930, 1944, 
1951, 1955, and 1965 


RIN 0575-AA63 


Rural Cooperative Housing Loans 


AGENCY: Farmers Home Administration, 
USDA. 


ACTION: Final rule. 


SUMMARY: The Farmers Home 


Administration (FmHA) amends its 
regulations concerning rural cooperative 
housing loans. The action is taken 
because of changes in the © 
administration of the program, the 
necessity to explain aspects of 
cooperative housing which are not now 
covered, and the need to eliminate 
certain requirements in the regulations 
which are no longer appropriate and 
whose continued requirement impedes 
the efficient administration of the 
program. It is also taken to strengthen 
the Agency’s effort to assist distressed 
communities and rural areas which have 
significant populations of poor and 
disadvantaged persons. The intended 
effect is to clarify and update the 
regulations and provide needed 
instruction to FmHA field staff in the 
processing of rural cooperative housing 
preapplications. 

EFFECTIVE DATE: February 21, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Gail McCowan, Loan Specialist, Multi- 
Family Housing Processing Division, 
Room 6337, South Agriculture Building, 
14th Street and Independence Avenue, 
SW., Washington, DC 20250, Telephone 
Number: {202} 382-1623. 


SUPPLEMENTARY INFORMATION: 


Classification 


This final rule has been reviewed 
under USDA procedures established in 
Departmental Regulation 1512-1 which 
implements Executive Order 12291, and 
has been determined “non major.” It 
will not result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local Government 
Agencies, or geographic regions; or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of the United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The Administrator, Farmers Home 
Administration, has determined that the 


action will not have a significantampact 
on a substantial number of small entities 
because the revisions provide 
clarification of existing regulations and 
the annual volume of the program is 
anticipated to continue to decline. 
FmHA anticipates funding 
approximately 5 applications 
nationwide. 


Environmental Impact Statement 


This document has been reviewed 
according to 7 CFR part 1940, subpart G, 
“Environmental Program.” It is the 
determination of FmHA that the action 
does not constitute a major Federal 
action significantly affecting the quality 
of the human environment and 
according to the National Envirommental 
Policy Act of 1969, Public Law 91-290, 
an Environmental Impact Statement is 
not required. 


Intergovernmental Review 


This program/activity is listed in the _ 
Catalog of Federal Domestic Assistance 
under No. 10.415 and is subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. {7 CFR part 3015, subpart V, 48 
FR 29112, June 24, 1983). 

Catalog of Federal Domestic 
Assistance Titles and Numbers: 10.415 
Rural Rental Housing Loans. 


Discussion of Final Rule 


A proposed rule was published in the 
May 18, 1989, issue of the Federal 
Register (54 FR 21530). It updated the 
existing program of financing 
cocperative housing loans and previded 
a broader definition and explanation of 
what constitutes the cooperative 
housing program. 

Comments on the proposed rule were 
invited from the public until! July 27, 
1989. Five comments were received from 
the public which have been carefully 
considered. 

One commenter recommended that 
Guide Letter 1930-2 to Instruction 1930- 
C be published for public comment. 
FmHA uses this guide letter to notify 
borrowers of scheduled servicing visits. 

One commenter recommended that 
the term “management reserve” be 
clarified in Exhibit B so that it refers 
only to cooperative housing. The wend 
“cooperative” has been added to the 
definition of Management Reserve. 

.Two commenters noted that Exhibit B 
II c 1j of 1930-C appears to allow the 
agency to calculate income the family 
“may” receive and that the requirement 
to adjust income where public 
assistance agencies adjust shelter 
payments is punitive and should be 
deleted. Since this section was not part 
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of the revision, no change is being made 
im this regard. 

ne commenter questioned the use of 
the word “chapter” in Exhibit B II T. 
Chapter is a typographical error; the 
word should be “charter.” 

One commenter suggested that the 
terms “Member” and “Member 
Contribution” be included in the 
definition section. “Member” is defined 
in the main portion of Instruction 1930- 
; “Member Contribution” means the 
same as “Occupancy Charge” which has 
been added to the definition section of 
Exhibit B. 

One commenter recommended that 
the definition of “Limited Equity” in 
Exhibit Bil O be redefined for 
clarification. The term “Limited Equity” 
has been redefined. 

One commenter pointed out a 
typographical error in Exhibit B II EE. 
The first sentence should read: “RA, as 
used in this Exhibit * * *.” 

Two commenters suggested the 
language of Exhibit B V D b should be 
rewritten to omit the word “we.” This 
section has been rewritten. 

One commenter recommended that a 
definition of “occupancy charge” be 
atided to Exhibit B of Instruction 1930-C. 
This definition has been added. 

One commenter noted that there are 
many places in Exhibit B where the 
word “member” needs to be inserted. 
The word “member” has been added to 
those sections which pertain to 
cooperative housing. 

One commenter stated that the 
occupants of the housing complex must 
believe the cooperative is a form of 
hemeownership in order for self- 
management to be successful. FmHA 
agrees that the members must be 
educated in the workings of a 
cooperative and that an informational 
pamphlet will be distributed to each 
prospective member prior to 
membership and that educational 
programs will be a part of the 
cooperative structure. 

One commenter recommended, in 
Exhibit B VI B 1c, that occupants be 
required to move from the cooperative 
whenever their incomes exceed the 
published eligibility income limits in 
order to retain the project as low-income 
housing. The Housing Act exempts 
cooperative members from income limit 
restrictions after membership has been 
achieved; the agency is prohibited from 
forcing the members to move because of 
their incomes. 

One commenter asks, in Exhibit B VI 
B6 a, that if an ineligible is living in a 
cooperative unit, would that person be 
leasing the unit or be considered an 
imeligible member. FmHA feels that it is 
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understood that if an ineligible person is 
allowed to live in a cooperative unit in 
order to protect the financial interest of 
the Government, that person would rent 
the unit fron the cooperative under a 
standard form of rental lease and in 
accordance with ineligibility provisions 
of Exhibit B VI1B6 a. 

One commenter recommends that a 
cooperative newsletter be published bi- 
monthly or quarterly rather than 
monthly as required by Exhibit B VII F 
8 j. FmHA views the newsletter as a 
means for the board to keep the 
membership informed on issues 
affecting the well-being of the 
cooperative neighborhood. FmHA feels 
it is important for the members to 
communicate and the newsletter is one 
of the best ways of making sure 
everyone knows what is going on in the 
cooperative. 

One commenter recommended, in 
Exhibit B XIII B 2 d, that funds which 
are left in the general operating account 
at the end of the fiscal year be used by 
the cooperative to offset later years’ 
operating deficiencies or as a carry-over 
to cover unexpected expenses. Any 
funds remaining in the operating 
account is considered excess income 
and will be allocated to each member 
and deposited in an interest-bearing 
patronage capital account in keeping 
with the cooperative housing concept. 

One commenter noted a conflict in 
Exhibit B XIII B 2 e 2 of Instruction 1930- 
C that states no interest earned on 
membership fee deposits will accrue to 
the owner. This is contradictory to what 
was intended and has been changed to 
eliminate the reference to membership 
fee deposits. 

One commenter recommended that a 
written management agreement be 
required between a cooperative adviser 
and the cooperative board. FmHA 
agrees with this recommendation and 
has changed Exhibit B-2 1 to include 
this requirement. 

One commenter recommended that 
since the word “cooperative” can be 
used both as a noun and an adjective, 
the language of Exhibit B III E 5 6 should 
be changed to clarify the the proper 
usage. FmHA feels that the use of the 
word “cooperative” is clearly 
understood as written. 

Two commenters recommended that 
the word “we” be explained in Exhibit B 
V 2b. The language of this section has 
been changed to eliminate the word 
“we.” 

One commenter recommended that 
the language of Exhibit B VIB1c be 
changed to refer specifically to RCH 
projects and members. The only portion 
of the section which is applicable to 
RCH is clearly stated. 


One commenter requested 
clarification of Exhibit B VIB6 
regarding the term of residence of 
ineligibles in a cooperative unit and if 
that ineligible person can become a 
member of the cooperative. The section 
states that an ineligible may rent for a 
period not to exceed a year and that 
only eligible persons may become 
members of a cooperative. 

One commenter recommended that 
Exhibit B VI C 2 incorporate eligibility 
for membership as part of 1930-C since 
cross references to other regulations are 
very unwieldy. FmHA feels that the 
references are needed to complete the 
entire package and that the duplication 
of texts required to eliminate cross 
referencing is unnecessary. 

One commenter suggested Exhibit B 
Vill B and B 3 be revised to refer clearly 
to requirements for RCH projects. FmHA 
feels that the types of clauses required 
for RCH projects is clear as written. 

One commenter recommended that 
Exhibit B VIII B 5 be clarified to state 
that projects operate under Plan I, 
leases or occupancy agreements do not. 
The language of this section has been 
changed to include: “For leases or 
occupancy agreements in projects which 
are operating under Plan II Interest 
Credit Only.” 

One commenter pointed out the use of 
the word “term” twice in Exhibit B VIII 
C 21 is used twice with two different 
meanings. The word “term” in both 
cases refers to length of time, however, 
the second “term” has been changed to 
“prior notice.” 

One commenter suggests that the 
contents of Exhibit B VIII F 8 j are areas 
that should be provided to tenants 
before they move in and that a monthly 
newsletter should be considered as part 
of project operations not of rules. FmHA 
has already specified the subject of a 
newsletter as an operating activity in its 
loanmaking instruction 1944-E. 

One commenter states that Exhibit B 
VIHi G 3 refers to a Membership Fee 
Account which should be defined in 
§ 1930.201. FmHA does not feel that a 
definition is needed since section 
Exhibit B VIII G clearly describes the 
meaning of the term and since “security 
deposits” is not defined, we did not feel 
a separate definition was warranted. 

One commenter suggested that 
Exhibit B—-1 12 and 17 should be clarified 
to state “In RCH projects * * *.” FmHA 
feels the meaning is already clear, 
however, the term “RCH” has been 
added. 

One commenter suggested that 
Exhibit B-1 18 d either has an error or is 
proposing kickbacks to the board from 
the adviser. The sentence should read: 
“In the case of a cooperative, describe 


the amount of compensation to be paid 
to the adviser by the board.” 

One commenter recommended that 
RRH and RCH should be in separate 
sections in Exhibit B~1 1. FmHA feels 
the intent of the’ section is clear as 
written. 

One commenter pointed out Exhibit C 
VI C 1 b will change further when 
amended by the 1988 housing legislation 
regarding rent increases for projects 
approved after 1983. FmHA notes the 
comment. 

One commenter recommended Exhibit 
F be revised in all affected sections to 
provide clarity by separating RRH and 
RCH into two subsections. FmHA feels 
this section provides the necessary 
clarity as written. 

Two commenters requested what 
criteria will be used to determine that a 
person is suited or not suited to live in a 
cooperative as stated in Exhibit F A-4. It 
is up to the board to determine whether 
a prospective member is willing to 
accept the role of cooperative housing 
member, a role which is defined in an 
information pamphlet distributed to the 
person prior to signing up for 
membership. 

Two commenters recommend that 
monthly meetings be suggested, not 
prescribed, in Exhibit F C1 so that 
mandating unnecessary meetings will 
not discourage involvement. FmHA feels 
that it is necessary to the board to meet 
monthly to discuss issues and to 
communicate with the committee 
chairmen. 

One commenter noted that Instruction 
1944-E does not provide for resident 
training other than for the treasurer and 
that the management plan should 
require a design for initial and ongoing 
training. FmHA feels that training will 
be very critical to the success of the 
cooperative and intends that provisions 
for adequate training programs be part 
of the initial preapplication package. 
Language to reinforce this position has 
been added to § 1944.212{k) of 
Instruction 1944-E and to Exhibit B-1 of 
Instruction 1930-C. 

One commenter pointed that there 
seems to be no valid reason for 
processing RCH applications at the 
National Office. Because of the newness 
of this concept and the complexity 
associated with the initial formation of a 
cooperative structure, FmHA feels that 
it is vitally important that the proposals 
receive as much assistance from FmHA 
as possible. 

One commenter recommended that 
§ 1944.211(a)}(6) include “consumer 
cooperative” in the third sentence to 
make it consistent with § 1944.213{a){(1). 
The reference to “consumer 
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cooperative” has been added to the 
section. 

One commenter pointed out that 
§ 1944.211(a)(6) eliminates the use of a 
letter of credit as published in the 
Federal Register for comment on April 
11, 1989. The draft regulation containing 
the letter of credit provision was in 
process at the same time as this 
regulation; its implementation came too 
late to be included in the printing of this 
draft. The letter of credit provision has 
since been added to this version of the 
regulation. 

One commenter pointed out that 
§ 1944.212(b)(7)(11) should have been 
§ 1944.212(b)(7)(ii). Corrected. 

One commenter favorably commented 
on the requirement that life cycle costs 
be considered in evaluating projects for 
cost containment purposes. Noted. 

One commenter noted that 
§ 1944.215(b)(2) was not changed to 
allow the construction of detached units 
for cooperative projects in keeping the 
intention of the law. FmHA felt that cost 
containment practices would be better 
served by constructing only multi-family 
units; however, the language has been 
changed to allow the construction of 
single family units. 

One commenter suggested that the 
language of § 1944.215(a) be rewritten to 
omit the word “us.” The section has 
been rewritten. 

One commenter expressed the 
preference for multi-family units for cost 
containment reasons. Noted. 

One commenter questioned the need 
for handicapped units in a cooperative 
housing complex since that provision is 
not required in a single family home if 
the owner is not in need of handicap 
facilities. FmHA agrees that the need for 
handicap facilities will be known in the 
initial planning for the housing and that 
provision can be made for a handicap 
unit at that time; therefore, the language 
has been changed to delete this 
requirement. 

One commenter recommended that 
the reference to Instruction 1965-B not 
be dropped in § 1944.215(e) in discussing 
the agreement by borrowers to refinance 
when able. Since reference to 1965-B 
was not dropped with this revision, no 
change is being made. 

One commenter pointed out that since 
members of a cooperative have no 
maximum income limit once they are 
initially determined eligible, refinancing 
could become more valid and may need 
to be stressed. Not all members’ 
incomes will exceed the-income limits. 

One commenter recommended that 
since cooperative housing is a form of 
homeownership, cooperative regulations 
should be separate and distinct from the 
rental housing regulations. 


Consideration was given to separate 
regulations but because so many 
provisions of the rental regulations 
pertain to cooperative as well, it was 
felt that the expense and duplication 
were not justified. 

One commenter noted that 
§ 1944.215(j)(4) states that cooperative 
members must have sufficient income to 
pay their management reserve charge 
and that RA will not be used for this 
purpose. FmHA does not feel that the 
Government should be subsidizing the 
equity to be received by a cooperative 
member and that the member needs to 
accept financial responsibility for 
providing the reserve payment. 

One commenter recommends that 
clarification be given for the term 
“management reserve charge.” This 
term has been added to the definitions 
section. 

One commenter felt that because 
persons who will participate in 
cooperative developments are chosen in 
advance, the site of the project should 
not be constrained by the present 
section 515 location requirements as 
outlined in § 1944.215(j)(4). Even though 
the members of the cooperative are 
willing to accept alternate locations to 
those defined by regulations, FmHA 
must consider that the project may at 
some future time convert to a rental 
housing project. Also, being some miles 
from needed services may prove to be a 
hardship for cooperative members. 

Two commenters felt that the 
residents’ awareness of ownership 
responsibility created by the investment 
and limited equity position of a 
cooperative makes RCH developments 
ideal for scattered site projects. FmHA 
feels that scattered sites would 
definitely have an adverse impact on the 
cooperative operation in that the 
members are the ones responsible for 
cutting the grass, painting, and other 
maintenance tasks. Having to move the 
equipment around the community is 
unnecessary. The concept of “neighbor 
helping neghbor” would be lost in such 
an atmosphere also. 

Two commenters felt that there is no 
sound reason to exclude RCH from the 
ranking criteria of § 1944.231(a)(4). The 
ranking criteria is expressly designed for 
selecting areas of greatest need for 
rental housing units and was never 
intended to cover cooperatives which 
are a form of homeownership. FmHA 
feels that comparing rental with 
cooperatives would be comparing 
apples with oranges. 

Two commenters felt that cooperative 
developers should be allowed to 
compete for the larger section 515 
allocation without being limited to a 
small pool at the national level. The 
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motivation for reserving funds in the 
National Office was to insure the 
availability of funds for the limited 
number of cooperative loans 
anticipated. This language has been 
changed to refer to subpart L of part 
1940. 

One commenter suggested that the 
paragraph reference § 1944.231(b)(5)(i) 
should be § 1944.231(b}(4)(i). The 
paragraph reference is correct as 
printed. 

One commenter does not see how the 
restrictive use language of 
§ 1944.236(b)(5) is applicable to 
cooperatives since members cannot be 
required to move out once their incomes 
exceed the published limits. Not all 
cooperative members will exceed the 
income limits during their period of 
membership. 

One commenter stated that neither the 
current instruction nor the revision 
detail what is required in a subsequent 
loan docket. Since this revision does not 
address the material required for a 
subsequent loan, no change is being 
made in this regard. 

One commenter noted that 
§ 1944.237(a) withdraws the provision 
for equity loans which was published for 
effect in the Federal Register on April 
22, 1988. This section was published to 
remove the reference to RRH in the first 
sentence and not the provision for 
equity loans. Inadvertently a portion of 
the paragraph was omitted. 

One commenter felt that the first 
sentence of § 1944.239 should read: 
“Any tenant/member or applicant 
* * *” The language of this section has 
been changed to include the reference to 
“member.” 

One commenter felt that applicants 
should be authorized to initiate 
exception request now reserved to State 
Directors or the Assistant Administrator 
for Housing as outlined in § 1944.240. 
Since this revision did not address the 
exception criteria, no change is being 
made in this regard. 

One commenter felt that Exhibit A II 3 
and 4 should be restated in a new 
paragraph 4 (a) and (b) and should read: 
“For Rural Housing Cooperative Projects 
Only.” FmHA feels that paragraphs 3 
and 4 clearly state that they are 
applicable to cooperative projects only 
and are understandable as written. 

One commenter asked if market 
studies are required for 20 or more 
cooperatives units; the language is 
unclear in Exhibit A IV B-6. That 
section refers to Exhibit A-7 which 
states that market studies are required 
for 20 or more rental units and that 
feasibility for cooperatives will be 
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evidenced by the names and addresses 
of prospective members. 

One commenter pointed out the word 
“tenants” is not needed in Exhibit A IV 
B 16 (1). The word “tenants” has been 
deleted. 

One commenter suggested that 
patronage capital be posted to members’ 
accounts monthly in the event a member 
terminates membership prior to the end 
of the year. Exhibit A IV B 19 has been 
changed to specify the posting of 
accounts monthly to cover this 
eventuality. 

One commenter questioned whether 
the cooperative would have a separate 
account for management fees. Exhibit A 
IV B 19 states that a separate account 
will be maintained for the management 
reserve payments. 

One commenter observed that Exhibit 
A-8 referenced in Exhibit A IV A should 
be Exhibit A-9. The reference has been 
corrected. 

One commenter questioned why a 
membership fee be refunded when the 
membership in the cooperative is 
terminated as allowed in Exhibit A IV B 
3 d. The nature of a cooperative is such 
that membership fees are refunded at 
the time membership is terminated just 
as security deposits are refunded to 
rental tenants. 

One commenter suggested that the 
second sentence of Exhibit A VIB5a 
should apparently include the words 
“consumer cooperative.” The words 
“consumer cooperatives” have been 
added. 

Two commenters supports the concept 
of adviser to the board but believes 
Exhibit A IV B 18 should be clarified to 
permit the adviser to be either a person 
or an organization. The language of this 
section states “member (or members)” 
and was intended to allow organization 
involvement; however, the section has 
been changed to specifically state 
organization involvement based on the 
provision that one individual will have 
sole responsibility as adviser in order to 
eliminate confusion and to prevent one 
person from countermanding another's 
instructions. 

One commenter observed that Exhibit 
A IV 8 a states that projects which have 
more than five units have the services of 
an architect which is in conflict with 
1924-A which states projects of more 
than four units must have the services of 
an architect. The language of this 
section has changed to specify four 
units. 

One commenter asked where are the 
Guidelines for Understanding the 
Principles of Cooperative Housing 
referenced in Exhibit A—-4. The 
guidelines do not quote regulation or 


law and were not published for 
comment. : 

One commenter questioned (1) Would 
not Form 1944-38 more appropriately 
provide feasibility information and (2) 
what ratio of eligible prospective 
members to units will be considered 
adequate for feasibility purposes? (1) 
Form 1944-38 is intended to be used as a 
formal membership application and 
entails the disclosure of credit history, 
etc., of the person applying. FmHA does 
not see the necessity for obtaining this 
much in-depth information from the 
potential member at this stage of the 
process. (2) FmHA anticipates the 
cooperative would wish to obtain the 
names of all persons interested in 
membership. 

One commenter recommended that 
Article Twelve of Exhibit C be modified 
to reflect the possible dissolution of the 
cooperative after the term of the loan 
plus five years to provide an option for 
the members to dissolve the cooperative 
rather than transferring all assets to a 
non-profit or municipal corporation. The 
Articles of Incorporation are written in 
this manner to maintain the project in 
the program and available to low- 
income persons. 

One commenter stated that the word 
“subsequent” in section 2.02 of Exhibit 
D-1 is not clear and seems to apply to 
the approval of all applications, not 
“subsequent” ones. This provision 
covers those applications received after 
the cooperative has been incorporated 
and in operation. The section has been 
rewritten to provide clarity. 

Two commenters recommended 
section 2.07 of Exhibit D-1 be amended 
to include the appeal procedures. The 
section has been changed to include a 
reference to FmHA’s appeals 
procedures. 

One commenter recommended that 
section 2.08 of Exhibit D-1 be amended 
to make provision for an occupancy 
agreement longer than the stated three 
years when extended occupancy is 
anticipated. The bylaws do not state the 
length of membership. Reference to the 
term of membership has been changed 
in section 4.01 of Exhibit 1. 

One commenter suggested that section 
4.16 of Exhibit D-1 should not be in the 
bylaws since it does not describe the 
objectives, membership, organization 
and management of the cooperative and 
should be included in requirements for 
the management plan, along with 
Exhibit E. FmHA looks upon the role of 
the adviser as being part of both 
organization and management of the 
cooperative. We agree that the 
provisions of Exhibit E may be inserted 
into the management plan; however, a 


separate instrument such as this will 
serve as a handout to potential advisers. 

One commenter stated that section 
6.01 of Exhibit D-1 is printed twice but 
with different content each time. The 
first version of that section was 
inadvertently printed; the second 
version contains the correct text. 

One commenter recommended that 
the term “elected” in section 9.01 of 
Exhibit D-1 be changed to “approved.” 
The term “elected” has been changed to 
“approved.” 

Two commenters felt tht Exhibit E is 
degrading in tone and content and 
creates a new social class called “low- 
income and minority persons.” The 
language of this section has been 
changed to delete reference to “minority 
persons.” 

One commenters asked, in response to 
Exhibit H 5 (b), if FmHA is looking at 
502 type credit eligibility, credit reports, 
etc.,? Form 1944-38, adapted from the 
single family application, will be used to 
gather the financial and household 
information needed to make a 
determination of eligibility. 

One commenter pointed out that 
Article 1.02 of Exhibit I appears to 
conflict with the Tenth Article of Exhibit 
C in that this section states that the 
amount of occupancy charge required 
for payment on the principal! of the 
mortgage will be credited as capital 
contribution by the members. The 
amount of the occupancy charge 
required for payment on the mortgage is 
a capital contribution and is not 
refundable to the member. Other 
portions of the occupancy charge not 
required for the mortgage payment or 
other capital expenditures is considered 
the patronage capital or equity of the 
member and is in agreement with the 
Tenth Article of Exhibit C. 

One commenter found the language of 
the second sentence of section 7.01 of 
Exhibit I to be confusing. This sentence 
has been changed to read: “Under this 
agreement the Member shall be liable 
for the conduct of the sublessee.” 

One commenter was concerned with 
the term “threatened breach” contained 
in section 13.02 of Exhibit L The term “or 
threatened breach” has been deleted 
from the section. 

Two commenters stated that section 
18.01 of Exhibit I allows the cooperative 
to charge a late fee charge even if the 
member is paying more than 30 percent 
of income for shelter costs. The 
commenter also recommended that a 
schedule for late charges and reasons 
for forgiveness should be clearly stated 
in the Exhibit. Unless prohibited by 
state law, it is generally customary to 
charge a late fee irrespective of the 
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amount of rent or occupancy charge 
being paid to be used as a deterrent 
against chronic tardiness since the 
cooperative will need all occupancy 
charge payments on time in order to 
meet its expenses. Additional language 
has been added to this section to cover 
the amount of late fee and a provision 
that allows forgiveness. 

One commenter felt that the need to 
unwind accounts of an RCH project —~ 
when transferred for the purpose of 
becoming rental housing will require 
more than § 1965.65(a)(3) and 
recommended that servicing regulations 
be developed and published for 
comment. When a cooperative is 
transferred to rental status the only 
account which may pose some difficulty 
would be the patronage capital account 
and that account would be empty at that 
point since the members receive all 
patronage capital due them when 
membership is terminated. All other 
accounts can be handled per 
§ 1965.65(c)(3). The words “and RCH (as 
applicable)” have been added to 
§ 1965.65(c)(3) to clarify how accounts 
will be handled in a transfer. 


General Information 


This action is being taken to include 
in subpart E of 7 CFR part 1944 
provisions for the financing of 
cooperative housing loans formerly 
contained in subpart F of 7 CFR part 
1822, Rural Cooperative Housing Loans, 
which is being removed. 


List of subjects 
7 CFR Part 1822 


Aged, Loan programs—Housing and 
community development, Low and 
moderate income housing, Mortgages, 
Nonprofit organizations, Rent subsidies, 
Rural housing. 


7 CFR Part 1924 


Housing standards, low and moderate 
income housing, rural areas. 


7 CFR Part 1930 


Accounting, Administrative practice 
and procedure, Grant programs— 
Housing and community development, 
Loan programs—Housing and 
community development, Low and 
moderate income housing—Rental, 
Reporting requirements. 


7 CFR Part 1944 


Administrative practice and 
procedure, Aged, Handicapped, Loan 
programs—Housing and community 
development, Low and moderate income 
housing—Rental, Mobile homes, 
Mortgages, Nonprofit organizations, 
Rent subsidies, Rural housing. 


7 CFR Part 1951 


Account servicing, Low and moderate 
income housing loans—Servicing, 
Mortages. 


7 CFR Part 1955 


Government property, Loan 
programs—Agriculture, Loan 
programs—Housing and community 
development, Low and moderate income 
housing. 


7 CFR Part 1965 


Low and moderate income housing— 
Rental. 

Therefore chapter XVIII, title 7, Code 
of Federal Regulations, is amended as 
follows: 


PART 1822—RURAL HOUSING LOANS 
AND GRANTS 


1. The authority citation for part 1822 
is revised to read as follows: 


Authority: 42 U.S.C. 1480; 7 CFR 2.23; 7 CFR 
2.70. 


Subpart F—Rural Cooperative Housing 
Loans 


§§ 1822.231 through 1822.245 (Subpart F) 
[Removed and Reserved]. 

2. Subpart F (consisting of §§ 1822.231 
through 1322.245) of part 1822 is 
removed and reserved. 


Subpart G—Rural Housing Site Loan 
Policies, Procedures, and 
Authorizations 


3. Section 1822.272 is revised to read 
as follows: 


§1822.272 Approval or disapproval of a 
loan. 

The provisions of part 1944, subpart E 
of this chapter will be followed. 


PART 1924—CONSTRUCTION AND 
REPAIR 


4. The authority citation for part 1924 
continues to read as follows: 

Authority: 7 U.S.C. 1989; 42 U.S.C. 1980; 42 
U.S.C. 2942; 5 U.S.C. 301; sec. 10, Pub. L. 93- 
357, 88 Stat. 392; 7 CFR 2.23; 7 CFR 2.70. 


Subpart C—Planning and Performing 
Site Development Work 


5. Exhibit C of subpart C is amended 
by revising paragraphs I E and the 
introductory text of I G to read as 
follows: 


Exhibit C—Checklist of Visual Exhibits and 
Documentation for RRH, RCH, and LH 
Proposals 


Pre & 


E Market survey. A market survey will be 
submitted in accordance with the 
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requirements of the respective loan program 
as indicated in part 1944, subparts D and E of 
this chapter. 

* * * * * 

G Other. The applicant will need to 
submit any additional information that may 
be needed as indicated in subpart D or 
Exhibit A-7 of subpart E of part 1944 of this 
chapter. This may include but is not limited 
to: 


6. The authority citation for part 1930 
is revised to read as follows: 


Authority: 42 U.S.C. 1480; 5 U.S.C. 301; 17 
CFR 2.23; 7 CFR 2.70. 


7. Section 1930.101 is amended by 
redesignating paragraphs (c) and (d) as 
(d) and (e); by revising paragraph (b); 
and by adding a new paragraph (c) to 
read as follows: 


§ 1930.101 General. 


* * * * * 


(b) Rural Rental Housing (RRH) and 
congregate housing. 

(c) Rural Cooperative Housing (RCH). 

8. Section 1930.102 is revised to read 
as follows: 


§1930.102 Definitions. 

(a) Adviser to the Board. An 
individual or organization who will 
work with and provide guidance to a 
cooperative board. 

(b) Borrowers. “Borrowers” means 
owners who may be individuals, 
partnerships, cooperatives, trusts, public 
agencies, private or public corporations 
and other organizations and who have 
received a loan or grant from FmHA for 
LH, RRH, RCH, or RHS purposes. 

(c) Consumer cooperative.A _. 
corporation which— 

(1) Is organized under the cooperative 
laws of a State or Federally recognized 
Indian tribe; 

(2) Will own and operate the housing 
on a cooperative basis solely for the 
benefit of the members; 

(3) Will operate at cost and, for this 
purpose, any patronage refunds accruing 
to members in accordance with subpart 
E to part 1944 of this chapter will not be 
considered gains or profits; and 

(4) Will restrict membership in the 
housing to eligible persons and, to any 
extent the cooperative and FmHA 
permit, to others in special 
circumstances. 

(d) District director. For the purpose 
of this subpart, the term also includes 
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the Assistant District Director, and other 
qualified District Staff who may be 
delegated responsibilities according to 

§ 1930.143 of this subpart and the 
provisions of FmHA Instruction 2006-F 
which is available in any FmHA office. 
In the case of LH loans still being 
serviced in the County Office, this 
definition also includes qualified County 
Office staff. This definition also includes 
the Area Loan Specialists in Alaska, 
Island Directors in Hawaii, Directors of 
Western Pacific Territories, and other 
qualified staff members in Alaska, 
Hawaii, and Western Pacific Territories, 
respectively. 

(e) FmHA. “FmHA” means the United 
States of America acting through the 
Farmers Home Administration; it 
includes FmHA's predecessor agencies. 

(f) Governing body. “Governing body” 
means those elected or appointed 
officials of an organization or public 
agency type borrower responsible for 
the operations of the project. 

(g) Management, “Management” is the 
overall direction given by the borrower 
or the borrower's agent to meet the 
needs of the tenants or members, 
maintain the project, and provide sound 
and economical project operation. 

(h) Member. A person who has 
executed documents pertaining to a 
cooperative housing type of living 
arrangement and has made a 
commitment to upholding the 
cooperative concept. 

(i) Occupancy agreement. A contract 
setting forth the rights and obligations of 
the cooperative member and the 
cooperative, including the amount of the 
monthly occupancy charge and the other 
terms under which the member will 
occupy the housing. 

(j) OGC. “OGC” means the Regional 
Attorney or the Attorney in Charge in 
the field office of the Office of the 
General Counsel of the United States 
Department of Agriculture. 

(k) OIG. “OIG” means the Office of 
Inspector General of the United States 
Department of Agriculture. 

(1) Patronage capital refund. Amounts 
received by the cooperative in excess of 
operating costs and expenses which 
have been assigned to members’ 
patronage capital accounts each year of 
membership in the cooperative. 

(m) Project. A project is the total 
number of rental or cooperative housing 
units in one community such as a 
densely settled area, town or village and 
operated under one management plan 
with one loan agreement/resolution. The 
rental units may have been developed 
originally with separate initial loans and 
separate loan agreements/resolutions, 
now consolidated into one operational 


project under § 1965.68 of Subpart B of 
Part 1965 of this chapter. 

(n) State Director. For the purpose of 
this subpart, State Director also includes 
the Rural Housing Chief, Multiple 
Family Housing Coordinator, Rural 
Housing Specialist, and other qualified 
State staff when delegated 
responsibilities under this subpart 
according to § 1930.143 and the 
provisions of FmHA Instructions 2006-F 
which is available in any FmHA office. 

(0) Supervision. “Supervision” 
includes the broad scope of FmHA 
guidance available to assist borrowers 
to carry out the objectives of the loan . 
and comply with FmHA regulations. 

9. Section 1930.103 is revised to read 
as follows: 


§ 1930.103 Non-discrimination assurance. 


All management and supervision 
actions described in this subpart will be 
conducted without regard to race, color, 
religion, sex, marital or familial status, 
national origin, age, or physical or 
mental handicap (borrowers, tenants, 
and cooperative members must possess 
the capacity to enter into a legal 
contract). The provisions of subpart E of 
part 1901 of this chapter enforcing the 
Civil Rights Act of 1964, as amended 
along with other similar worded statutes 
will be complied with. 

10. Section 1930.105 is amended by 
revising paragraph (b)(9) to read as 
follows: 


§ 1930.105 Objective of management and 
supervision. 


{b) *e* 

(9) Process rent and occupancy charge 
changes according to Exhibit C of this 
subpart. 


* * * * * 


11. Section 1930.110 is amended by 
revising the introductory text, and by 
revising paragraph (a)(5) and paragraph 
(b)(6) to read as follows: 


§ 1930.110 Methods of supervision. 


Supervisory methods used by FmHA 
employees include organizational and 
development planning; property 
management planning; affirmative 
marketing; construction conferences; 
long-term, annual, and other periodic 
planning and evaluation; accounts, 
budgets, and records inspections and 
guidance; project inspections; 
attendance at membership and 
governing body meetings; periodic group 
meetings with borrowers; analysis of 
accounting, budgets, and audit reports, 
guidance by memorandums; and similar 
activities. Supervision of cooperative 
borrowers will include coordination 
with the adviser to the board. 
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(a) ** * 

(5) Prerent-up or preoccupancy 
conferences to review the management 
plan, marketing plan, and the general 
readiness of project facilities, 
recordkeeping systems, renting or 
occupancy procedures, and personnel 
assignments to begin project operation. 

(b) eet 

(6) A requirement that the borrower 
contract with a management firm with 
proven background and/or experience 
in property management. In the case of 
cooperative housing, this stipulation will 
apply only when it has been determined 
that the cooperative is unable to manage 
itself. 


* * * * * 


12. Section 1930.117 is amended by 
revising paragraph (a)(2) toreadas . 
follows: 


§ 1930.117 Agency responsibilities. 


* . . 


(a) ** € 

(2) Emphasize to the borrower and/or 
the borrower's management agent that 
they, not FmHA, are responsible for 
managing the project, collecting rents or 
occupancy charges, repaying the loan on 
schedule, project maintenance; and for 
compliance with any loan or grant 
agreement or resolution, State laws, and 
other FmHA requirements. 


* * * * * 


13. Section 1930.119 is amended by 
revising paragraphs (a)(3){i), (a){3)(ii). 
(a)(3)(iii), (a)(3)(v), and paragraphs 
(b)(1), (d), and (f) to read as follows: 


§ 1930.119 Supervisory visits and 
inspections. 


a **te 
~ * * & 
(i) Tenant or member eligibility. 
(ii) Tenant or member income. 
(iii) Tenant or member selection 
criteria. 


* * * * * 


* * * 


(v) Rental or occupancy rates. 
* * 


(b) * * € 

(1) Supervisory visits will be made 
when necessary to assure compliance 
with FmHA policies and objectives. A 
District staff person or other FmHA 
authorized person will perform a post 
rent-up or occupancy visit before the 
end of the first 90 days of operation; and 
a thorough supervisory visit at the end 
of the first year of operation and at least 
every three years thereafter at each 
project. More frequent visits to 
cooperatives should be scheduled as 
needed. Planned visits will be included 
in the monthly work calendar. The visit 
shall be conducted with the borrower 
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and/or the borrower's designated 
representative (see Guide Letter 1930-2 
for borrower notification}. Exhibits F 
and G of this subpart should be used to 
assist in the preparation, completion, 
and follow-up of visits. For smalf rental 
projects consisting of only a few units 
(usually f to 3}, the degree of completion 
of Exhibits F and G of this subpart may 
be minimized. Supervisory visits to such 
projects are required only once every 
three years and should concentrate on 
tenant eligibility, maintenance, 
insurance coverage and status of loan" 
payments. 

(d} Conducting visit or inspection. The 
person making the visit or inspection 
should spend sufficient time at the 
project to accomplish the visit plan and 
any additional needs that are observed 
or brought out by the tenants, members, 
or management staff. 

(f} Compliance reviews. An 
authorized State or District staff 
member or other FmHA authorized 
person will complete the Civil Rights 
and Fair Housing review irements 
according to subpart E of part 1901 of 
this chapter. If initial rent-up or 
occupancy has not occurred by the time 
of initial review, a subsequent review 
will be due one year following initial 
occupancy and ther every three years 
thereafter or in accordance with subpart 
E of part 1901 of this chapter. 

14. Section 1930.124 is amended by 


revising paragraph (b){3] to read as 
follows: 


§ 1930.124 Borrower budgets, reports, 
audits, and analysis. 

{b) ee * 

(3) Exhibit A-6, “Housing Allowances 
for Utilities and Other Publie Services,” 
of subpart E of part 1944 of this chapter 
when required for the project reflecting 
any adjustment. 

15. Section 1930.125 is amended by 
revising the introductory text to read as 
follows: 


§ 1930.125 Changing project designation. 
Generally rental projects designated 
for families, elderly or handicapped 
ene will be used for the original 
urpose throughout the life of the FmHA 
loan, Ho However, if tt becomes necessary 
to change the designation of a project 
due to housing market changes which 
inhibit the borrower's ability to maintain 
occupancy levels sufficient to sustain 
the project, the State Director may 
change the designation with the prior 
written concurrence of the National 


Office. No change in the plan of 
operation (limited profit, nenprofit or 
full profit). will be authorized in 
conjunction with the change in project 
designation. Project design must meet 
elderly housing requirements when 
changing the designation to elderly. The 
National Office will only consider such 
requests on a case by case basis when 
all of the following information has been 
provided: 


16. Section 1930.141 is amended by 


revising paragraph (j){1) to read as 
follows: 


§ 1930.144 Materiais to be provided 
borrower/appiicant. 


* * * * * 


(1) Form FmHA 1930-7 and attached 
Exhibit A-6 of subpart E of part 1944 of 
this chapter, if applicable. 


17. Section 1930.142 is amended by 
revising the introductory text to read as 
follows: 


§ 1930.142 Complaints regarding 
discrimination in. use and occupancy of 
RRH or RCH housing. 

Any occupant or applicant seeking 
occupancy or use of RRH, LH, RCH or 
related facilities who believes he/she 
has been discriminated against because 
of age, race, color, religion, sex, marital 
or familial status, handicap or national 
origin may file a complaint in person 
with, or by mail ta the Office of Fair 
Housing and Equal Opportunity, 
Department of Housing and Urban 
Development (HUD), Washington, DC. 
20410 or any HUD Office, or to the 
Secretary of Agriculture, Washington, 
DC. If the complaint is made to an 
FmHA County, District or State Office, it 
must be directed to the Director of Equal 
Opportunity Staff, National Office, by 
the FmHA employee is charge of that 
office. When a complaint is sent to 
FmHA-EOS by a County or District- 
office, the: State Director will be made 
aware of the complaint. 

18. Section 1930.144 is revised to. read 
as follows: 


§ 1930.144 Exception authority. 

The Administrator of the Farmer 
Home Administration may, in individual 
cases, make an exception to any 
requirements of this subpart not 
required by the authorizing statute if the 
Administrator finds that application of 
such requirement would adversely affect 
(a) The interest of the Government, or 
(b} the immediate health or safety of the 
tenants or members of the community. 
The Administrator will exercise the 
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authority only at the request of the State 
Director. The State Director will submit 
the request supperted: by data: 
Demonstrating the adverse impact; 
identifying the particular requirement 


. involved; showing proper mores aes 


courses of action; and, i 
the adverse impact will be eliminated. 


19. Exhibit A to subpart C is amended 
by revising the heading, IA, 
and paragraph VIICt ta read as follows: 
Exhibit A—Steps for FmHA Personnel! in 
Conducting Annual Analysis of Rental and 
Cooperative Operations 

Ill * ** 

A Were rents or occupancy charges, 
subsidies, and other monies collected 
sufficient to produce the required revenues 
for ex itures? 

* * * * * 


Vil ene 

Cc vt © 

1 Held regular beard, committee, and 
membership meetings. 


* * * * * 


20. Exhibit B to subpart C is revised to 
read as foltaws: 


—- B—Multiple Housing Management 

1. Purpose: This management handbook 
prescribes the Farmers. Home Administration 
(FmHA) regulations, policies, and procedures. 
for management of Rural Rentak Housing 
(RRH), Rural Ceoperative Housing (RCH), 
and Labor Housing (LH) projects to. be used 
by multiple housing borrowers (owners] and 
applicants and their management agents and 
site managers. Several exhibits are included 
to provide classification and . These 

regulations are intended to assist borrowers 
in in the successful operation of FmHA-financed 
rental and cooperative projects. 
II. Definitions 

A. Adjusted annual income. This is the 
income ef the household members, whe five 
or propose to live in the unit for the next 12 
months, fincluding spouse or chifdren of an 
elderly family in nursing homes or hospitals 
who would otherwise live in the unit), 
excluding: 

1. $480 iar cocbaienhasalGe: family 
residing im the household (other than the 
tenant, co-tenant, member er co-member, or 
spouse of either, or foster children) whe is 
under 18 years of age; and who is. 18 years of 
age or older and is disabled, handicapped or 
a full-time student. The student must carry a 
subject load considered full-time by the 
educational institution attended. This 
exclusion does not apply to an unborn chifd 
in the household. 

2. $400 for any eldesly family; 

3. Fotal medical expenses im excess of 3 
percent of annual family income may be — 
deducted for any elderly family. The term 
“total medical expenses” includes: 

a. Medical expenses the tenant or member 
anticipates incurring over the 12 months 
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following the effective date of the 
certification; 

b. Medical expenses not covered by 
insurance; 

c. Examples of medical expenses are dental 
expenses, prescription medicines, medical 
insurance premiums, eyeglasses, hearing aids 
and batteries, the cost of a live-in-resident 
assistant, monthly payments required on 
accumulated major medical bills including 
that portion of the spouse's or children’s 
nursing home care paid from tenant or 
member family income(s). 

d. Reasonable attendant care and auxiliary 
apparatus expenses described in paragraphs 
Il A4a and 11 A4b of this exhibit for each 
handicapped member of the family to the 
extent needed to enable any family member 
(including such handicapped member) to be 
employed. 

4. Total handicap assistance expense in 
excess of 3 percent of annual family income 
may be deducted for any nonelderly family 
following the same guidelines in paragraphs 
Il A3 a and Il A3 b of this exhibit to the» 

-extent needed to enable any family member 
{including the handicapped or disabled 
family member) to be employed. Handicap 
assistance expense includes: 

a. That portion of attendant care 
attributable to specialized medical reasons. 
(The portion attributable to companionship is 
not counted.) 

b. Auxiliary apparatus including, but not 
limited to, wheelchairs, oxygen equipment, 
reading devices for the visually handicapped 
and the cost of equipment added to cars and 
vans to permit their use by the handicapped 
or disabled family member proportionate to 
the amount of use by such persons. 

5. The amounts paid by the family for the 
care of minors under 13 years of age may be 
deducted. Deductions for these expenses are 
permitted only when such care is necessary 
to enable a family member to further his or 
her education or to be gainfully employed, 
including the gainful employment of the 
disabled or handicapped family member. 
When the deduction is to enable gainful 
employment, the amount may not exceed the 
amount of income received from such 
employment. When the deduction is to 
facilitate further education, the amount must 
not exceed a sum reasonably expected to 
cover class time and travel time to and from 
classes. (Child support payments made on 
behalf of a minor child who does not reside 
in the unit may not be deducted as a child 
care expense.) 

B. Adjusted monthly income. This is the 
amount obtained by dividing the adjusted 
annual income by 12. 

C. Annual income. Annual income is the 
gross amount of income to be received by all 
members of the household to be in residence 
during 12 months following the effective date 
of Form FmHA 1944-8, “Tenant 
Certification.” 

1. Income included. The following are 
included when determining annual income: 

a. The gross amount (before any 
deductions) of wages and salaries, overtime 
pay, commissions, fees, tips, and bonuses of 
all members of the household. 

b. The net income from operations of a 
business or profession or from rental or real 


or personal property. Expenditures for 
business expansion or amortization of 
indebtedness are not considered in the 
computation of net income. Net losses will be 
completed as zero. Deductions from gross 
business or rental income to arrive at net 
income may be made in the same manner as 
outlined in Internal Revenue Service (IRS) 
regulations for the exhaustion, wear and tear, 
and obsolescence of depreciable property 
used in the trade or business of the adult 
household members under the straight line 
method of depreciation. An itemized schedule 
must be provided in support of any 
deductions from gross income made under 
the provisions of this section. The schedule 
should be consistent with the amount of 
depreciation permitted for these items for 
Federal income tax purposes under the 
straight line method of depreciation. 

c. Interest, dividends, and other income 
from net family assets as defined in 
paragraph II Y of this Exhibit. On contracts 
for sale of real estate, deeds of trust or 
mortgages held by the applicant, tenant, or 
member only the interest portion of the 
monthly or annual payments received by the 
applicant, tenant, or member is included as 
income. 

d. The full amount of periodic payments 
received from Social Security (including 
Social Security payments received by adults 
on behalf of minors or by minors intended for 
their own support), annuities, insurance 
policies, retirement funds, pensions, 
disability or death benefits (except lump sum 
settlements) and other similar types of 
periodic receipts. 

e. Payments in lieu of earnings, such as 
unemployment and disability compensation, 
worker compensation and severance pay. 

f. Periodic and determinable allowances, 
such as alimony and child support payments, 
which the applicant, tenant, or member can 
reasonably expect to receive. 

g. Regularly recurring contributions or gifts 
received from persons not residing in the 
dwelling. 

h. Any amount of education grants or 
scholarships or Veterans Administration 
benefits on behalf of tenant, co-tenant, 
member, co-member, applicant, or other adult 
that exceeds expenses for tuition, fees, books 
and equipment. 

i. All regular pay, special pay (except 
hazard duty pay for persons exposed to 
hosital fire) and allowances of a member of 
the Armed Forces who is head of the family 
or spouse, whether or not that family member 
lives in the unit. 

j. Public assistance. If the public assistance 
payment includes an amount specifically 
designated for shelter and utilities, and that 
amount is subject to adjustment by the Public 
Assistance Agency according to the actual 
cost of shelter and utilities, the amount of 
public assistance income to be included as 
income shall consist of: 

(1) The total amount of the public 
assistance, minus the amount specifically 
designated for shelter and utilities; plus 

(2) The maximum amount which the Public 
Assistance Agency could in fact allow the 
family for shelter and utilities. 
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Example 


$300 Total Grant. 
—150 Amount specifically designated for 
shelter and utilities. 


$150 Amount of grant excluding shelter 
and utility allowance. 

+180 The maximum the Agency could pro- 
vide for this family for shelter and 
utility allowance. 

$330 Amount per month to be included in 
Annual Income. 


2. Exempted income. The following are not 
included in annual income: 

a. Income of dependent minors under 18 
years of age except as specified in paragraph 
Il C 1d of this Exhibit. (Tenant, co-tenant, 
member, co-member or spouse of either may 
never be considered minors.) 

b. In the case of contracts for sale of real 
estate, morgages or Deeds of Trust held by 
the tenant, co-tenant, member of or co- 
member, the principal portion of the 
payments received by the tenant, co-tenant, 
member, co-member. 

c. The value of the allotment provided to an 
eligible household under the Food Stamp Act 
of 1977. 

d. Payments received for the care of foster 
children. 

e. Casual, sporadic or irregular gifts. 

f. Lump-sum additions to family assets such 
as inheritances, capital gains, insurance 
payments included under health, accident, 
hazard or worker compensation policies, and 
settlements for personal or property losses. 

g. Amounts which are granted specifically 
for, or in reimbursement of, the cost of 
medical expenses. Medical expenses may 
include those expenses incurred by disabled 
or handicapped residents so that they may 
live independently (e.g., attendant care). 

h. Amounts of education scholarships paid 
directly to the student or to the educational 
institution, and amounts paid by the 
Government to a veteran for use in meeting 
the costs of tuition, fees, books, and 
equipment. Any amounts of such 
scholarships or veterans payments, which are 
not used for above purposes and are 
available for subsistence, are considered to 
be income of tenant, co-tenant, member, co- 
member, or applicant. 

i. Student loans. 

j. The hazard duty paid to a service person 
head of a household or spouse away from 
home and exposed to hostile fire. 

k. Payments received pursuant to 
participation in the following programs: 

(1) Programs under the Domestic Volunteer 
Service Act of 1973 including, but not limited 
to, the National Older Americans Volunteer 
Programs (OAVP) of the federal Action 
Agency for persons age 60 and over including 
the: 

(i) Retired Senior Volunteer Program 
(RSVP). 

(ii) Foster Grandparent Program (FGP). 

(iii) Senior Companion Program (SCP). 

(iv) Older American Committee Service 
Program. 

(2) National Volunteer Antipoverty 
Programs such as VISTA, Peace Corps, 





Service Learning Program and Special 
Volunteer Programs. 

(3) Small Business Administration 
Programs such as the National Volunteer 
Program to Assist Smalt Business and 
Promote Volunteer Service to Persons with 
Business Experience, Service Corps of 
Retired Executives (SCORE) and Active 
Corps of Executives (ACE] and, 

(4) Title V—Community Service 
Employment for Older Americans which 
include: 


(i) Senior Community Service Employment 


am 

(ii} National Caucus Center on Black Aged. 

(iii) National Urban League. 

(iv} Association National Pro Personas 
Mayores. 

(v] National Council on Aging. 

(vi} American Association of Retired 
Persons. 

(vii) National Council of Senior Citizens. 

(viii) Green Thumb. 

1. Relocation payments made pursuant to 
Title Hf of the Uniform Relocation Assistance 
and Real Property Acquisition Policies Act of 
1970. 

m. Payments received under the Alaska 
Native Claims Settlement Act. 

n. Income derived from certain submarginal 
land of the United States that is held in trust 
for certain Indian tribes. 

o. Payments or allowances made under the 
Department of Health and Human Services 
Low-Income Home Energy Assistance 


Program. 

p. Payments received from the Job Training 
Partnership Act. 

q. Income derived from the disposition of 
funds of the Grand River Bank of Ottawa 
Indians. 

r. The first $2,000 of per capita shares 
received from judgment funds awarded by 
the Indiam Claims Commission or the Court of 
Claims, or from funds held in trust for an 
Indian tribe by the Secretary of Interior. 

s. Any funds which a Federal statute 
specifies must not be used as the basis for 
denying or reducing Federat financial 
assistance or benefits to which the recipient 
would otherwise be entitled. 

D. Borrowers. “Barrowers” means owners 
who may be individuals, partnershi 
cooperatives, trusts, public agencies, private 
or public corporations and other 
organizations and have received a loan or 
grant form FmHA for LH, RRH, RCH, or RHS 
purposes. 

E. Caretaker. The individual(s} employed 
by the borrower or the management agent as 
specified in the management plan to handle 
normal maintenance and upkeep of the 
project. 

F. Chere service worker. An individual 
who provides intermittent assistance 
essential to the well-being of a tenant or 
member whose services are compensated by 
a Federal, State, or local assistance am. 
A chore service worker will not be a resident 
of the tenant or member's living unit. 

G. Congregate housing. Residential housing 
consisting of private apartments and central 
dining facilities in which services are 
provided to tenants. to enable them to remain 
independent. Tenants must not require the 
supervision or additional services provided 
by an intermediate health care facility. 


H. Domestic farm laborers. Persons. who 
receive a substantial portion of their income 
as laborers on farms in the United States, 
Puerto Rico, or the Virgin Islands and either 
(1) are citizens of the United States, or (2} 
reside in the United States, Puerto Rico, ar 
the Virgin Islands after being legally admitted 
for permanent residence, and may include the 
immediate families of such persons, and as 
further defined in subpart D of part 1944 of 
this chapter. 

I. Elderly (senior citizen). A person who is 
at least 62 years old. The term elderly (senior 
citizen} also means persons with handicaps 
or disabilities, regardless of age as defined 
herein. 

1. Disabled person with disability. A 
person who is considered disabled if the 
person meets the criteria of either of the 
following: 

a. The person has an inability to engage in 
any substantial gainful activity by reason of 
any medically determinable physical or 
mental impairment which: 

b. Has lasted or cam be expected to last for 
a continuous period of not less than 12 
months, or which can be expected to result in 
death. 

c. Substantially impedes the ability to live 
independently, 

d. Is of such @ nature that such ability 
could be improved by mere suitable housing 
conditions, or 

e. In the case of a blind person who is at 
least 55 years old (within the meaning of 
blindness as determined in Section 223 of the 
Social Security Act), is unable, because of the 
blindness, to engage in substantial gainful 
activity in whieh he/she has previously 
engaged with some regularity over a 
substantial period of time. 

Note: Receipt of veteran's benefits for 
disability, whether service oriented or 
otherwise, does not automatically establish 
disability. 

2. The person has a developmental 
disability; a severe, chronic disability which: 
a. fs attributable toa mental or physical 
impairment or combination of mental or 

physical impairment; 

b. Was manifested before age 22; 

c. Is likely to continue indefinitely; 

d. Results in substantial functional 
limitations in three or more of the following 
areas of major life activity: 

i. Self-care 

ii. Receptive and expressive language 

iii. Learning 

iv. Mobility 

v. Self-direction 

vi. Capacity for independent living 

vii. Economic self-sufficiency 

e. Reflects the person’s need for a 
combination and sequence of special, 
interdisciplinary or generic care, or 
treatment, or for other services which are of 
lifelong or extended duration and are 
individually planned and coordinated. 

3. Handicapped person is a person with a 
physical or mental impairment that: 

a. Is expected to be of long-continued and 
indefinite duration; 

b. Substantially impedes the person's 
ability to live independently and could be 
improved by more suitable housing 
conditions; 
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c. Is of such a nature that the person's. 
ability to live independently could be 
improved by more suitable housing 
conditions. 

4. The term handicapped (or handicap} 
further means, with respect to @ person, @ 
physical or mental impairment which 
substantially limits one or more major life 
activities; a record of such am impairment; or 
being regarded as having such an 
impairment. This ternr does not include 
current illegal use of or addiction to a 
controlled substance: As used in this 
definition, physical or mental impairment 
includes: 

a. Any physiological disorder or condition, 
cosmetic disfigurement, or anatomical loss 
affecting one or more of the following body 
systems: neurological; musculoskeletal; 
special sense organs; respiratory; including 
speech argans; cardiovascular; reproductive; 
digestive; genito-urinary; hemic and 
lymphatics; skin; and endocrine; or 

b. Any mental or psychological disorder, 
such as mental retardation, organic brain 
syndrome, emotional or mental iliness, and 
specific: learning disabilities. The term 
“physical or mental impairment” includes, 
but is not limited to, such diseases and 
conditions: as orthopedic, visual, speech and 
hearing impairments, cerebral palsy, autism, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabetes, 
mentat retardation, emotional itiness, drug 
addiction (other that addiction caused by 
current, illegal use of a controlled substance} 
and alcoholism. 

5. Major life activities means functions 
such as caring for ane’s self, performing 
major tasks, walking, seeing, hearing, 
speaking, breathing, learning and working. 

6. Has a record of such an impairment 
means has 2 history of, or has beer 
misclassified as having a mental or physical 
impairment that substantially limits one or 
more of major life activities. 

7. Is regarded as having an impairment 
means: 

a. Has a physical or mental impairment 
that does not substantially limit one or more 
major life activities but that is treated by 
another person as constituting such a 
limitation; 

b. Has.a physical or mental impairment. 
that substantially limits one or more major 
life activities only as a result of the attitudes 
of others toward such impairment; or 

c. Has one of the impairments defined in 
paragraphs 4a and 4b of this definition but is 
treated by another person as. having such an 
impairment. 

}- Elderly family. A household where the 
tenant, co-tenant, member, or co-member is 
at least 62 years old or is disabled or 
handicapped as defined in paragraph Ik I of 
Exhibit B. An elderly family may include a 
person{s} younger than 62 years of age who is 
essential to the care of the disabled and/or 
handicapped person's care and well-being. 
(To receive an elderly family deduction, the 
elderby, disabled or handicapped person must 
be the tenant or co-tenant.} 

K. Eligibility income. The calculated 
adjusted annual income which is compared to 
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the income limits in Exhibit C to subpart A of 
part 1944 of this chapter. 

L. Familial status. This term means one or 
more individuals (who have not attained the 
age of 18 years) being domiciled with a 
parent or another person having legal custody 
of such individual or individuals; or the 
designee of such parent or other person 
having such custody, with the written 
permission of such parent or other person. 
The protection against discrimination 
afforded by familial status shall apply to any 
person who is pregnant or is in the process of 
securing legal custody of any individual who 
has not attained the age of 18. 

M. Forms manual insert (FMI). A type of 
directive which includes a sample of the form 
and complete instructions for its preparation, 
use and distribution. 

N. Group home. Housing that is occupied 
by elderly, handicapped or disabled tenants 
sharing living space within a rental unit in 
which a resident assistant may be required. 
A group home is generally designed as a 
single household dwelling but can be a multi- 
unit structure. 

O. Household. One or more persons who 
maintain or will maintain residency in one 
rental or cooperative unit, but not including a 
resident assistant or chore service worker. 

P. LH means Farm Labor Housing Loans 
and/or grants. 

Q. Limited equity. The amount of funds 
which have accumulated in the cooperative 
member's patronage capital account and as 
further described in subpart E to part 1944 of 
this chapter. 

R. Low-income household. A household 
having an adjusted annual income within the 
maximum low-income limit stated in Exhibit 
C of subpart A of part 1944 of this chapter 
(available in any FmHA Office). 

S. Management agent. The firm or 
individual engaged by the borrower to 
manage the project in accordance with a 
written agreement. 

T. Management agreement. The written 
agreement between the borrower and 
management agent setting forth the 
management agent's responsibilities and fees 
for management services. 

U. Management fee. The compensation for 
providing overall management services for a 
Multiple Family Housing (MFH) project. The 
fee is compensation for the time, expertise 
and knowledge required to direct and oversee 
the present and future operation of the 
project. Project management fees may include 
the cost of day-to-day reasonable 
management activities of the project such as 
(1) Developing and modifying operating 
budgets, (2} renting the units, (3) collecting 
the rent, (4) preparing reports to FmHA, (5) 
normal beokkeeping, (6) maintaining tenant 
or member records, (7) arranging for the 
proper maintenance of the project, and (8) 
making inspections, etc. A management fee 
does not include the compensation paid to a 
site manager. 

V. Management plan. The primary 
management charter, constituting a 
comprehensive description of the detailed 
policies and procedures to be followed in 
managing a project. 

W. Management reserve. That portion of 
the cooperative occupancy charge which is 


designated for payment of professional 
management services. 

X. Migrant. A domestic farm laborer who 
works in any given local area on a seasonal 
basis and relocates his orherplaceof _ 
residence as farm work is obtained in other 
areas during the year. 

Y. Minor. The term minor includes persons 
under 18 years of age other than the tenant, 
co-tenant, member ar co-member. Persons 
aged 18 and over who are full-time students 
are treated as minors. The tenant, co-tenant, 
member or co-metuber may never be counted 
as a minor. 

Z. Moderate-income household. A 
household having an adjusted annual income 
within the maximum moderate-income limit 
stated in Exhibit C of Subpart A of Part 1944 
of this chapter (available in any FmHA 
Office). 

AA. Net family assets. Net Family Assets 
include: 

1. The value of equity in real property, 
savings, demand deposits, and the market 
value of stocks, bends, and other forms of 
capital investments, but exclude: 

a. Interests in Indian trust land, 

b. The value of necessary items of personal 
property such as furniture and automobile(s), 
and the debts against them, 

c. The assets that are a part of the 
business, trade, or farming operation in the 
case of any member of the household who is 
actively engaged in such operation, and 

d. The value of a trust fund that has been 
established and the trust is not revocable by, 
or under the control of, any of 
household, so long as the fund continues to 
be held in trust. 

2. The value of any business or household 
assets disposed of by a member of the 
household for less than fair market value 
(including disposition in trust, but not in a 
foreclosure or bankruptcy sale} during the 
two years preceding the date of application, 
in excess of the consideration received 
therefor. In the case of a disposition as part 
of a divorce settlement, the disposition shall 
not be considered to be for less than fair 
market value if the 
receives important consideration not 
measurable in dollar terms. 

3. Income from Net Family Assets which is 
included in Annual Income is determined as 
follows: 

a. If Net Family Assets equal $5,000 or less, 
Annual income includes the actual income 
derived from the Net Family Assets. 

b. If Net Family Assets exceed $5,000, 
Annual income includes the greater of: 

(1) Actual income derived from ali Net 
Family Assets, or 

(2) A percentage of the value of such assets 
based on the Bank Passbook annual savings 
rate. 

BB. New housing. Newly constructed or 
substantially rehabilitated RRH, RCH, or LH 
project financed by FmHA. For rental 
assistance (RA) purposes, it further means 
before any units are occupied. 

CC. Nonprofit corporation. A corporation 
which (1) Is organized and operated for 
purposes other than making gains or profits 
for the corporation or its members; (2) is 
legally precluded from distributing to its 
members any gains or profits. during its 


existence; and (3) in the event of its 
dissolution, is legally bound to transfer its net 
assets to a nonprofit corporation of a similar 
type or to a municipal corporation which will 
operate the housing for the same or similar 
purposes. 

DD. Occupancy charge. The amount of 
money charged a cooperative member to 
cover his/her proportionate share of the 
cooperative’s operating costs and cash 
requirements. 

EE. Occupancy surcharge. A monthly 
surcharge on occupied units in projects where 
a loan was made or insured pursuant to a 
contract entered into on or after June 16, 1990. 
This surcharge will be collected from 
borrowers by FmHA and set aside to offset 
any rent increases which may result when 
the project becomes eligible for a guaranteed 
equity loan, 20:years from the date of the last 
loan made on the project. 

FF. Operational housing. A completed 
RRH, RCH, or LH project financed by FmHA 
which has been opened for occupency and 
has at least been partially occupied by 
tenants or members. 

GG. Pet. A commonly accepted 
domesticated household animal (such as a 
dog, cat, bird, etc.) owned or kept by a tenant 
or member. 

HH. Profit basis. An individual or 
organization applicant who will operate the 
housing at rental rates low- and moderate- 
income persons, senior citizens and 
handicapped persons can afford, and whose 
return on its initial investment will not be 
limited to a certain percentage per year. 

Il. Project. A project is the total number of 
rental or cooperative housing units that are 
operated under one management plan with 
one loan agreement/resolution. 

J]. Renta? agent. The individuat responsible 
for the leasing of the units. If other than the 
borrower, this individual may be hired by the 
borrower, or the management agent as 
specified in the management plan. 

KK. Rental assistance (RA). RA, as used in 
this Exhibit, is the portion of the approved 
shelter cost paid by FmHA to compensate for 
the difference between the approved shelter 
cost and the monthly tenant contribution as 
calculated according to paragraph [V of this 
Exhibit. When the monthly gross tenant 
contribution is less than the approved utility 
allowance which is billed directly to and paid 
by the tenant, the owner will pay the tenant 
that difference according ta paragraph IX A 2 
of Exhibit E to this subpart. RA used in 
cooperative housing units will be calculated 
in the same manner. 

LL. Resident assistant. A person(s) residing 
in a housing unit whe is essential to the well- 
being and care of the senior citizen{s) or 
handicapped person{s) residing in the unit 
and who is not related by blood, marriage or 
operation of the law to these tenants or 
members. The resident assistant is not 
considered to be part of the household and is 
not subject to the eligibility requirements of a 
tenant or member. The resident assistant 
receives compensation from sources outside 
the project. A resident assistant is not a 
chore service worker. 

MM. RCH means Rural Cooperative 
Housing loans. 





NN. RHS means Rural Housing Site loans. 

OO. RRH means Rural Rental Housing 
loans. 

PP. Service agreement. A written 
agreement between the borrower and the 
congregate or group home service provider 
detailing the specific service to be provided, 
the cost of the service and the length of time 
the service will be provided. 

QQ. Service plan. A written plan 
describing how services will be provided to 
congregate housing or group home projects. 
At a minimum, the plan must specify the 
services to be provided, the frequency of the 
services, who will provide the services, how 
tenants will be advised of the availability of 
services, and the staff needed to provide the 
services. 

RR. Shelter cost. The approved shelter cost 
consists of basic and/or market rent plus 
utility allowance, when required. Basic and/ 
or market rent must be shown on the project 
budget for the year and approved according 
to § 1930.124 of this subpart. Utility 
allowances, when required, must be 
determined and approved according to 
Exhibit A-6 to subpart E to part 1944 of this 
subpart. Any change in rental rates or utility 
allowances must be processed according to 
Exhibit C to this subpart. The shelter cost in a 
cooperative housing project will consist of 
occupancy charge plus utility allowance. 

SS. Site manager. The individual employed 
by the borrower or the management agent 
who lives at or near the project site and is 
responsible for the day-to-day operations of 
the project. A site manager residing at the 
project site may also be referred to as a 
resident manager. 

TT. Tenant. A tenant also includes a co- 
tenant and is a person(s) who has signed a 
lease and is, or will be, an occupant of a unit 
in a RRH, or LH project. A person who has 
ceased to be an occupant, but whose 
personal property remains in the rental unit, 
will be considered a tenant until such 
personal property is removed voluntarily or 
by other legal means. 

UU. Tenant contribution. The portion of the 
approved shelter cost, including occupancy 
surcharge, paid by the tenant household 
(tenant rent). For tenants not receiving HUD 
Section 8, this amount will be calculated 
according to Form FMHA 1944-8. For tenants 
receiving HUD Section 8, this will be the 
amount referred to on HUD Form 50059, 
“Certification and Recertification of Tenant 
Eligibility,” (or other HUD approved Form), 
as family contribution. The proportion of 
tenant income and adjusted income paid as 
the tenant contribution will vary according to 
the type of subsidy provided to the 
household. 

VV. Very low-income household. A 
household having an adjusted annual income 
within the maximum very low-income limit 
stated in Exhibit C of subpart A of part 1944 
of this chapter {available in any FmHA 
Office). 


III. Borrower responsibilities 

A. General. All borrowers are responsible 
for: 

1. Understanding the distinction between 
FmHA supervised credit and the credit 
provided by other Federal, State, or 
conventional sources. 


2. Meeting the objectives for which the loan 
and/or grant was made and complying with 
the respective program requirements. 

3. Understanding the unique characteristics 
and function of their particular type of 
borrower entity as provided by charter, 
articles of incorporation, by-laws, and/or 
statute. 

4. Assuring that a site manager or contact 
person is in close proximity to their MFH 
project. 

5. Complying with the provisions of their 
security instruments and any directive issued 
by FmHA. 

B. Borrowers without a loan agreement. 
Unless otherwise specified, these borrowers 
are exempt from the requirements of this 
subpart, except for Exhibit C (Rent Changes), 
as long as the borrower is not in default of 
any program requirement, security 
instrument, payment, or any other agreement 
with FmHA. However, these borrowers must 
provide evidence of tenant income eligibility 
by properly completing a Form FmHA 1944-8 
for each tenant as required by the FMI. 

C. Borrowers with a loan and/or grant 
agreement. These borrowers are responsible 
for meeting the requirements and conditions 
of their agreement/ resolution and the 
requirements of this subpart. 

D. Borrowers with governing bodies. The 
elected or appointed officials comprising the 
governing body of the borrower are 
responsible for: 

1. Maintaining records of all current 
members and maintaining membership at the 
required level. 

2. Holding meetings as required by the 
organizational documents, and as otherwise 
necessary, to provide proper control and 
management of its operations, and to keep 
the membership informed. 

3. Coordinating and monitoring activities of 
established cooperative committees. 

E. Borrowers with a membership. Members 
of a membership type borrower are 
responsible for full support of the project and 
operation by: 

1. Promptly paying any dues, fees, and 
other required charges. 

2. Electing responsible officials. 

3. Complying with organization rules and 
regulations. 

4. Participating in annual and special 
meetings. 

5. Participating in established cooperative 
committees to which they have voluntarily 
accepted assignment. 

6. Carrying out duties and services 
necessary to maintain the cooperative 
property for which they have voluntarily 
accepted assignment. 

F. Delegation of responsibility and 
authority. The borrower may delegate or 
assign management responsibilities to a 
property manager such as a management 
agent, a site manager, or as appropriate, a 
caretaker. Delegations or assignments of 
duties and responsibility will be included in 
written documents such as management 
agreements. FmHA will hold the borrower 
ultimately responsible for management of the 
property. FmHA may require a borrower to 
change the plan of project management and/ 
or make appropriate redelegations of project 
management responsibility to achieve 
program objectives. 
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IV. Rent Subsidy Opportunities 


The available subsidy programs should be 
considered at the time of developing a project 
proposal and during project operation as they 
may be available to meet the tenants’ needs. 
These subsidy programs are as follows: 

A. FmHA Interest Credit—RRH and RCH 
Loans. Regulations are contained in Exhibit 
H to this subpart and include: 

1. Plan I—Only those borrowers who 
received this type of interest subsidy prior to 
October 27, 1980, may continue to utilize this 
Interest Credit Plan. Those broadly-based 
nonprofit corporations and consumer 
cooperatives may continue operating under 
this plan provided: 

a. Occupancy is limited to very-low or low- 
income nonelderly; very low- and moderate- 
income elderly, disabled or handicapped 
persons. 

b. Budgets and rental rates are based on a 
3 percent loan amortization. The rent 
schedule consists only of “market” rental 
rates. ; 

2. Plan II—This interest subsidy is 
available to broadly-based nonprofit 
corporations, consumer cooperatives, State or 
local public Agencies, or to other 
organizations and individuals operating on a 
limited profit basis. 

a. Occupancy is limited to very-low, low- 
and moderate-income persons except as 
noted in paragraph VI B 2 e of this Exhibit. 

b. Budgets are prepared for two rental or 
occupancy rates, basic and market. The 
minimum (basic) rate for persons not 
receiving rental assistance is based on a1 
percent loan amortization. The maximum 
(market) rate is based on the loan amortized 
at the interest rate shown in the promissory 
note. 

c. Tenant or member's contribution for 
shelter cost, calculated according to the FMI 
for Form FmHA 1944-8, may not exceed the 
highest of: 

(1) Thirty (30) percent of monthly adjusted 
income, or 

(2) Ten (10) percent of gross monthly 
income, or 

(3) If the household is receiving payment 
for public assistance from a public agency, 
the portion of such payments which is 
specifically designated by that Agency to 
meet the household's shelter costs (Example 
in paragraph II C 1 j (2) of this Exhibit), or 

(4) The basic rent or occupancy charge 
where no RA is available. 

d. Any tenant or member contribution 
increase caused by the change from 25 
percent of the household adjusted income to 
the greater of c (1), (2), or (3), or by other 
provision of Federal Law or Federal 
regulation, is restricted to not more than 10 
percent in any 12 month period, as calculated 
on Form FmHA 1944-8, unless the increase 
above 10 percent is attributable to an 
increase in income. 

e. RRH borrowers whose loans were 
approved on or after August 1, 1968, may 
convert from Plan I to Plan II. When they are 
presently at full profit operation, they may 
convert to Plan II by executing a new or 
amended loan resolution or loan agreement 
and an interest credit and RA agreement 
according to Exhibit H of this subpart. 
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B. Rental Assistance (RA) Program— 
FmHA. This is a subsidy program available 
to RRH, RCH, and LH borrowers to assist 
very-low and low-income tenants and 
members in paying their shelter cost. RA is 
net authorized for tenants or members whose 
adjusted income is above the low-income 
level. RA is not available to LH borrowers 
who are individual farmowners, partnerships, 
family corporations, or association of 
farmers. RRH borrowers with loans approved 
on or after August 1, 1968, must be operating 
under, or change to, Interest Credit Plan Hf to 
receive RA. Full profit borrowers may utilize 
RA by converting to @ limited profit 
operation. Fhe isions of the RA program 
are covered in detait in Exhibit E of this 
subpart. 

C. Department of Housing and Urban 
Development (HUD)—Section 8 Housing 
Assistance Payments Program. This subsidy 
program is administered by HUD or the local 
public housing agency. Projects operating 
under the Memorandum of 
between FmHA and HUD wilt also be subject 
to the requirements of the Housing 
Assistance Payments (HAP} Contract 
executed by the borrower. Projects accepting 
tenants utilizing Section $ assistance 
assigned by a local public housing agency 
will also comply with any requirements 
imposed by such agency. However, in alt 
cases, tenants receiving Section 8 assistance 
must meet the eligibility requirements 
specified in paragraph VI 8 of this Exhibit. 
Requirements that conflict with FmHA 
requirements should be referred to the 
District Director for guidance. (Generally, the 
most restrictive HUD or FmHA requirements 
or limitations will apply.) 


V. Management Operations 


A. Management plan. A comprehensive 
management program is essential to the 
successful operation of a project. A written 
plan is the primary ingredient which should 
describe the detailed policies and procedures 
in managing the project. Unless program 
regulations specifically permit an exception, 
a management plan is required for: (1) All 
proposed multiple housing projects; (2) 
existing projects in which the loan, transfer, 
or reamortization, was approved after 
October 27, 1989; and (3) any other multiple 
housing projects where the State Director 
determines a management plan is needed 
because of loan delinquency or default, 
neglected maintenance or known landlord- 
tenant problems. The plan should be 
developed in detaib commensurate to project 
size and complexity, and shauld be reviewed 
annually and updated by the borrower at 
least biennially. Exhibit B-1 of this subpart 
outlines the requirements of the plan. The 

owing items, as a minimum, should be 
addressed im the plan. 

1. Fhe relationship between owner and 
management agent (when applicable). 

2. Personnel policy and staffing 
arrangements. 

3. Publicizing and achieving early 
occupancy through affirmative fair housing 
marketing and policies. 

4. Tenant or member certification and 
verification of income. 

5. Tenant or member admissions policies 
and leasing or occupancy policies. 


6. Rent or occupancy charge collection, 
including occupancy surcharge, if applicable. 

7. Rent er oceupancy charge changes. 

8. Maintenance. ; 

9. Records maintenance and reports. 

10. Energy conservation measures. 

11. Tenant or member participation in 
project operations and tenants or member's 
relationship with management. 

12. Termination of leases or occupancy 
agreements and evictions. 

13. Management of Support Services to 
congregate and/or group home projects. 

14. Management Background and/or 
Experience. 

15. Management agreement (when 
applicable). 

16. Management compensation. 

17. Occupancy policy. 

B. Management agreement. The 
management agreement is the primary 
document by which the management agent is 
guided, evaluated, and compensated. It bears 
a close relationship to the management plan. 
A management agreement is required except 
in cases where the borrower {owner} fills the 
role of manager. Requirements of a 
man agreement are listed in Exhibit 
B-2 of this subpart. Exhibit B-3 of this 
subpart is a suggested management 
agreement. The two types of agreements 
acceptable to FmHA are described as 
follows: 

1. The owner hires a professional 
management agent to oversee and operate 
the project. The management agent may 
provide a site manager for onsite 
management and/or caretaker when justified 
by the size of the project. A qualifications 
statement by the management agent is 
required by the borrower and FmHA. Exhibit 
B-4 of this subpart provide a guideline for 
preparing the statement. 

2. The owner maintains all or a part of the 
management role. The owner may use the 
services of a site manager in providing onsite 
management and/or services of a caretaker 
when justified by the size of the project. 
FmHA requires a qualifications statement by 
the owner who proposes to personally 
provide the management to determine 
management capability. Exhibit B-5 of this 
subpart provides @ guideline for preparing the 
statement. 

C. Responsibility. The management plan 
and management agreement must be based 
on applicable provisions of local, State, and 
Federal statutes and the regulatory 
requirements of the loan used to finance the 
project, regardless of the management system 
used. The owner remains totally responsible 
to FmHA for the project, regardless of the 
authority delegated by the owner to the 
management agent. 

D. Compensation—1. Projects with 
management agent. The amount of 
compensation is to be negotiated between the 
owner and the management agent. The 
amount of compensations must be 
reasonable, typical when compared with 
similar services available in the area, and 
earned. The amount of compensation of “fee” 
should generally be stated on a monthly per 
occupied unit or as a percentage of rents 


’ collected. Rents collected could include any 


RA and/or interest credit subsidy. The fee 


should vary from project to project depending 
upon size, complexity, services to be 
provided, type of project, age of loan and 
other relevant factors, such as 

fees for similar projects in the area in which 
the project is located. The State and District 
Offices shall assemble data on 

management fees in the District and State to 
be pa este ar er ma. ag 


fairness of fees negotiated between 


specifically define any project services to be 
provided that are to be paid directly from the 
Owner's Operating and Maintenance 
Account by the management agent but not 
included in the agent’s management fee. 
These costs may inelude the folowing budget 
line items: 

(1) Cost of salary and wages of the 
project’s site manager and/or caretaker. 
(These persons will be hired and/or 
dismissed by the management agent.} The 
management plan must specify the duties of 
the site manager. 

(2) Legal fees for the project. 

(3) Auditing fees for the project. 

(4) Repair and maintenance costs for the 
project. 

b. The management agreement must also 
define costs that accrue to the management 
agent, but not directly to the project. The 
management fee wilt include costs such as: 

(1} Monitoring project operations, training 
and supervision of on-site staff. 

(2) Establishing a system to keep project 
books, reports, records, and accounts. 

(3) Preparation and distribution of monthly 
reports. 

(4} Preparation and distribution of annual 
reports of operations and maintenance. 

(5) Preparation of request for reserve 
withdrawal, rent adjustment, rehabilitation 
and energy conservation proposals, plans 
and specifications. 

(6) Review of tenant certifications and 
submission of monthly RA requests and 
monies collected for occupancy surcharge. 
Assure protection of project receipts and 
make project invoice and payment 
disbursements. 

(7) Management agent's office averride 
including office supplies and equipment 
transportation and telephone calls to 
projects, office data processing systems and 
postage. 

(8} Supervision by management agent . 
(time, knowledge, and expertise} of overall 
operations and capital improvements. 

(9) Meeting with owners, investors, and/or 
lending agency. 

(10} Development, preparation, and 
revision of management plans and/or 
agreements. 

2. Owner managed projects. The owner will 
be authorized to manage the rental project 
only wher FmHA determines in writing that 
the owner (either as the individual borrower 
or as @ part of an organization) has the 
necessary management ities. 

a. Projects with owners with identity-of- 
interest relationships to the management 
agent will not be considered as an owner 
managed project. The compensation must be 
according to the provisions of paragraph V D 
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of this exhibit and be reasonable, earned, and 
not exceed the normal cost of similar 
services, had such services been provided by 
an independent management agent. 

b. Since Cooperatives are to be organized 
as self-management entities, the board of 
directors is not expected to have 
management experience. In lieu of this 
experience, the adviser to the board will 
provide management guidance during the 
formative years of the cooperative. Under the 
adviser's direction, the cooperative will 
become accustomed to this role and thus gain 
the ability to assume management 
responsibilities. If, after the required trial 
period outlined in subpart E of part 1944, the 
cooperative's board is unable to assume 
management responsibilities, professional 
management will be hired by the cooperative. 
We would expect the amount of 
compensation paid to a cooperative adviser 
to be less.than that paid to other types of 
management agents in order to provide the 
members with some equity in the early years. 
(See subpart E to part 1944). 

3. Initial rent-up fees. Payment of fees for a 
one-time effort to achieve initial rent-up of a 
newly constructed rental project is permitted 
when it is determined necessary and 
documented by the FmHA loan approval 
official and the loan applicant. Rent-up fees 
should be paid on a per-unit basis only after 
each unit has been occupied by the initial 
tenant. Payment of the rent-up fee and other 
project management start-up expenses should 
generally be made from the 2 percent initial 
operations and maintenance fund as follows: 

a. In owner managed projects or when 
there is an identity of interest as defined in 
§ 1924.4(i) of subpart A of part 1924 of this 
chapter between the management agent and 
the borrower, such as the owner or the 
owner's principals or family members owning 
an interest in the management firm (or vice 
versa), initial rent-up fees may be allowed 
but only up to reasonable actual cash 
expenditures. 

b. When there is not an identity of interest, 
a person or firm, preferably the management 
agency, may be compensated at a rate 
negotiated with the applicant/borrower that 
represents reasonable compensation for the 
incurred marketing cost and project 
management start-up expenses. 

E. Site manager and/or caretaker services. 
The on site services of a site manager and/or 
caretaker may be used when justified by the 
size, composition and location of a project, 
whether the project is managed by a 
management agent or by the owner. There 
should be a written agreement between the 
owner or the management agent and the site 
manager to define the role and duties of the 
site manager and to provide a basis for 
evaluating the site manager. FmHA may 
require an onsite resident manager and/or 
caretaker to assure that the loan objectives 
are met and/or to protect the tenant's or 
government's interest. It is desirable but not 
mandatory that the site manager and/or 
caretaker meet the tenant eligibility 
requirements for occupancy in the project. 

1. Calculation of rental rate for site 
manager or caretaker. The rental rate for the 
unit occupied by the site manager or 
caretaker will always be reflected in the 


project budget the same as the cost for other 
non-revenue producing portion of the project. 
When the unit for the site manager or 
caretaker was authorized by the State 
Director according to the requirements of 

§ 1944.212(f) of subpart E of part 1944, the 
unit may or may not be designated as part of 
the non-revenue producing facilities. This 
determination will be reflected in the 
project's management plan. The rental rate 
will then be determined as follows: 

a. If the unit is planned and designed as a 
revenue producing unit, the compensation 
paid to the site manager and/or caretaker 
will be reflected in the operation and 
maintenance expenses of the project and will 
be included in the annual income of the site 
manager and/or caretaker. The site manager 
and/or caretaker’s rent contribution will be 
based on their total income from all sources. 
Occupancy surcharge will be applied in 


‘eligible projects. 


b. When a living unit is provided at a 
reduced cost to the site manager and/or 
caretaker in a Plan II project, the rental of the 
unit will be considered to be basic rent plus 
any applicable occupancy surcharge. The 
portion of rent furnished by the project in the 
form of rent reduction below the basic rent 
will be recorded on FmHA budget forms. 
Debt payment will be as if the unit were 
rented at basic rent. 

c. When a living unit was planned as a 
revenue producing unit but is provided at no 
cost to the site manager and/or caretaker in a 
Plan II project, the rental value of the unit 
will be considered to be basic rent. The 
associated cost of producing portions of the 
project. Project rental rates will be 
established as if the unit did not exist as 
living quarters. Debt payment will be as if the 
unit were rented at basic rent. Occupancy 
surcharge will not be applicable. 

d. When a living unit is provided at no cost 
to the site manager and/or caretaker in a 
Plan I or profit type project, the rental value 
of the unit will be considered to be the FmHA 
approved “market” rental value and 
occupancy surcharge is not applicable. 

e. When the site manager and/or caretaker 
resides in a living unit and pays rent, the 
rental rate will be calculated as follows: 

(1) If the site manager and/or caretaker 
meets the tenant eligibility requirements for 
the type of project being occupied, the 
appropriate rental rate will be the rate 
established for an eligible tenant in 
accordance with paragraph VI B of this 
Exhibit. 

(2) If the site manager and/or caretaker 
does not meet the tenant eligibility 
requirements for the type of project being 
occupied because the site manager's and/or 
caretaker’s adjusted annual income exceeds 
the maximum income limits, the site 
manager’s and/or caretaker’s appropriate 
rental rate for all projects except those 
operating under interest credit Plan I will be 
the FmHA approved market rental rate for 
the size of unit occupied. For interest credit 
Plan I projects, the appropriate rental rate 
will be the FmHA approved market rental 
rate for the size of unit occupied, plus 25 
percent. 

f. If the unit was planned and designated as 
a non-revenue producing unit, it will be 
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treated as any other essential facility for 
which-loan funds were authorized so long as 
it is used according to the approved 
management plan. The operating costs, 
reserve payment and debt service for the 
manager or caretaker's unit will be budgeted 
as part of the overall cost of operation. 
Occupancy surcharge will not be collected 
for non-revenue producing units. 

2. Owner occupancy. With the prior 
approval of the State Director, owners may 
occupy a unit in the project when the owner 
will manage the project rather than hiring a 
management agent or a site manager. The 
size, composition, and location of the project 
must justify the services of a site manager or 
caretaker, and the State Director must 
determine the owner is capable of performing 
these services. The rental rate will be 
included as described.in paragraph V E 1 of 
this Exhibit. 

F. Projects without a site manager and/or 
caretaker. Projects without a site manager 
and/or caretaker must have, at a minimum, a 
tenant who will serve as a contact person or 
have a person who is easily accessible to the 
project who is able to represent the project 
manager or owner on maintenance and 
management matters. 


VI. Renting Procedures. 


Preparations for initial rent-up, occupancy 
and maintenance will begin 90-120 days 
ahead of the projected completion date of the 
project. This procedure will include a prerent- 
up conference between the FmHA District 
Director, the borrower, and the person(s) 
responsible for project management. 
Decisions to be made concern the 
advertisement of available units, affirmative 
marketing practices, tenant eligibility, and 
tenant selection criteria. 

A. Affirmative fair housing marketing plan. 
All borrowers with five or more rental units 
must meet the requirements of § 191.203(c) of 
subpart E of part 1901 of this chapter by 
preparing and submitting an Affirmative Fair 
Housing Marketing Plan on HUD Form 935.2. 
Records must be maintained by the borrower 
reflecting efforts to fulfill the plan and will be 
subject to review by FmHA during 
compliance reviews for title VI of the Civil 
Rights Act of 1964. The approved plan will be 
made available by the borrower for public 
inspection upon request at the borrowers 
place of business, rental office, or at any 
other location where tenant applications are 
received for the project. In developing the 
plan, the following items should be 
considered: 

1. Direction of marketing activity. The plan 
should be designed to attract applications for 
occupancy from all potentially eligible groups 
of people in the housing marketing area 
regardless of race, color, religion, sex, age, 
marital or familial status, national origin, or 
physical or mental handicap (must possess 
capacity to enter into legal contract). The 
plan must show that efforts will be made to 
reach very low-income, low-income group or 
groups who traditionally would not be 
expected to apply for such housing without 
special outreach efforts. . 

2. Marketing program. The applicant or 
borrower should determine which methods of 
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marketing such as radio, newspaper, TV, 
signs, etc., are best suited to reach those very 
low-income, low-income group or groups who 
otherwise might not apply for occupancy in 
the project. The aging network such as the 
State and Area Agencies on Aging should be 
contacted to assist in reaching senior 
citizens. 

a. Signs, brochures, etc. Any radio, TV or 
newspaper advertisement, signs, pamphlets, 
or brochures used must contain appropriate 
equal opportunity statements. A copy of this 
proposed material should be submitted along 
with the HUD Form 935.2 for approval. The 
nondiscrimination poster entitled, “And , 
Justice for All” and/or the “Fair Housing” 
poster must be displayed in the rental office. 
If the rental office is not on site, the posters 
must be displayed in a common conspicuous 
place on the site. 

b. Community contact. Special interest 
groups such as community, public interest, 
and religious organizations should be 
contacted in small communities without 
formal communication media aimed at the 
group or groups least likely to apply for the 
available housing. Community contacts 
should also be used in reaching specific 
elements of the community such as the 
elderly or particular ethnic groups. 

c. Rental staff. All staff persons 
responsible for renting the units will be 
instructed in the procedures and 
requirements of the Affirmative Fair Housing 
Marketing Plan and in those actions 
necessary to carry out the plan promoting 
equal housing opportunity. 

3. Marketing records. The borrower will be 
required to provide data according to subpart 
E of part 1901 of this chapter, pertaining to 
compliance reviews, to indicate to what 
extent minority groups are being benefited. 

B. Tenant eligibility. The rental agent of 
the project must be knowledgeable about the 
FmHA tenant eligibility requirements as they 
relate to a particular project. FmHA loans 
require occupancy of the units by eligible 
tenants. Except for migrant farm worker 
tenants, tenant/applicants must certify on 
their application that the housing they will 
occupy is/will be their permanent residence. 
They will further certify that they do/will not 
maintain a separate subsidized rental unit in 
a different location. 

1. Eligibie tenants. The following tenant 
eligibility criteria will apply where 
appropriate, unless otherwise authorized: 

a. To determine eligibility for occupancy 
the applicant's income must be as defined in 
paragraph II K and include income from net 
family assets as defined in paragraph II W of 
this Exhibit. 

b. The adjusted annual income must meet 
the definition of very low-, low- or moderate- 
income as defined in this Exhibit as required 
for that specific project for applicant 
selection, tenant contribution and continued 
occupancy. 

c. To determine eligibility for continued 
occupancy, the tenant's Adjusted Annual 
Income must be determined at least once 
every 12 months. When the tenant's Adjusted 
Annual Income exceeds the moderate-income 
limit established for the area in which the 
project is located, the tenant is no longer 
eligible and will be required to vacate the 


project according to the terms of the lease 
and paragrah VIB 5 of this Exhibit. 
Continued occupancy by cooperative 
members will not be affected by this income 
criteria. Cooperative members, after initial 
certification of income eligibility, may remain 
members regardless of income. 

d. In RRH projects operating on a Plan I 
basis, tenants will: 

(1) Be a very low-, low-, or moderate- 
income elderly, disabled or handicapped 
person. 

(2) Be a very low- or low-income 
nonelderly, nondisabled or nonhandicapped 
person. 

e. In RRH projects operating on a nonprofit 
or limited profit Plan II basis, tenants will be 
a very low-, low-, or moderated-income 
person regardless of age, disability or 
handicapped condition. 

f. In RRH projects operating on a full-profit 
basis, tenants will: 

(1) Be an elderly, disabled or handicapped 
person of any income. 

(2) Be a very low-, low-, or moderate- 
income.nonelderly, nondisabled or 
nonhandicapped person. 

g. In LH projects designed and operated 
either for year-round or seasonal occupancy, 
tenants will be domestic farm laborers and 
include such tenants with familial status. 

h. Occupancy in RRH projects or those 
portions of RRH projects designated by 
FmHA as: 

(1) Family housing may be by any 
combination of elderly, disabled or 
handicapped, and/or nonelderely, 
nondisabled or nonhandicapped tenants 
including those tenants with familial status. 

(2) Elderly housing must be by elderly, 
disabled and/or handicapped tenants but not 
restricted exclusively for use by disabled 
and/or handicapped tenants. 

i. Tenant households must generally be 
capable of caring for themselves and must 
meet the following criteria: 

(1) Not be totally dependent on others to be 
able to vacate the unit for their own safety in 
emergency situations. Tenant households are 
eligible for occupancy when a member of the 
household is disabled if adequate care and 
assistance is provided by the tenant 
household for the safety and well-being of the 
disabled household member. 

(2) Possess the legal capacity to enter into 
a lease agreement, except in the case of 
tenants residing in a congregate housing 
project who have a legal guardian. 

(3) Persons meeting the definition of elderly 
in paragraph Il I of this Exhibit may be 
considered an eligible tenant or co-tenant if 
more suitable housing will improve their 
ability to live independently. The disability or 
handicap must be supported by a doctor's 
certificate and must meet one of the 
definitions in paragraph III of this Exhibit. 
Receipt of veterans benefits for disability, 
whether service-oriented or otherwise, does 
not automatically establish disability. The 
owner/manager must make the determination 
based upon evaluation of the applicant's 
condition and the documentation presented. 

j. For LH projects and units in RRH projects 
specifically designed and designated for the 
elderly, disabled and/or handicapped as 
defined by FmHA, occupancy is limited 
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solely to those meeting the eligibility 
requirements for the specific type of project 
(i.e., domestic farm laborers, elderly, disabled 
and/or handicapped). Eligible occupants in 
these projects may also include other persons 
who are usually household members of the 
domestic farm laborer, elderly, disabled or 
handicapped person. Resident assistants or 
chore workers will not be considered to be 
members of the tenant household. 

k. A student or other seemingly temporary 
resident of the community who is otherwise 
eligible and seeks occupancy in an RRH or 
RCH project may be considered an eligible 
tenant or member when all of the following 
conditions are met: 

(1) Is either of legal age in accordance with 
applicable State law or is otherwise legally 
able to enter into a binding contract under 
State law. 

(2) The person seeking occupancy has 
established a household separate and distinct 
from the person's parents or legal guardians. 

(3) The person seeking occupancy is no 
longer claimed as a dependent by the 
person’s parents or legal guardians pursuant 
to Internal Revenue Service regulations, and 
evidence is provided to this effect. 

(4) The person seeking occupancy signs a 
written statement indicating whether or not 
the person’s parents, legal guardians, or 
others provide any financial assistance and 
such financial assistance is considered as 
part of current annual income and is verified 
in writing by the berrower. 

L. A former domestic farm laborer may 
continue occupancy of an LH project after 
retirement or after becoming disabled if the 
farm laborer was an eligible tenant in the 
project prior to the event. 

m. A tenant who does not personally reside 
in a rental unit fora period exceeding 60 
consecutive days, for reasons other than 
health or emergency, is considered ineligible 
and shall be required to pay market rent in 
Plan II projects or 125 percent of rent in Plan I 
projects for the period of absence exceeding 
60 consecutive days. 

(1) If the tenant continues to be absent 
from the unit, the borrower must notify. the 
tenant by certified mail at least 30 days prior 
to the end of the leasing period, to occupy the 
living unit by the end of the lease period or 
the borrower will start eviction proceedings. 

(2) In those cases existing before the 
issuance of this subpart on December 19, 
1983, where the tenant's lease does not 
contain the lease clause in paragraph VIII B 3 
c of this exhibit, the tenant will be advised 
that the lease will not be renewed. 

2. Occupancy policy: Occupancy policy in 
FmHA financed projects shall have the 
objective of effective utilization of space 
without overcrowding or providing more 
space than is needed by the number of people 
in the household. An unborn child will be 
considered a household member for the 
purpose of determining household size. 

a. The following occupancy standards are 
to be complied with to assure efficient use of 
the units developed with FmHA financing 
and apply to all RRH projects, to determine 
the initial occupancy of RCH members, and 
to LH projects designed and operated for 
year-round occupancy. 
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b. The above occupancy standards may 
serve as general guidelines for migrant farm 
labor housing. Projects developed in 
compliance with local and/or state design 
requirements will determine the appropriate 
occupancy standards for migrant LH. 

c. Without FmHA approval, management 
may assign a larger or smaller unit than the 
household needs if all the following 
conditions are met: 

(1) No household, otherwise eligible and 
having the number of members appropriate to 
the unit, is available to occupy the unit and 
management has made a diligent effort to 
reach tenants who qualify for the larger or 
smaller unit; 

(2} The tenant agrees to transfer to the first 
correctly-sized unit if and when it becomes 
available in the project: 

(3) If occupancy surcharge is applicable, 
the tenant agrees to pay occupancy 
at the higher rate, either of the vacated unit 
or the newly occupied unit. 

(4) The tenant agrees to pay all cost 
associated with the move; and 

(5) The agreements in c.{2) and c.(3} of this 
paragraph are included in the tenant's lease. 

d. Borrowers with RRH projects 
specifically built and designated for the 
elderly prior to October 27, 1980, with only a 
few or no one-bedroom units, may permit 
occupancy of two-bedroom units by single 
eligible tenants if this provision is included in 
the project occupancy policy. The occupancy 
policy should reflect the needs of the local 
market area. This eligibility determination 
made by the management must be included in 
the tenant's lease and will entitle such tenant 
to all benefits without need for further FmHA 
approval. 

e. When a unit cannot be rented under the 
provisions in paragraphs c and d above, the 
District Director may authorize an exception 
according to paragraph V1 B 6 of this Exhibit. 

f. A tenant who was determined eligible 
and allowed to occupy under regulations in 
effect prior to October 1, 1986, who does not 
meet eligibility requirements regarding 
income or borrower occupancy policy as 
prescribed in these regulations may be 
permitted continued occupancy in the same 
unit. 

g. In the case of unusual household 
situations such as a single parent with older 
children of opposite gender the District 
Director may make an exception to 
paragraph VI B 2 a through f on a case-by- 
case basis and determine the household 
eligible. 

h. For each RRH project specifically 
designated for the elderly, the borrower or 
management may not: 

(1) Prohibit, prevent, restrict or 
discriminate against any tenant who owns or 
keeps a pet in their apartment unit with 
respect to continued occupancy in the project 


unless the approved project pet rules are 
violated. 

(2) Prohibit, prevent, restrict or 
discriminate against any applicant who owns 
a pet with respect to obtaining occupancy to 
the project. 

i. Nothing in this subpart requires that an 
apartment unit be made available to an 
individual whose tenancy would constitute a 
direct threat to the health and safety of other 
individuals or whose tenancy would result in 
substantial physical damage to the property 
of others. 

j. A household which includes « handicap 
person may make reasonable modification(s} 
at their own expense to an existing 
apartment occupied or to be occupied by 
such person. The owner may condition 
permission for a modification on the tenant 
providing a reasonable description of the 
proposed modification(s) as well as 
reasonable assurance that the work will be 

in a workmanlike manner and that any 
required building permits will be obtained. It 
is unlawful for an owner or its agent to refuse 
to permit such modifications that afford a 
handicapped person full enjoyment of the 
apartment. The owner or agent may, 
however, require the restoration of the 
apartment to its original condition, 
reasonable wear and tear excepted, at the 
tenant's expense when the tenant later 
vacates the apartment unit. Policy must be 
consistent for all handicap tenants requesting 
to make modifications. 

3. Other Items the Rental Agent Should 
Consider in Determining Eligibility of 
Applicanis for Admission To the Project. a. 
Credit reports to reflect the applicant's past 
record of meeting obligations. 

b. Prior landlord references to determine if 
the tenant was responsive to meeting rent 
payment obligations, care, and maintenance 
of the unit. 

c. Verification of incomes and/or 
eee according to paragraph VII of 

Exhibit. This item is a requirement in all 
pn 

d. The applicant's financial —— to 
meet other basic living expenses and 
rental charge, taking into eaaniines any 
subsidy assistance that could be made 
available to the tenant. Where RA is not 
available, any very-low or low-income 
household that would be required but unable 
to pay the approved rent, including utilities, 
may be eligible for some form of rent subsidy 
described in paragraph IV of this subpart if it 
is available in the area. 

e. When applicable, written verification by 
a doctor or other qualified third party of an 
unborn child. 

4. Surviving Members of Eligible Tenant 
Household. a. Surviving members of an 
elderly, disabled and/or handicapped 
tenant’s household may continue occupancy 
of the unit even though they may not meet the 
definition of an elderly,.disabled or 
handicapped person stated in paragraph II of 
this Exhibit, provided: 

(1) They are eligible occupants in all other 
respects, 

(2) They occupied the unit at the time that 
ew tenant ceased to occupy the unit, 
an 

(3) The District Director determines on a 
yearly review basis that their continued 


occupancy will not be detrimental to the 
integrity of the project in the community. 

b. Surviving members of a domestic farm 
laborer household may continue to occupy 
when they meet the definition of a domestic 
farm laborer as defined in paragraph It of this 
Exhibit. When they do not meet the 
definition, the provisions for formerly eligible 
tenants in paragraph VIB5 of this Exhibit — 
will 4 
5. Formerly eligible tenants. Unless’ 
authorized by paragraph VI B 2 f, formerly 
eligible tenants will be required to vacate 
their unit within 30 days (7 days for migrant 
farm labor tenants with week-to-week lease 
agreements} or the end of the term of their 
lease agreement, whichever is longer, when 
an eligible applicant is on the waiting list and 
is available for occupancy. If vacating the 
unit in the time period described creates an 
undue hardship on the family, the District 
Director may permit continued occupancy for 
a reasonable period of time. The following 
“formerly eligible” situations apply to this 
paragraph: 

a. Tenants who no longer meet FmHA. 
income eligibility requirements. {This 
includes tenants receiving RA or Section 8 
assistance.) 

b. Tenants in LH projects whe no longer 
meet the farm labor occupation requirement, 
except retired or disabled domestic farm 
laborers who are eligible tenants at the time 
of their retirement or disabled may 
occupy a project that they initially occupied 
as an eligible ic farm laborer. 

c. Tenants who no longer meet the 
occupancy policy for the project. These 
tenants must either move toa unit of 
appropriate size in the project, or when none 
is available, vacate the project at the 
termination of their lease. 

6. District Director authority to permit an 
RRH or LH borrower to rent to ineligible 
tenants. a. The District Director may 
authorize the borrower in writing, upon 
receiving the borrower's written request with 
the necessary documentation, to rent units to 
ineligible persons for temporary periods to 
protect the financial interest of the 
government. Likewise, this provision may 
extend to a cooperative. This authority will 
be for periods not to exceed one year. Within 
the period of the lease the tenant may not be 
required to move for any reasons of 
ineligibility. A copy of the authorization to 
rent to ineligibles will be forwarded to the 
State Office. The following determinations 
must be made by the authorizing FmHA 
official. 

(1} There are no eligible persons on a 
waiting list. 

(2) The borrower provided evidence that a 
diligent but unsuccessful effort to rent any 
rent vacant unit(s) to an eligible tenant 
household has been made. Such evidence 
may consists of advertisements in 
appropriate publications, posting notices in 
several public places, and other places where 
persons seeking rental housing would likely 
make contact; holding open house, making 
appropriate contacts with public housing 
agencies and authorities (where they exist), 
State and local agencies and organizations, 
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Chamber of Commerce, and real estate 
agencies. 

(3) The borrower will continue with 
aggressive efforts to locate eligible tenants 
and submit to the District Office, along with 
Form FmHA 1944-29, “Project Worksheet for 
Interest Credit and Rental Assistance,” a 
report of efforts made. The required followup 
should be posted in the District Office on 
Form FmHA 1905-6, “Management System 
Card-Multifamily Housing.” 

(4) To protect the security interest of the 
Government the units may be rented for no 
more than a year after which the lease must 
convert to a monthly lease. The monthly 
lease must required that the unit be vacated 
when an eligible prospective tenant is 
available. The ineligible tenant will then be 
given 30 days to vacate. 

(5) Tenants who are ineligible, because 
their household income exceeds the 
maximum for the project, will be charged the 
FmHA approved market rental rate for the 
size of unit occupied in a Plan II RRH project. 
In projects operated under Plan I, ineligible 
tenants will be charged rental surcharge of 25 
percent of the approved market rental rate. 

(6) Tenants who are ineligible for reasons 
other than income may benefit from RA and/ 
or interest credit if they are otherwise eligible 
in the same manner as an eligible tenant. 

b. Examples of situations where the District 
Director may consider authorizing a borrower 
to rent units to ineligible persons are: 

(1) Permitting occupancy by other eligible 
families in a project designed for, designated 
as, and limited to occupancy by eligible 
elderly, disabled, and/or handicapped 
persons. 

(2) A household that doés not meet 
eligibility requirements regarding income, i.e., 
an above moderate-income household. 

c. When a District Director determines that 
a borrower may rent to an ineligible tenant, 
the written authorization must contain the 
appropriate clauses which must be inserted 
into the ineligible tenant's lease. At a 
minimum it should include: 

(1) The reason for ineligibility. 

(2) The term of ineligibility occupancy. 

(3) Any conditions under which the tenant 
will be required to vacate the unit including 
moving to an appropriate size unit when 
warranted to comply with the established 
occupancy standards. 

(4) The length of notice the tenant will be 
given to vacate. 

C. Maintenance of Inquiry and Waiting 
Lists. 1. When a prospective tenant or 
member inquires (by telephone, letter, or 
visit) concerning the availability of a rental 
or cooperative unit, the borrower or rental 
agent may place the prospect's name 
chronologically on an inquiry list. The list 
should contain enough information for future 
contact by mail or telephone. THIS LIST 
DOES NOT ESTABLISH ANY PRIORITY. 

2. When a prospective tenant or member 
files an application for occupancy the 
borrower or rental agent will place the 
prospect's name chronologically on the 
appropriate written waiting list. An 
application is a written document(s) 
prescribed by the management providing 
sufficient information for the rental agent or 
board to complete the steps necessary to 


determine eligibility. The actual 
determination of eligibility will be conducted 
according to application process described in 
paragraph VI D of this Exhibit. Eligibility for 
cooperative membership will be determined 
in accordance with subpart E to Part 1944 of 
this chapter. 

3. Separate waiting lists by categories and/ 
or master waiting list with income levels 
identified (very low, low and moderate), and 
categories and priorities indicated will be 
maintained for rural rental and year-round 
occupancy farm labor housing. Each list must 
be maintained in chronological order. When 
there are separate lists, they must be cross- 
reference for prospective tenants who fit 
more than one category or priority. Separate 
lists may be maintained for: 

a. Income levels (very low, low, moderate, 
ineligible). 

b. Various size units. 

c. Units for elderly, disabled or 
handicapped person, families, or any other 
combination as planned for the project 
according to the borrower's loan agreement 
or resolution. 

d. Persons who require the special design 
features of the handicapped units in the 
project such as persons confined to a 
wheelchair. Persons on this list have priority 
for these units. 

e. Displaces, such as victims of natural 
disasters eminent domain, and holders of 
priority entitlement to whom priority 
consideration may be given. 

f. In congregate housing projects, priority 
can be given to tenants who need services to 
remain independent in accordance with 
Exhibit J of this subpart. 

4. For seasonal farm labor housing a 
waiting list should be chronologically 
compiled as in paragraphs VI C 1, VIC 3 of 
this exhibit. These lists should be maintained 
for the season in which the project will be 
operating. Prospective tenants should be 
advised that the waiting list will terminate on 
the closing date of the project in any given 
season. 

a. Seasonal LH management plans should 
identify a date when applications will be 
accepted for a new operating season and a 
waiting list complied. 

b. A process should be specified in the plan 
for advising prospective tenants of the 
application process and the dates of project 
operation. 

5. A Letter of Priority Entitlement (LOPE) 
issued by FmHA according to § 1965.90 of 
subpart B of part 1965 of this chapter entitles 
prospective tenants to move to the top of any 
waiting list for that appropriate unit size for 
which the applicant qualifies. 

6. Each list by category will be available 
for inspection by prospective tenants on the 
waiting list. When prospective tenants are 
first assigned to the waiting list, they will be 
notified of the category(s) to be assigned to 
their application. 

7. Borrowers may establish a procedure for 
purging the inquiry and waiting list(s) 
periodically of prospective tenants who are 
no longer interested in occupancy. The 
borrower must inform each prospective 
tenant of this procedure and any actions they 
must take to maintain their priority position 
on the waiting list. When a name is removed 
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from the waiting list, the prospective tenant 
must be informed in writing at their last 
known address. The letter must include 
appeal rights under subpart L of part 1944 of 
this chapter. 

D. Notification of Eligibility or Rejection. 1. 
Application Status for Determining Eligibility. 
All persons desiring to apply for occupancy 
will be provided the opportunity to submit a 
complete application. The borrower or rental 
agent will provide prospective tenants or 
members with a written list of all information 
required for a complete application and offer 
assistance in completing the application if 
needed 

a. After the potential tenant or member has 
submitted all required forms and information 
but additional information is required, the 
borrower or rental agent must notify the 
applicant within 10 days of the items needed 
to complete a review of eligibility. The 
application file will be documented on the 
action taken. 

b. When an operational project has a few 
or no vacancies, and there are no sufficient 
applications from households determined 
eligible to fill expected vacancies, the 
borrower may-postpone verification of 
eligibility for new applicants. 

c. While application fees are discouraged, 
any fee charged to a prospective tenant must 
be reasonable and limited to actual cost for 
obtaining necessary information. 

2. Application Requirements. At a 
minimum to be considered complete, 
applications must include the following 
information for each prospective tenant 
household: 

a. Name and present address. 

b. Household income information, as 
defined in paragraph VII of this exhibit, and 
verified and certified according to paragraph 
VIl of this exhibit. 

c. Age and number of household members. 

d. Handicap status, if applicable. 

e. Race or ethnic group and sex 
designation. 

(1) The borrower or management agent will 
request that each prospective tenant or 
member provide this information on a 
voluntary basis to enable monitoring of 
compliance with federal laws prohibiting 
discrimination. When the applicant does not 
provide this information, the rental agent or 
board will complete this item based on 
personal observation or surname. 

(2) The following disclosure notice shall 
appear on the application form or-on an 
amendment to the application: 

“The information solicited on this 
application is requested by the apartment 
owner in order to assure the Federal 
Government, acting through its Farmer Home 
Administration, that Federal Laws 
prohibiting discrimination against tenant 
applicants on the basis of race, color, 
national origin, religion, sex, marital status, 
age, and handicap or complied with. You are 
not required to furnish this information, but 
are encouraged to do so. This information 
will not be used in evaluating your 
application or to discriminate against you in 
any way. However, if you choose not to 
furnish it, the owner is required to note the 
race/national origin and sex of an individual 
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applicant on the basis of visual observation 
or surname.” 

3. Notification to Applicant. The applicant 
who has submitted a completed application 
will be notified in writing that he or she has 
been selected, rejected, or placed on a 
waiting list. 

4. Applicants Determined Ineligible. 
Applicants determined ineligible will be 
notified in writing of the specific reasons for 
rejection. - 

a. The rejection letter must also outline the 
applicant's rights under the FmHA Tenant 
Grievance and Appeals Procedures in 
Subpart L of Part 1944 of this chapter. 

b. When the rejection is based on 
information from a Credit Bureau, the source 
of the Credit Bureau report must be revealed 
to the applicant in accordance with the Fair 
Credit Reporting Act. 

c. Applicants may be rejected according to: 

(1) A history of unjustified and chronic 
nonpayment of rent and financial obligations. 

(2) A history of violence and harassment of 
neigh 

(3) A history of disturbing the quiet 
enjoyment of neighbors. 

(4) A history of violations of the terms of 
previous rental agreements such as the 
destruction of a unit or failure to maintain a 
unit in sanitary condition. 

d. Rejection of applicants on an arbitrary 
basis is prohibited. Examples of such 
arbitrary rejections are: 

(1) Race, color, religion, sex, age, marital 
status, national origin, physica} or mental 
handicap (except in those projects or portions 
of projects designated for elderly, disabled 
and or handicapped, where occupancy by 
are nondisabled or non handicapped 
can 


prohibited 
(2} Receiving income from public 
assistance. 
(3) Families with children of undetermined 


parentage. 
(4) Participation in tenant organizations. 
e. In the case of Labor Housing projects, no 


organization borrower other than an 


to require that an occupant work on any 
particular farm or for any particular owner or 
interest as a condition of occupancy of the 
—— 

£. Rejected applications must be kept on 
file by the borrower of the management agent 
until a compliance review has been 
conducted by FmHA in accordance with 
subpart E of part 1901 of this chapter. 

E. Tax credit compliance. The Tax Reform 
Act of 1986 permits certain RRH borrowers to 
receive tax credit for low-income housing 
projects if: (1) 20 percent or more of the units 
are occupied by very low-income tenants 
whose annual adjustment income is 50% or 
less of the area median gross income, or (2) 
40 percent or more of the units are occupied 
by tenants whose annual adjustment is 60% 
or less of the area median gross income. 

1. Eligible borrowers whhies projects 
qualified to receive tax credits will follow the 
tenant selection criteria of paragraph VI F of 
this exhibit except that tenant selection may 
be postponed until applicants for occupancy 
are available whose occupancy will allow the 
borrowers to meet their credit requirements. 


2. The borrower may be required to rent to 
other eligible applicants when the District 
Director determines that vacancies of at least 
six months duration exist, and such 
vacancies threaten the financial viability of 
the project to extend to the extent that 
current income, plus any remaining initial 
operating capital, and any funds from other 
borrower sources are no longer adequate to 
pay operating and maintenance cost, pay 
debt service and fund the reserve account as 
scheduled. This determination must be in the 
form of a written notification to the borrower. 
The borrower must be advised of their appeal 
rights on units designated for tax credits as 
specified in subpart B of part 1900 of this 
chapter. (Example: For 38 units of a 48 unit 
project designated for tax credits, the appeal 
applies when the borrower is required by the 


District Director to rent one or more of these — 


38 units to other eligible applicants.} 

3. Borrowers requesting Internal Revenue 
Service (IRS) tax credits in an existing project 
must honor the remaining period of a tenant's 
lease and, unless material noncompliance or 
other good cause to terminate occupancy as 
described in paragraph XIV A of this Exhibit 
exists, renew the tenants lease or establish 
other mutually accepted housing 
arrangements. 

F, Tenant and member selection. 1. 
Applicants determined eligible will be 
selected on a first-come-first-served basis 
according to the chronological order of each 
characterized waiting list or by chronological 
order according to the income group 
identified on a master waiting list in the 
following priority: 

a. Very low-income 
b. Low-income 

c. Moderate-income 
d. Ineligible 

2. When RA is available: 

a. Very low-income applicants eligible for 
RA have priority over all other applicants on 
each type of waiting list maintained by the 
borrower in accordance with paragraph XI of 
Exhibit E of this subpart. 

b. Low-income applicants may be selected 
provided no very low-income applicants 
remain on waiting list. 

c. Moderate-income applicants may not be 
selected w number of unassigned RA 
units equals or exceeds the number of vacant 
units. (Borrowers unable to use RA authority 
to paragraph XV of Exhibit E.) 

3. Selections will be made from the waiting 
list maintained for the particular unit size 
and/or unit type in which a vacancy exists. If 
the applicant cannot accept the unit at that 
time, the reason for not accepting the living 
unit will be documented. The applicant's 
name will then be removed from the waiting 
list unless the rental agent determines that 
hardship exists for reasons such as health 
problems or high cost of rent without RA in 
which the applicant's name will remain on 
the list in chronological order. An applicant 
whose name has been removed from the 
waiting list may reapply. 

4. When there are no applicant names on 
the waiting list for the size and/or type of 
vacant living unit, a name may be selected 
from the waiting list of another size and/or 
type of living unit according to the date order 
of the application on the master waiting list. 
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The selected tenant will be subject to the 
provisions for ineligible tenants found in 
paragraph VI B 6 of this Exhibit. 

G. Tenant or Member Record File. A 
separate file must be maintained for each 
tenant or member. This file will include items 
such as application; income verification 

forms, lease or occupancy agreement and 
attachments, inspections reports for moving 
in and moving out, correspondence and 
notices to the tenant or member, and any 
other necessary information. The income 
verification, tenant and member eligibility 
certification and recertification information 
must be retained for at least 3 years while the 
tenant or member is living in the unit and for 
3 years after the tenant or member has 
moved out. 


VII. Verification and Certification of Tenant 
or Member Income and/or Employment 

The incomes reported by the tenants or 
members (and employment in the case of LH 
tenants) selected for occupancy must be 
verified by the borrower or rental agent 
before the person is determined eligible. If, in 
unusual circumstances, a person is allowed 
to move in before income is verified, the 
lease or occupancy agreement should contain 
a clause “subject to verification of income.” 
Temporary verification may also be obtained 
through contacts with individuals who may 
be knowledgeable of the person's income. 
When no other verifiable source is available, 
a notarized affidavit from the person 
attesting to his/her gross annual income may 
be accepted. 

A. Verification of income from 
employment. Verification of income from 
employment, authorized by the tenant or 
member/applicant, must be obtained from 
the employer in writing and filed in the 
“Tenant or Member Record File.” A 
suggested Employment Inquiry form is 
attached as Exhibit B-9. 

B. Verification of income from other 
souces. Any income from other than 
employment (e.g., social security, Veterans 
Administration, public assistance) must be 
verified in writing by the income source. 
Verification of income must be documented 
and filed in the “Tenant or Member Record 
File.” When it is not immediately possible to 
obtain the written verification from the 
income source, the income may be 
temporarily verified by actually examining 
the income checks, check stubs, or other 
reliable data the person possesses which 
indicates gross income. 

C. Verification of Income and/or 
Employment for LH Tenants. 1. Verification 
of income is required for those domestic farm 
laborers, including migrants, who will receive 
the benefits of RA. When the tenants do not 
have easily verifiable income, the borrower 
may project monthly income expected to be 
received by the tenant during occupancy for 
determining eligibility and subsidy 
assistance. 

2. Verification that all LH tenants have 
sufficient income from farm labor 
employment, that meets the definition of 
domestic farm labor, is required for all 
domestic farm laborers, including migrants. 
Employment verification is in addition to 
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income verification for those tenants 
described’ in peregrern Vif C1 above. 
documented and filed’ in 


Verification 


representative of very low-, low~ and: 
moderate-income persons: im the project, 
including those receiving subsidy assistance, 
those paying in excess of the contribution 
levekcited in paragraph IV A.2'c.(2),or (3} of 
this Exchibit for the costs of rent or occupancy 
charge and utilities, and these. paying the 
market rate. The District Director will 


office during supervisory, visits.and: at any: 
time he/she may cin ieee Le of 
discrepancies in-income employment 
verification. If the random. oe discloses. 
discrepancies, the District Director will be 
required to investigate further or report to the 
State Director to obtain the assistance of the 
Office of Audit or the Office of 
Investigations. 

E. Use of HUD Certification Form for 
Section 8 Recipients. HUD Ferm 50059; or 
another HUD form approved by HUD’ for this 
purpose, may be used in liew of Form FmHA 
1944-€ for the tenants receiving Section 8 
assistance. However; the tenant’s income 
cannot exeeed FmHA limits for the type of 
housing project involved if it has been- 
calcul according to the formula contained 
in Form FmHA 1944-8. 

F. Certification of tenant or member 


(using Form FmBiA 1944-8 or, when tenants: 
receive Section ® assistance, the acceptable. 
HUD form} before a household cam be. 
considered eligible for a multiheusing project. 

2. The initial: certification must be 
submitted to the FmHA District Office on or 
before the day the person occupies the unit. 

3. Any substantial change in income or 
change im family: size requizes.a new 
certification to be promptly filed: with the 
FmHA. 

4. Form FmHA 1944-8 must be processed. 
as follows:. 

a. Borrowers or their representatives may. 
sign Form 1944-8 up to. 60. days prior te. the 
effective date. 

b. Borrowers or their representatives are 
not to submit Form FmHA 1944-8.to.the 
FmHA District Office more. than ane month 
(i.e., 30. days} preceding the effective date. 

c. The FmHA District Office reviews each. 
Form FmHA 1944-8 submitted and verifies 
that the information is complete. and. correctly. 
completed based on the information provided 
on the form (see Guide Letter 1930-1 for use 
in noting exceptions.) 

d, The FmHA approved certifications have 
an effective period of 12 menths. The 
effective period begins on. the effective date 
which is always the first day of-the month. 


5. Each tenant or member must be 
recertified within 1Z months of the-previous 
certification. Tenants receiving Section & 
assistance will be recertified’ according to 
HUD regulations. 

a. The borrower must:. 

(i]: Notify the tenant or member that a 
current tenant certification and income 
verification. is.required before the due date 
and explain the procedure necessary to 
accomplish recertification. Nermally, this 
initial written notice will be sent 75 to 90 
days prior to the expiration date of the 
currenf certification; 

(2): Process the appropriate certification. 
and verification of income; and 

(3), Submit the signed recertification to. the. 
District Office by the due date. 

b. The borrower must provide a second 
written notice to the tenant or member 36 
days prior to the due date if the person has 
not d. The second notice must 
advise the tenant or member that without a 
current certificatian the person wili be 
required to pay market rent or occupancy 
charge and that eviction proceedings, may be 
started as of the due date since an annual 
recertification is required for continued 
occupancy. If the tenant or member has RA, 
the person must be advised that without a 
current certification, the RA will be cancelled 
and may: not be immediately available for 
reinstatement should a proper certification be 
provided at a later date. 

c. When an eviction notice has been served 
on a tenant or member for failure to recertify, 
the borrower must provide a copy of the 
eviction notice to.the District Office as 
required in paragraph XIV B of this Exhibit. If 
the District Director does-net receive a new 
certification on such personf{s), the Director 
will annotate the projeet master list with. an E 
beside the “Expiration Date of Tenant 
Certification” on Form FmHA 1944-29 for the 
appropriate tenant({s} or member(s). The 
District Director will continue to authorize 
interest credit and waiver of overages while 
the eviction is being actively pursued until 
resolution of the eviction. The RA will: be 
suspended during the eviction process.. Upon 
conclusion of the evittion pracess the RA will 
either be reinstated or given to anather 
tenant or member. 

6. The borrower must submit form FmHA 
1944-29 to the District Office with each 
payment, report of overage or request for RA: 
as required in paragraph XIII C 1b of this 
Exhibit. The calculations on Part If of the 
form.must be for tenants or members in. 
residence on the first day of the month for 
which the payment or request is submitted. 
All calculationa will be made as if the tenant 
or member will be in residence for the full 
month. ADJUSTMENTS WILL.NOT BE 
MADE TO THE BORROWER'S SUBSIDY, 
PAYMENT OR CHARGES FOR OVERAGE 
FOR PERSONS MOVING IN OR OUT AFTER 
THE FIRST OF THE MONTH. (See Guide 
Letter 1930-1 far any necessary; District 
Director's response after review of Form 
FmHA 1944-29.] 

7. Paragraph VIII B 3:b of this Exhibit is a 
required lease or occupancy agreement 
provision requiring tenants or members to 
notify. the management of any. permanent. 
change in adjusted. monthly income ar size of 


household. Upon receipt of such notice, the 
borrower must:promptly obtain a new 
certificatian and income verification and 
submit it ta the District Office. 

8. When a bornower/agent believes that 
certification or income verificatiomis 
inaccurate, they may provide the-information 

the tenant or member's sacial. 
security number to the District Office 


State Director for submission te the State 
Agency that keeps records on the incomes.of 
wage eamers. The State Director wil develop 
a method of obteiming the information from. 
the State: Agency. 


VIIL. Lease Agreements 


A Lease Aigreemem is a2 written contract 
between the tenant and landlord assuring the 
tenant quiet, peaceful enj and 
exclusive possession of a specific dwelling 
unit in return for payment of rent and 
reasonable use and protection of thre 
property. The contract between a cooperative 
member and the cooperative is:called an- 
Occupancy Agreement. 

A. Fornr of Lease: Eactr State Director is 
encouraged te prepare a sample lease fornr 
complying with individual State laws and 
FmHA requirements. Occupancy agreements 
for cooperatives are to be prepared in 
accordance with applicable State laws and 
subpart E to-part1944. The State Director 
may incorporate clauses which meet a 
specific need in compliance with State law. 
Any sample lease must be reviewed and 
approved by the OGC before being provided 
to borrowers as @ guide for preparing an 
acceptable project lease. 

1. All leases wilt be im writing. Leases for. 
units for which tenants are-eligible must 
cover a period of one year, except that leases 
for LH may be for shorter periods where 
occupancy is; typically seasonal. Leases for 
all tenants signed after notification.of intent 
to prepay, but prier to. prepayment, may be 
for a term.which ends on the date of: 
prepayment. Leases for tenants whe-entered 
a project with.a Letter of Priority Entitlement 
and who are temporarily accupying:a unit for 
which they are not occupancy eligible, will 
have a clause-inserted to deal with their 
obligations-te-move when.an eligible unit 
becomes. available. For leases in effect on the 
effective date of this revision, the one-year 
provision need not be put into effect until the 
next regularly scheduled tenant 
recertification is performed. 

2. Leases and occupancy agreements 
should contain an appropriate escalation 
clause permitting changes in basic and/or 
market rents er occupancy. charges.prior ta 
the expiration of the document. Changes 
would normally be necessary due to.changing 
utility and other operating costs. Any 
changes must be approved by FmHA 
according to Exhibit C of this. subpart. Leases. 
must specify that no increases in tenant 
contribution to rent will take place due to 
prepayment of the FmHA Ioan during, the 
term of the lease. 

3. Projects in which occupancy surcharge 
collection is required by law should contain. 
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an appropriate clause permitting possible $2 
annual increases in rent, effective on the 
project surcharge anniversary date. These 
increases will be based on the tenants 
income and can be charged prior to the 
expiration of the lease. 

4. Pursuant to The Fair Housing Act of 
1988, no provision may be incorporated into a 
lease that would prohibit: 

a. Occupancy by families with children 
under 18 years of age, except such prohibition 
may be included in the lease used in housing 
designated at its inception as for use by the 
elderly. 

b. Occupancy by a person with a handicap 
who is willing and able to make reasonable 
modification({s) to an apartment unit, at the 
tenant's expense, to afford such person full 
enjoyment of the apartment. The owner may 
include in the lease, where reasonable, 
permission to occupy the apartment on the 
condition the tenant agrees to restore the 
interior of the apartment to the condition that 
existed before any modification(s), 
reasonable wear and tear excepted. 

5. In areas where there is a concentration 
of non-English speaking individuals, leases or 
occupancy agreements and the established 
rules and regulations for the project written 
in both plain English and the non-English 
concentration language must be available to 
the tenants or members. The tenant or 
member should have the opportunity to 
examine and execute either form of lease. 

6. The form of lease or occupancy 
agreement to be used by the borrower and 
any modifications of the form must be 
approved by the FmHA District Director. 
When submitting a lease or occupancy 
agreement form for FmHA approval, it must 
be accompanied by a letter from the 
borrower's attorney regarding its legal 
sufficiency and compliance with State law 
and FmHA regulations. 

7. A copy of a properly completed and 
approved Exhibit A-6, “Housing Allowances 
for Utilities and Other Public Services,” of 
subpart E of part 1944 (when the tenant or 
member will pay utilities) and a copy of the 
established rules and regulations for the 
project will be provided to the tenant or 
member as attachments to the lease or 
occupancy agreement. 

8. A copy of a properly completed and 
signed Form FmHA 1944-8 or HUD Form 
50059 for those tenants receiving HUD 
Section 8 tenant subsidy, will be used to 
calculate each tenant's contribution and will 
be provided to the tenant as an attachment to 
the lease. 

B. Required lease or occupancy agreement 
clause. The following clauses will be required 
in leases used in connection with FmHA- 
financed housing projects. Only clauses in 
paragraphs 1, 3 b, 3d, 3 e, 4, and 5 are 
applicable to cooperative occupancy 
agreements. 

1. All lease and occupancy agreements 
must include a statement indicating that the 
project is financed by the FmHA and is 
subject to the Title VI nondiscrimination 
provisions, and that all complaints are to be 
directed to the Secretary of Agriculture or to 
the Office of Equal Opportunity, USDA. 

2. All lease agreements must also specify 
that should the tenant no longer meet the 


eligibility requirements of the project during 
the term of the lease agreement, he/she will 
be required to vacate the unit unless an 
exception is authorized by the State Director. 

3. All leases used in FmHA-financed RRH 
projects must include the following clauses 
except for elderly, disabled, and handicapped 
persons in a full project plan project. 
(Occupancy agreements must include the 
clauses contained in b, d, and e.): 

a. “I understand that I will no longer be 
eligible for occupancy in this project if my 
income exceeds the maximum allowable 
adjusted income as defined periodically by 
the Farmers Home Administration for the 
(State/Territory).” 

b. “I agree to immediately notify the lessor 
or cooperative of any permanent change in 
the adjusted monthly income or change in the 
number of persons living in the household.” 

c. “I understand that I must promptly notify 
the lessor of any extended absences and that 
if I do not personally reside in the unit for a 
period exceeding 60 consecutive days, for 
reasons other than health or emergency, my 
net monthly tenant contribution shall be 
raised to $_______ per month (market rent 
for Plan Ii projects or 125 percent of rent in 
Plan I projects) for the period of my absence 
exceeding 60 consecutive days. I also 
understand that should any rental assistance 
be suspended or reassigned to other eligible 
tenants, I am not assured that it will still be 
available to me upon my return. I also 
understand that if my absence continues, that 
as landlord you may take the appropriate 
steps to terminate my tenancy.” 

d. “I understand that should I receive 
benefits to which I am not entitled due to my/ 
our failure to provide information or due to 
incorrect information provided by me or on 
my behalf by others, or for any other 
household member, I may be required to 
make restitution and I agree to pay any 
amount of benefits to which I was not 
entitled.” 

e. “I agree to promptly provide any 
certifications and income verifications 
required by the owner or cooperative board 
to permit determination of eligibility and, 
when applicable, the monthly tenant or 
member contribution to be charged.” 

4. Leases and occupancy agreements used 
by borrowers participating in the FmHA RA 
program will contain the following clauses. 
(These clauses can be made an addendum to 
the lease and they must be signed by the 
lessor and lessee): 

“L-understand and agree that as long as I 
receive rental assistance, my gross monthly 
contribution (as determined on the latest 
Form FmHA 1944-8, which must be attached 
to this lease) for rent or occupancy charge 
and utilities will be $_____. If I pay any or 
all utilities directly (not including telephone 
or cable TV), a utility allowance of $_____ 
will be deducted from my gross monthly 
contribution and my resulting net monthly 
contribution will be $______. If my net 
monthly contribution would be less than zero, 
the lessor will pay me $_____. 

“I also understand and agree that my 
monthly contribution under this lease or 
occupancy agreement may be raised or 
lowered, based on changes in the household 
income, failure to submit information 
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necessary to certify income, changes in the 
number and age of persons living in the 
household, and on the escalation clause in 
this contract. Should I no longer receive 
rental assistance as a result of these changes, 
the rental assistance agreement executed by 
the owner or cooperative and FmHA expires, 
I understand and agree that my monthly 
contribution may be adjusted to no less than 
$______ (Basic) nor more than $_______ 
(Market) during the remaining term of this 
lease or occupancy agreement, except that 
based on the escalation clause in this 
contract, these rates may be changed by a 
Farmers Home Administration approved rent 
or occupancy charge change.” 

[Note: Eligible borrowers with LH loans 
and grants, direct RRH loans, or insured RRH 
loans approved before August 1, 1968, may 
omit the words “no less than $_____ (Basic 
Rental) nor more than” from the last sentence 
of the above statement.] 

“I understand that every effort will be 
made to provide rental assistance so long as I 
remain eligible and the rental assistance 
agreement between the owner or cooperative 
and FmHA remains in effect. However, | 
should this assistance be terminated I may 
arrange to terminate this contract, giving 
proper notice as set forth elsewhere in this 
lease or occupancy agreement.” 

5. For leases or occupancy agreements in 
projects which are operating under Plan II 
Interest Credit only: 

“I understand and agree that my gross 
monthly contribution as determined on the 
latest Form FmHA 1944-8, which must be 
attached to this contract, for rent or 
occupancy charge and utilities will be 


“If I pay any or all utilities directly (not 
including telephone or cable TV), a utility 
allowance of $_______ will be deducted from 
my gross monthly contribution except that I 
will pay not less than the basic nor more than 
the market rent or occupancy charge stated 
below. My net monthly contribution will be 
$_______. I understand that should I receive 
rental subsidy benefits (interest credit) to 
which I am not entitled, I may be required to 
make restitution and I agree to pay any 
amount of benefit to which I was not entitled. 
I also understand and agree that my monthly 
contribution under this lease or occupancy 
agreement may be raised or lowered based 
on changes in the household income, failure 
to submit information necessary to certify 
income, changes in the number and age of 
persons living in the household, and on the 
escalation clause in this contract. My 
contribution will not, however, be less than 
$_____ (Basic) nor more than $_______ 
(Market) during the term of this contract, 
except that based on the escalation clause in 
this lease or occupancy agreement, these 
rates may be changed by a Farmers Home 
Administration approved rent or occupancy 
charge change.” 

6. Leases used by borrowers with farm 
labor housing loans and/or grants will use 
the following additional clauses: 

a. “I understand that the project is operated 
and maintained for the purpose of providing 
housing for domestic farm laborers and their 
immediate families. I do hereby certify that a 
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substantial. portion of my immediate family 
income:is. and. will be derived from farm: 
labor. I further understand that domestic. farm 
labor means persons. wha receive a 
substantial portion of their income as 
laborers on farms in. the United States and. 
either (1} are citizens. of the United States, or 
(2) reside in the United States, Puerto Rico, or 
the Virgin Islands, after being legally 
admitted for permanent residence therein, 
and may include the immediate families. af 
such persons.. Laborers. on farms. may include 
laborers engaged in. handling agricultural 
commodities while in the unprocessed stage, 
provided the place of employment, such as-a. 
packing shed, is on or near. the farm where 
the commodity is: produced. It also includes 
labor for the production of aquatic organisms 
under a cantrolled or selected environment.” 

b. “I agree that if my household income 
ceases to be substantially. from farm. laber for 
reasons other than disability or retirement, I 
will promptly vacate my dwelling after 
proper notification. by. the owner.” 

C. Other lease provisions. All. eases or 
occupancy agreements must contain 
provisions covering: 

+. Names of the parties ta the contract and 
all individuals to reside in the unit and the 
identification of the premises: 

2. The amount and due date of monthly 
contributions including occupancy surcharge 
levied, if any. 

3. Any penalty for late payment of monthly 
contribution:according to: paragraph IX. B of 
this Exhibit. 

4. The utilities and quantities thereof and. 
the service and equipment to be furnished. to 
the tenant or member by the management or 
cooperative and the tenant or member's 
responsibility to pay utility charges promptly 
when due. 

5. The process by which contribution and 
eligibility for occupancy. shall. be determined 
and redetermined including: 

a. The frequency of such contribution and 
eligibility determinatians. 

b. The information which the tenant or 
member shall supply. to permit such 
determinations: Usually, income verification; 
names and ages of household members; and, 
in cangregate facilities, information that 
permits management ta determine the 
tenant's er co-tenant’s level of function and 
degree of competence in performing daily 
living activities. 

c. The standards by which rents. or 
occupancy. charge, eligibility, and appropriate 
dwelling unit size shall be determined. 

d. Tenant's household agreement to move 
to a unit of appropriate size if the household 
size changes. If accupaney surcharge is. 
required, tenant agrees te pay higher 
surcharge rate of unit vacated or newly 
occupied unit. 

e. The circumstances under which.a temant 
or member may request a redetermination. of 
contribution.. 

f. The effect of misrepresentatiom by the 
tenant or member of the facts upon which 
contributions or eligibility determinations are 
based. 

g. The time at which shelter cost change, 
contribution. changes, or notice of ineligibility 
shall become efféctive. 


6. The limitation upen the tenant or 
member of the right te the use and eceupency. 
of bg ne 

sibilities of the tenant or 
eee maintenance of the dwelling 
and the obligation for intentional or negligent 
failure to-do se. 

8. Agreement of management or 
cooperative to Sine a tenant or member 
contribution without regard te any other 
charges: owed ta management ar cooperative 
and te seek separate legal remedy fer the 
collection of any other charges: which may 
accrue to management from: tenant{s} or 
member(s). 

9. The responsibility of management to 
maintain the buildings and amy cammon 
areas in a decent, safe, and. sanitary 
condition im 


liabilities: for failure to dese. 

10. The responsibility of management or 
cooperative to provide the tenant or member 
with a written statement of the condition of 
the dwelling unit (when the tenant or member 
initially enters into occupancy and when 
vacating the dwelling unit}, and the 
conditions under which the tenant or member 
may participate in the imspection of the 
premises which is the basis for such 
statement. 

11. The circumstances under which 
management may enter the premises during 
the tenant or member's possession thereof, 
including @ periodic inspection of the 
dwelling unit as a part of a preventive 
maintenance program. 

12. Responsibility of tenant or member to 
advise management of any planned absence 
for ar extended period, usually 2 weeks or 
more. 

13. Agreement that tenant or membe may 
not let or sublet all or any part of the 
premises. without the consent of management 
or cooperative and FmHA. 

14. Understanding that should the RRH. 
project be sold to a buyer approved by 
FmHA, the lease will be transferred ta the 
new owner. 

15. The formalities that shall be observed 
by management and the tenant‘or member in 
giving notice one ta the other as may be 
called for under the terms of the lease or 
occupancy agreement. 

16. The circumstances under which 
management may terminate the lease or 
occupancy agreement, all limited to.good 
cause, and the length of notice required for 
the tenant ror member to exercise the right to 
terminate. 

17. The procedure for handling tenant er 
member's abandoned property as provided 
by State law. 

18. Disposition of lease or occupancy if 
building becomes uninhabitable because: of 
fire or other disaster: Right of owner to repair 
or rehabilitate the building within a certain 
peried or terminate the lease or occupancy 
agreement. 

19. The agreement that any tenant or 
member grievance of appeak from 
management's decision shall be resolved in 
accardance with procedures consistent with 
FmHA regulations covering such procedures 
which are posted in the rental office or at the 


cooperative. 


20. That im the event of RR berrawer 


Vib A.of this Exhibit, andall procedures 
specified im § 1965.90 of subpart B of part 
1965 of this chapter will be followed. No: 
tenant contribution to rent may be increased: 
by reason of prepeyment for the term of the 
lease. An escalation clause for rent changes 


21. That the lease may be terminated by 
the tenant with 30 days notice, prier-te 
expiration of its term for “good cause” such 
as moving te another location for 
employment, loss of job, severe ifiness, deat*t 
of spouse, or other reasons customary or 
mandatory im the community, or after 
notification by RRH borrower of intent to 
prepay: The prior notice on which @ 
cooperative member may cancef an 
occupancy agreement for “good cause™ shalt 
be 4 months. 

22. The usual signature clause attesting that 
the lease or occupancy agreement has been 
executed. hy the parties. 

D. Prohibited Lease or Occupancy 
Agreement Clauses. Clauses in the 
classifications listed below shalf not be 
included in any lease or occupancy 
agreement. 

1. Confession of judgment. Prior consent. by 
tenant or member to any lawsuit the landlord 
or board may bring against the tenant or 
member in connection with the lease or 
occupancy agreement and to a judgment in 
favor of the landlord or board. 

2. Distraint for rental or occupancy charge 
or other charges. Authorization to the 
landlord or cooperative board to take 
property of the tenant or member and hold it 
as a pledge until the tenant or member 
performs any obligation which the landlord 
or hoard has determined the tenant or 
member has failed to perform. 

3. Exculpatory clause. Agreement by 
tenant or member not to hold the landlord, 
landlord's agents, or cooperative beard liable 
for any. acts or omissians whether intentional 
or negligent on the part of the landlord, 
landlord's authorized representative or 
agents, or the cooperative board. 

4. Waiver of legal natice by tenant or 
member prior to actions for eviction or 
money judgments. Agreement by. tenant or 
member that the landlord: or board may 
institute suit. without any notice to the tenant 
or member that the suit has been filed. 

5. Waiver of legal Ss 
Authorization. to the landlord or beard. to 
evict the tenant or member or hold or-seli the 
tenant or member's possessions whenever 
the landlord or board determines that a 
breach or-default bas occurred. 

6, Wavier of jury trial. Authorization to the 
landlord or board's lawyer to appear im court 
for the tenant or member and: te waive the 
tenant or member's right to trail by jury. 

7. Wavier of right to appeal judicial error 
in legal proceedings. Authorization:to the 
landlord or board's lawyer to waive the 
tenant or member's right to appeal on the 
ground of judicial error in any suit or the 
tenant or member's right to file a suit in 
equity to prevent the excution of a judgment. 
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8. Tenant or member charageable with 
costs of legal actions regardless of outcome. 
Agreement by the tenant or member to pay 
attorney's fees or other legal costs whenever 
the landlord or board decides to take action 
against the tenant or member even though the 
court finds in favor of the tenant or member. 
(Omission of this clause does not mean that 
the tenant or member, as a party to a lawsuit, 
may not be obligated to pay attorney's fees or 
other costs if the tenant or member loses the 
suit.) 

E. Modification of Lease or Occupancy 
Agreement—Notification to Tenants or 
Members. The landlord or board may modify 
the terms and conditions of the lease or 
occupancy agreement effective at the end of 
the initial term or a successive term, by 
serving an appropriate notice on the tenant or 
member, together with the tender of a revised 
lease or occupancy agreement. This notice 
and tender shall be delivered to the tenant or 
member either by first-class mail, properly 
stamped and addressed, or hand delivered to 
the premises to an adult member of the 
household. 

The date on which the notice shall be 
deemed to be received by the tenant or 
member shall be the date on which the first- 
class letter is mailed or the date on which the 
copy of the notice is delivered to the 
premises. The notice must be received at 
least 30 days prior to the last date on which 
the tenant or member has the right to 
terminate the occupancy without executing 
the revised lease or occupancy agreement. 
The notice must advise the tenants or 
members that they may appeal modifications 
to the lease or occupancy agreement in 
accordance with the FmHA tenant grievance 
and appeals procedure (subpart L of part 1944 
of this chapter) if the modification will result 
in a denial, substantial reduction, or 
termination of benefits being received. 

F. Occupancy rules. Occupancy rules and 
regulations must be provided and explained 
by the project management to enable the 
tenant or member to understand the 
purposes, objectives, and standards of the 
project. The rules will be approved by the 
FmHA State Director or designee, generally 
together with the project management plan, 
management agreement, and lease or 
occupancy agreement form. 

1. All rules for occupancy and rent or 
occupancy charge structures will be in 
writing, posted conspicuously in the 
borrower's and/or manager's offices, and 
provided to each tenant or member with the 
lease or occupancy agreement. 

2. Proposed changes of any rules for 
occupancy must be made available to each 
tenant or member at least 30 days in advance 
of implementation, and tenant or members 
must be advised that they may appeal 
changes in accordance with the FmHA tenant 
grievance and appeals procedure (subpart L 
of part 1944 of this chapter). 

3. No rule may infringe on the rights of the 
tenants to organize an association of tenants. 
Such associations may be organized to 
bargain with management, as well as to act 
socially and/or provide for the welfare of its 
members. The project management person or 
organization should be available and willing 
to work with a tenant organization. 


4. Rules may be promulgated that prohibit 
activities which are detrimental to 
management, tenants, and members. Such 
activities include threats to the health or 
safety of other tenants or members or the 
employees of the borrower, interference with 
the quiet enjoyment of the premises by other 
tenants or members, or damage to the 
physical structure of the project. 

5. The borrower may choose to provide 
rules for nonelderly projects that either 
permit or exclude pets except that no rules 
may be promulgated that would prohibit the 
occupancy of a household member who 
requires the services of a trained and 
certified seeing eye or hearing ear animal to 
achieve the normal function of that 
household member. 

6. For each RRH project specifically 
designated for the elderly, the borrower must 
establish project rules permitting elderly, 
handicapped or disabled tenants to keep 
commonly accepted household pets. These 
pet rules are to be established according to 
the following: 

a. Pet rules must not: 

(1) Prohibii, prevent, restrict or 
discriminate against any tenant who owns or 
keeps a pet in their apartment unit, with 
respect to continued occupancy in the project 
unless the approved project pet rules are 
violated. 

(2) Prohibit, prevent, restrict or 
discriminate against any applicant who owns 
a pet with respect to obtaining occupancy to 
the project. 

b. Borrowers with operational projects 
must consult with the tenants of the project 
when establishing pet rules and document to 
the District Director how the consultation 
process was conducted. 

c. Borrowers with new projects will 
establish pet rules prior to occupancy, but 
may revise those rules based on tenant 
comments and suggestions received after 
rent-up begins. 

d. Pet rules will be approved by FmHA as 
part of, or an amendment to, the project 
lease. FmHA approval will be granted when 
the rules meet the provisions and intent of 
this subparagraph. 

e. Pet rules will be reasonable and will be 
written to consider at least the following 
factors: 

(1) Density of project units. 

(2) Pet size. 

(3) Type of pet. 

(4) Potential financial obligations of 
tenants who own or keep pets. 

(5) Standards of pet care. 

(6) Pet exercise areas. 

(7) State and local animal laws or 
ordinances. 

(8) Liability insurance. 

f. Pet rules must allow the borrower or 
project manager authorization to remove 
from the project any pet whose conduct or 
condition is duly determined to constitute a 
nuisance or threat to the health or safety of 
other tenants in the project or persons in the 
surrounding community. 

7. Initial rules will be attached to the lease 
or occupancy agreement. Approval by FmHA 
for changes and additions may be requested 
annually with submission of annual reports 
or more frequently only in the case of an 
emergency situation. 
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8. The following items illustrate areas that 
should be addressed in rules developed by 
management and provided to all tenants or 
members prior to move-in: 

a. Explanation of rights and responsibilities 
under the lease or occupancy agreement. 
Where a non-English language is common to 
a project area, a lease or occupancy 
agreement written in that language should 
also be provided. 

b. Rent or occupancy charge policies and 
procedures should be fully explained. 

c. Policy on periodic inspection of units. 

d. Responding to tenant or member 
complaints. 

e. Maintenance request procedure. 

f. Project services and facilities available to 
tenants or members. 

g. Office location, hours, and emergency 
telephone numbers. 

h. Map showing location of community 
facilities including schools, health care, 
libraries, parks, etc. 

i. Restrictions on storage and prohibition 
against abandoning vehicles in the project 
area. 

j. A project newsletter; if desired for rental 
projects. Cooperatives will publish a monthly 
newsletter. The newsletter must contain an 
appropriate nondiscrimination statement, or 
fair housing slogan or logo type. 

k, Community and public transportation 
schedules. 

9. Tenant or member may be permitted to 
have a guest(s) visit their household. 
However, an adult person(s) making 
reoccurring visits or one continuous visit of 
14 days and nights in a 45-day period without 
consent of the management will be counted 
as a household member(s). 

10. No provision may be incorporated into 
occupancy rules that would discriminate 
against or otherwise deny equal opportunity 
to any person (whether the tenant or member 
or a person associated with the tenant or 
member) in the terms, conditions, or 
privileges of occupancy of a dwelling unit, or 
in the provision for services or facilities in 
connection therewith, because of race, color, 
religion, sex, marital or familial status, 
National origin, or handicap. 

G. Security deposits. 1. Security deposits 
are encouraged and they should be used 
when it is reasonable and customary for the 
area. The amount of security deposits must 
be reflected in the borrower's management 
plan and may not be-changed without the 
written consent of the FmHA District 
Director. When security deposits are used, 
they should be an amount equal to the tenant 
contribution of one month or basic rent, 
whichever is greater. Families receiving a 
HUD rental subsidy will pay security 
deposits according to HUD requirements. In 
an elderly project, the amount of additional 
security deposit for pets must be reasonable 
and not designed to prohibit or discourage 
tenancy, but in no case should it exceed the 
basic rent of the project. Where a seeing eye 
or hearing ear animal is necessary for the 
normal function of a household member, an 
additional security deposit for the animal 
may not be charged. A membership fee, equal 
to one month's occupancy charge, will be 
required from members of a cooperative. 
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2. Security deposits for persons eligible for 
RA or Section 8 assistance shall 
administered in a manner to prevent hardship 
on the household. If such tenants or members 
cannot pay the full amount initially, they may 
be given terms that should ordinarily: 

a. For RRH projects, not exceed a down 
payment of 25 percent of adjusted monthly 
income plus $15 per month or that amount 
needed monthly to complete the security 
deposit within twelve months, whichever is 
greater. For RCH projects, not exceed an 
initial payment of $25 plus the amount 
needed monthly to complete the membership 
fee within 12 months. 

b. For low-income farmworkers in an LH 
project, not exceed $25 downpayment and 
$15 per month until an equivalent of one 
month's project rent is reached. In the case of 
migrants who will occupy the units for a short 
period of time, exception to this policy by 
FmHA may be made upon written request 
from the borrower when it is shown that such 
deposits need to be raised to protect the 
security interest of the government and it will 
not create a hardship on the tenants. 

3. Security deposits or membership fees 
shall be handled in accordance with any 
State or local laws governing security 
deposits or membership fees. Both security 
deposits and membership fees shall be 
deposited in a separate account at a 
Federally insured institution, and shall be 
handled in accordance with any State or 
local laws governing such deposits. Funds in 
the Security Deposit Account shall only be 
used for authorized purposes as intended and 
represented by the project management in the 
management plan, and until so used, shall be 
held by the borrower in trust for the 
respective tenants. Funds in the Membership 
Fee Account shall only be used for 
authorized purposes, until so used, shall be 
held by the borrower in trust for the 
respective members. 

4. Borrowers may assess fair and 
reasonable charges to the security deposit or 
membership fee for damage and loss caused 
or allowed by the tenant or member. An 
itemized accounting for such charges must be 
presented to the tenant or member after the 
move-out inspection provided for in 
paragraph X E 2 of this Exhibit, unless the 
tenant or member has abandoned the 
property and his/her whereabouts are 
unknown and cannot be ascertained after 
reasonable inquiry. 

5. The owner may not increase, for persons 
with handicaps, any customarily required 
security or membership deposit for 
restoration made to earlier modifications that 
permitted the handicapped person’s full 
enjoyment of the dwelling unit. However, 
where it is necessary in order to ensure with 
reasonable certainty that funds will be 
available to pay for the restoration(s) at the 
end of the tenancy, the borrower may 
negotiate as part of such a restoration 
agreement, a provision requiring that the 
tenant or member pay into an interest 
bearing escrow account, over a reasonable 
period, a reasonable amount of money not to 
exceed the cost of the restoration(s). The 
interest in any such account shall accrue to 
the benefit of the tenant or member. 

H. Special lease or occupancy agreement 
supplement. Borrowers are encouraged to 
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supplement lease or occupancy agreements, 
particularly of elderly, disabled, and 
handicapped tenants, to: 

1. Permit the borrower, with competent 
medical or clergical advice, to contact a 
predetermined sponsor(s) or guardian(s) to 
effect the transfer of the tenant or member to 
other appropriate housing when the tenant or 
member is (a) no longer able to functionally 
make self-determinations or (b) to adequately 
provide self-care within the facilities and 
services provided by the project. A sponsor 
or guardian would be a person(s) designated 
by the tenant or member, generally a family 
member, friend, doctor, or member of the 
clergy. 

2. Provide instruction to the borrower of a 
person(s) to contact in the event of death of 
the tenant or member. 

When a lease or occupancy agreement has 
been supplemented, the borrower should also 
obtain an agreement from the designated 
sponsor(s) or guardian(s) to assume 
responsibility for the tenant or member in the 
event of need as identified in subparagraphs 
1 and 2 above. 


IX. Rent or Occupancy Charge Collection 


A pre-established day of the month should 
be the designated rental or occupancy charge 
collection day. The time and place of onsite 
collection and/or the correct address for 
payment by mail should be well publicized 
and consideration should be given to an 
after-hours’ depository if needed. 

A. Receipts. A form of serially-numbered 
receipts should be selected for use and the 
collection agent held accountable for every 
receipt. Optional collection services may be 
considered when they are available. 

B. Delinquencies. A system to identify and 
detect unpaid rents or occupancy charges 
should be instituted within the project. A 
penalty of up to $10.00 for late payment after 
a 10-day grace period, or the grace period 
prescribed by State law, may be permitted. 
The borrower should consider the 
circumstances causing the late payment 
before assessing any penalty. True hardship 
cases should not be assessed penalties; 
however, maintaining a firm and fair policy 
on collection encourages tenants or members 
to meet their obligations. 

C. Recapture of improperly advanced 
rental assistance and interest credit. 

Recapture of improperly advanced RA and 
interest credit will be processed in 
accordance with 7 CFR part 1951, subpart N 
(FmHA Instruction 1951-N, available in any 
FmHA office). 

X. Maintenance 

Maintenance is the process by which a 

project is kept up in all respects and includes 
land, buildings, and equipment. Maintenance 
responsibilities will be included in the 
management plan. Proper maintenance will 
help. to keep a good image for the project, help 
to minimize vacancies, and help to preserve 
the project. Plans and policies for inspections, 
effective maintenance and repair are to be 
established at the outset and modified 
periodically as needed. The following types of 
maintenance are necessary: 

A. Routine maintenance. Routine or short- 
term type maintenance and repairs will be 
those cost items and services included in the 
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annual budgets to be paid out of the 
operations and maintenance expense 
account. It includes regular maintenance 
tasks of the project that can be prescheduled 
or planned for, based on equipment 
availability and property characteristics. 
Also included are janitorial tasks performed 
on a regular basis to maintain the appearance 
of the project and to prevent an accumulation 
of debris and subsequent deterioration. 

B. Responsive maintenance. This includes 
all maintenance tasks performed in response 
to either requests for service or unplanned 
breakdowns. An essential part of any 
maintenance system is to plan for requests 
coming from the dwelling units and for 
emergencies occurring in the systems 
servicing the apartments. The project 
manager or the cooperative’s board of 
directors should develop a plan to focus on: 
Who receives the requests, how they are 
handled, how specific employees or members 
are assigned to the tasks and what kind of 
records are kept. The capacity of the project 
manager or board to respond to requests and 
emergencies is one of the true tests of a 
successful maintenance program. 

C. Preventive maintenance. This is similar 
to inspection type maintenance. Regular 
checking and servicing of equipment and 
systems is done as required by service 
information. Preventive maintenance of 
mechanical systems, building exteriors, 
elevators, and heating systems in projects 
require specially trained personnel. The 
project manager should establish biweekly or 
monthly schedules in which the routine 
oiling, adjusting, replacing of filters, and the 
like is done based on manufacturer’s manuals 
and specifications. 

D. Long term maintenance. These are 
major expense items which normally do not 
occur on an annual basis. The borrower may 
request permission to use reserve funds to 
pay for these expenses when they occur. 
However, use of funds out of the reserve 
account must be preapproved by FmHA. 

E. Inspection maintenance. These are 
maintenance inspections performed 
periodically to discover problems before 
crisis situations develop. The following 
inspections of each apartment should be 
made at appropriate times: 

1. Move-in inspection. Before move-in 
occurs, the managment and the applicant 
accepted for occupancy should together 
inspect the unit to be occupied and agree 
upon any repairs needed. A written 
inspection report shall be prepared and a 
copy retained in the tenant or member’s file. 
Any of the identified deficiencies not 
corrected prior to occupancy should be noted 
on the lease or occupancy agreement or 
inspection move-in report and signed by the 
tenant or member and borrower's 
representative or cooperative representative. 

2. Move-out inspection. An inspection 
should be scheduled with the tenant or 
member when the management becomes 
aware that the tenant or member is moving 
out or has vacated the unit. Whenever 
possible, the inspection should be performed 
after the furniture has been moved out and 
before any portion of the security deposit or 
membership fee is returned to the tenant or 
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member. Any repairs or costs toe be charged 
to the tenant or member will be according to 
the terms of the lease or occupancy 
agreement, local law, and i 
governing security deposits or membership 
fees in paragraph VHI G of this Exhibit. 

3. Periodic inspection. An inspection of this 
type should be made at least annually. The 
borrower should make provisions in the lease 
or occupancy agreement for periodic 
inspection of the units as.a part of a 
preventive maintenance program. 


XI. Rent or Occupancy Charge Changes 

It may be necessary as operating costs 
and/or revenues fluctuate to consider a 
change of rental or occupancy rates to keep 
the project viable. Before any change of rates 
may occur, prior written consent of FmHA is 
required. The procedure to request and 
implement a rent or occupancy charge change 
is specifically covered in Exhibit C of this 
subpart. 


XH. Borrower Project Budgets 


A. Budget development and preparation. 1. 
Borrowers are req to. develop ~ annual 
budget of project income and expen: 

2. Separate budgets will be iontiapet for 
each project when the borrower owns more 
than one MFH project. 

3. Budgets will cover a 12 month period 
selected by the borrower to be the project 
fiscal year of operation. 

4. Budgets will be prepared according to 
the instructions contained in Form FmHA 
1930-7, “Statement of Budget and Cash 
Flow.” 

B. Return on investment as authorized by 
borrower's RRH loan agreement/resolution. 
1. Limited profit borrowers may take the 
return authorized for the current budget year 
without further FmHA approval under the 
following conditions: 

a. Payment may be made only once a year 
at the end of the project fiscal year. 

b. Payment must have been approved as 
part of the borrower's annual budget on Form 
FmHA 1930-7. 

c. The project must have produced 
adequate income during that year to cover all 
expenditures in accordance with the 
approved budget. 

d. The balance in the reserve account must 
be current less any authorized withdrawal. 

e. Payment of the return may not produce a 
year end deficit. 

2. If income is not adequate in any given 
fiscal year to cover payment of the return to 
owner, FmHA may authorize the return to be 
paid from: 

a. Excess funds available at the end of the 
following fiscal year of operation provided it 
does not result in a rent increase and the 
reserve account is current less authorized 
withdrawals. (Non-cash losses of the 
borrower entity do not qualify to be recouped 
in following years.) This option is authorized 
only for the year immediately following the 
year in which the return was not paid. 

b. Release of reserve funds with District 
Director approval, provided: 

(1) The Reserve Account will not be 
reduced below the amount required to be 
accumulated by that time consi 
adjustments for any previously authorized 
withdrawals; and 


(2) During the next 12 months the amount 
in the Reserve Account will not likely fall 
below that required to be accumulated by the 
end of such 12-month period. 
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been obtained. Justification will be based on 
the following: 

a. A review of the documented 
circumstances and the project operating 
budget before any funds are advanced 
(loaned). 

b. Funds are not immediately available 
from any of the following sources: 

(1) Reserve funds 

(2) Initial operating capital 

(3) An imminent rent increase 

2. The funds will be applied to ordinary 
project operating and maintenance expenses. 

3. No interest will be charged or paid on 
the loan from project income. 

4. No lien in connection with the loan will 
be filed against the property securing the 
FmHA loan or against project income. 

5. The pay-back of the advance (loan) may 
be permitted by the District Director provided 
the terms and conditions were mutually 
agreed to by the borrower and FmHA at the 
time of the advance and the financial position 
of the project will not be jeopardized. 
Payback should only be permitted on the 
advance when the FmHA debt is current and 
the reserve requirements are being 
maintained at the required levels. 


XIII. Accounting and Reporting 
Requirements and Financial Management 
Analysis 


a. General. RRH, RCH, and LH borrowers 
are expected to account for all project income 
and expenses through a bookkeeping or 
accounting system appropriately reflecting 
the complexity of project operations. 

e degree of sophistication will also 
reflect such factors as the type of borrower; 
the size, location and type of project and the 
type of financial management information 
needed to provide adequate guidance and 
supervision to assure program objectives are 
being met. 

1. Borrowers with loan agreements or 
resolutions are subject to the following 
conditions: 

a. All RRH, RCH, and LH projects with 
loan agreements or resolutions approved on 
or after October 27, 1980, are required to 
comply with the provisions of this paragraph 
xXill. 

b. All RRH, RCH, and LH projects with 
loan agreements or resolutions approved 
prior to October 27, 1980, will be guided by 
the recordkeeping and reporting requirements 
of their respective loan agreement or 
resolution. 

(1) They are encouraged, however, to adopt 
the provisions of this section by amending 
their existing loan agreement or resolution. 

(2) The State Director may require adoption 
of these provisions when deemed. necessary 
as a loan servicing action. 

c. Any amendment to an existing loan 
agreement, or resolution, requires 


concurrence of all parties and written 
approval by the State Director with advice 
from the OGC prior to enactment of the 


d. Individual farm borrowers with LH units 
will be considered in general compliance 
with this paragraph by virtue of completing 
the recordkeeping and reporting requirements 
of their farm and home planning with FmHA. 

2. Borrowers without loan agreements or 
resolutions are to maintain 
information in sufficient detail to provide the 
necessary assurance that program objectives 
are being met. As necessary to protect the 
integrity of the program, the State Director 
may require the borrower to establish a 
system capable of accounting for project 
operations and reporting. 

B. Accounting System. A bookkeeping and 
accounting system provides the financial 
information needed to effectively plan, 
control and evaluate project activity. The 
type of system should be determined prior to 
loan closing, but it may be revised with 
FmHA approval to meet program objectives. 
FmHA may also prescribe the system to.be 
used. Form FmHA 1930-5, “Bookkeeping 
System—Small Borrower,” can be adapted to 
the bookkeeping needs of small projects. 
Bookkeeping for MFH projects may be 
maintained using a cash, modified cash, or 
accrual type accounting system. 

1. Type of accounts. As used in this 
paragraph, the term account is used 
interchangeably to mean either a ledger (or 
bookkeeping account) or an actual banking 
account. Depending upon the complexity of 
the accounting system being used, these 
accounts may be further subdivided into 
subsidiary ledgers or accounts to assist the 
borrower in providing the information needed 
for project financial analysis or reporting 
requirements. Regardless of the number or 
types of accounts established, all 
bookkeeping and accounting systems must 
meet the following: 

a. All project funds shall be held only in 
accounts insured by an agency of the Federal 
Government, unless otherwise specifically 
authorized by the borrower's loan agreement, 
loan resolution and this paragraph. 

b. All funds in any account shall be used 
only for authorized purposes as described in 
their loan agreement or resolution and this 
paragraph. 

c. All funds received and held in any 
account, except the security deposit, 
membership fee, management reserve 
(patronage capital) shall be held in trust by 
the borrower for the loan obligation until 
used. 

d. All project funds will be maintained 
separately and distinct from any other project 
or enterprise of the borrower and/or his/her 
management agent. Under no circumstances 
will project funds be commingled with those 
of another project. 

e. Each project will maintain at least one 
demand deposit or checking account. 
However, it is not necessary for each 
bookkeeping account within one project to be 
maintained-as a checking account. 

2. Required accounts. All RRH, RCH, and 
LH borrowers will maintain, as a minimum, 
the accounts required by their loan 
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agreement or resolution. The following 
accounts are required for all RRH and RCH 
loans approved after October 27, 1980, or 
those who have amended their loan 
agreements or resolutions to adopt these 
accounts. 

a. General operating account. This account 
records all project income and 
disbursements. Excess project cash held in 
this account may be combined with other 
project funds described in this paragraph in 
temporary (immediate call) interest bearing 
accounts when separate bookkeeping records 
are maintained for the individual project 
accounts, This account may be further 
subdivided as follows: 

(1) Initial operating capital. The borrower 
will have deposited the required initial 
operating capital into this temporary 
bookkeeping account by the time of the 
FmHA loan closing or when interim financing 
funds are obtained, whichever occurs first. 
The initial operating capital will be deposited 
in the General Operating Account. After two, 
but before five full budget years of project 
operation, the State Director may authorize 
the borrower to make a one-time withdrawal 
from project funds, an amount not to exceed 
the borrower's beginning cash contribution to 
the Initial Operating Capital as described in 
- loan agreement or resolution, provided 

at: 

(i) The loan was closed on or after October 
27, 1980, 

(ii) The loan agreement or resolution signed 
by the borrower is Form FmHA 1944-33 
“Loan Agreement,” 1944-34 “Loan 
Agreement,” 1944-35 “Loan Resolution,” 

(iii) The project has achieved at least a 95% 
occupancy level at time of the withdrawal 
request, 

(iv) The withdrawal will not affect the 
financial integrity of the project. The 
borrower must demonstrate that all prudent 
maintenance is being planned and performed, 
and payment of necessary project expenses 
are not being deferred, 

(v) The State Director determines that the 
withdrawal will not necessitate a rent 
increase during the year of withdrawal or 
during the next year of operation, except that 
rent increases needed because of normal 
increased budget expenses unrelated to the 
withdrawal may be approved, 

(vi) The State Director has reviewed and 
approved any required borrower reports 
before the Initial Operating Capital is 
withdrawn. 

(2) Deposits. All income and revenue from 
the housing project shall, upon receipt, be 
immediately deposited in the General 
Operating Account. This will include rent or 
occupancy charge receipts, housing subsidy 
payments (including HUD Section 8 and 
FmHA RA payments), occupancy surcharge 
monies, laundry revenue, or any other project 
income. The borrower may also deposit other 
funds at any time which are to be used for 
purposes authorized by this section including 
transfers from the Reserve Account. 

(3) Disbursements. Not later than the 15th 
of each month, out of the General Operating 
Account, the borrower shall pay or fund the 
actual, reasonable and necessary monthly 
project expenses. Current expenses may 
include the initial purchase and installation 


of furnishings and equipment with any other 
funds deposited in the General Operating 


- Account which are not proceeds of the loan 


or income or revenue from the project. 
(However, nonprofit borrowers are permitted 
to use loan funds specified for initial 
operating capital purposes as authorized in 
FmHA Instruction 1944-E). Other authorized 
disbursements are FmHA approved 
installments of debt service including 
occupancy surcharge, real estate tax and 
insurance escrow, reserve, and return on 
investment as provided in Section 2c below. 
Any balance remaining in an RRH General 
Operating Account except as authorized 
above, may be retained in this account or 
transferred to the Reserve Account. Any 
balance remaining in an RCH General 
Operating Account will be transferred into 
the cooperative’s patronage capital account 
at the end of the fiscal year. 

(4) Unauthorized disbursements. Except for 
cooperatives, late fees charged the borrower 
according to subpart K of part 1951 of this 
chapter, may not be paid from project 
income. When late fees are deducted by 
FmHA from payments made from project 
income, the project General Operating 
Account must be reimbursed from nonproject 
income of the owner or management agent or 
deducted from the owner's return on 
investment. 

b. Real estate tax and insurance escrow 
account. Funds recorded in this account may 
be deposited in an interest bearing project 
account. Each month after the payment of 
actual, reasonable, and necessary current 
operating and maintenance expenses shall be 
transferred from the General Operating 
Account to the Real Estate Tax and 
Insurance Escrow Account an amount equal 
to one-twelfth of the total anticipated real 
estate tax and insurance payments for the 
year. Any interest earned shall be prorated 
based on the amount held in the escrow 
account at the time the interest is earned and 
shall accrue and be part of the account. 

c. Reserve account. Funds recorded in this 
account should be held in an interest bearing 
project account. 

(1) Immediately after paying each 
installment for the orderly retirement of the 
FmHA loan, as provided in the borrower's 
promissory note, required reserve 
installments shall be transferred to the 
Reserve Account at the monthly rate 
stipulated by the borrower's loan agreement 
or resolution. Monthly transfers will continue 
until the account reaches the total amount 
specified/in the loan agreement or resolution. 
Monthly transfers shall be resumed the next 
month following disbursement from the 
Reserve Account until it is restored to the 
specified total minimum sum. 

(2) Reserve Account funds not immediately 
needed for authorized purposes may be 
invested in saving certificates insured by a 
Federal institution, or invested in readily - 
marketable obligations of the United States 
Treasury Department, the earnings on which 
shall accrue to the reserve account. 

(3) Interest earnings may be used to meet 
the monthly installments to the Reserve 
Account and/or to meet a modified and 
higher reserve level established periodically 
by an FmHA approved amendment to the 
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borrower's loan agreement or resolution. 
Such amendment may be made to build 
reserve for scheduled replacement of 
depreciable property items in addition to 
general reserve requirements. 

(4) Any amount in the reserve account 
which exceeds the total sum specified in the 
loan agreement or resolution may be 
transferred to the General Operating Account 
for the authorized purposes only when it is 
agreed between the borrower and the FmHA 
to be in excess of the requirement. However, 
the FmHA District Director may direct the 
excess sum to be retained in the Reserve 
Account when determined necessary to 
protect the Government's security interest. 

(5) With prior written consent of the 
District Director, funds in the Reserve 
Account may be used by the borrower or its 
designee for the following purposes: 

(i) To meet payments due on the loan 
obligations in the event the amount for debt 
service is not sufficient for that purpose. 

(ii) To pay costs of repairs or replacements 
to the housing, furnishings or equipment 
caused by catastrophe or long-range 
depreciation which are not current expenses. 
Withdrawal for authorized purposes should 
be approved in advance during the annual 
budget approval process. 

(iii) To make improvements to the housing 
project without creating new living units. 

(iv) For other purposes desired by the 
borrower, which in the judgment of the 
Government will promote the loan purposes, 
strengthen the security, or facilitate, improve, 
or maintain the orderly collectibility of the 
loan without jeopardizing the loan or 
impairing the adequacy of the security. 

(v) To pay a return on investment at the 
end of the borrower's project operating year, 
provided that after such disbursements the 
amount in the Reserve Account will not be 
less than that required by the loan agreement 
or resolution to be accumulated by that time 
and the amount in the Reserve Account will 
likely not fall below that required to be 
accumulated during the next 12 months. 

(A) In the case of borrowers operating on a 
limited profit basis, to pay a return on the 
borrower’s initial investment as identified in 
the loan agreement or resolution. 

(B) In the case of borrowers operating on a 
full profit basis, to pay an annual return as 
specified in the borrower's loan agreement or 
resolution. 

d. Management reserve account (patronage 
capital account). Any funds remaining in the 
General Operating Account at the end of the 
fiscal year will be transferred and maintained 
in a lump sum in an interest bearing 
patronage capital account and will be 
handled according to any state laws 
governing patronage capital. That amount 
will then be equally assigned by bookkeeping 
entry only to each member. The patronage 
capital funds will be held by the cooperative 
in trust for the respective member until that 
member terminates membership in the 
cooperative, provided the member has paid 
all charges and costs due the cooperative. 
The patronage capital funds will not be used 
for any other purpose. 

e. Security deposit or membership fee 
account. Upon receipt, all security deposit or 





membership fee funds collected shall be 
recorded in a bookkeeping account that is 
kept separate from the project bookkeeping 
accounts. These funds shall be deposited in 
an account that is kept separate frem any 
project funds and will be handled according 
to any State er local laws governing security 
or membership fee deposits. Funds in the 
Security Deposit Account or Membership Fee 
Account shall be used only for authorized 
purposes as intended and represented by the 
project management plan. They shall be held 
by the borrewer in trust for the respective 
tenants or members until so used. Any 
amount of the Account which is retained by 
the borrower as a result of lease or 
occupancy agreement violations shall be 
transferred to the General Operating Account 
and treated as income of the housing. 

(1) The owner will follow al) state and local 
requirements governing the handling and 
disposition of security or membership fee 
deposits. 

(2) In no case will interest earned on 
security deposits accrue to project 
management or the owner of a rental project. 
Any interest earned but not returned to the 
tenants will accrue to the project's general 
operating account for disposition as outlined 
in the management plan. 

C. Borrower reporting requirements. 
Certain reports are necessary to verify 
compliance with FmHA requirements and to 
aid the borrower in carrying out the 
objectives of the loan. Some reports must be 
submitted with the FmHA payments and 
others submitted to FmHA either monthly or 
annually. Exhibits B-6, B-7, and B-8 of this 
Exhibit (Management Handbook) are to be 
used as a guide for determining when reports 
are due and the number of copies required. 
(Also see § 1930.124 of this subpart.) The 
following reports will be prepared and 
submitted by the borrower: 

1. Monthly Reports: a. Submit Form FmHA 
1930-6 by the tenth of each month to the 
District Office to reflect the project 
operations for the preceding month. Monthly 
reports will generally be completed on a cash 
basis, but may also be completed on a 
modified cash or accrual basis with 
appropriate modifications made on the form. 

b. Submit Form FmHA 1944-29 with the 
payment to the District Office. This form 
must be submitted each month to report 
overage, occupancy surcharge, and/or 
request RA, even if a loan payment is not 
submitted. This form reflects occupancy in 
the project as of the first day of each month. 

c. For LH projects, Form FmHA 1944-29 
will be submitted monthly for the LH tenants 
who receive RA. Otherwise, the Form FmHA 
1944-29 covering all LH tenants will be 
submitted to FmHA at least once annually 
with the annual reports. 

2. Annual Reports: Annual reports may be 
completed on a cash, modified cash, or an 
accrual basis. Within 60 days following the 
close of the borrower's fiscal year, the 
borrower will submit the following reports to 
the FmHA District Office: 

a. Form FmHA 1930-7 showing all planned 
project income and expenses for the next 
year as well as actual project income and 
expense for the past year. 


b. Form FmHA 1930-8, “Year End Report 
and Analysis for Fiscal Year Ending 


c. Audit report or verification. All audits 
are to be performed in accordance with 
generally accepted government auditing 
standards (GAGAS), as set forth in the 
“Government Auditing Standards” (1988 
revision), established by the Comptroller 
General of the United States and any 
subsequent revisions. State and local 
governments and Indian tribes must also 
meet the audit requirements set forth in Title 
7 CFR part 3015, Subpart I, when applicable. 
For guidance in meeting these requirements, 
the auditor should refer to the AICPA Audit 
and Accounting Guide for “Audits of State 
and Local Government Units.” For all other 
borrowers, the USDA Office of Inspector 
General has published an audit guide entitled 
“Farmers Home Administration—Audits of 
Recipients of FmHA loans, grants and 
guarantees” (available in any FmHA office). 
For projects with 25 or more units the audit 
will be prepared by an LPA licensed on or 
before December 31, 1970, or a CPA. 
Borrowers with 24 units or less will need to 
provide a verification by an individual who is 
qualified by education and/or experience and 
who is independent of the borrower or by a 
committee of the membership not including 
any officer, director, or employee of the 
borrower; however, the State Director may 
also require audits by a CPA or LPA for any 
project. 

d. Copy of the minutes of the annual 
meeting, when applicable. 

e. Energy audit for review according to the 
provisions of Exhibit D of this subpart. 

f. Any other related material that may be 
requested by the District Director. 

D. Financial and management analysis. 
Financial and management analysis provides 
information on the status of the project's 
operation. Regular analysis can help identify 
strengths and weaknesses so that appropriate 
corrective actions can be taken. Some 
methods of analysis are: 

1. Budget analysis: Using monthly and 
annual reports, the borrower or project 
manager compares actual income and 
expenses with the budgeted amounts. Any 
differences between the budget and actual 
figures indicate areas of the project operation 
where the manager may need to focus added 
attention and/or take corrective action. 

2. Ratio analysis: Ratios are an effective 
tool for financial analysis. They prescribe 
various measures of actual operating 
performance. FmHA and borrowers should 
develop a data base of recorded ratios for 
comparative analysis. Some useful ratios are: 

a. Vacancy Rate=Total vacancy days for 
the month/total. unit days for the month. 

b. Resident Turnover Ratio=Total units 
becoming vacant during the period/ Average 
units occupied for the period. 

c. Expense Ratio=Total Expense/Total 
Income. 

d. Cost Per Unit=Total Expense (By 
category}/Total No. of Units. 

e. Working Capital Ratio=Current Assets/ 
Current Liabilities. 

f. Collection Ratio=Total Collections/total 
Occupancy Roll. 
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g. Percent of Revenue from Government 
Sources=FmHA Rental Assistance or HUD 
Section 8 Payments/ Total Market Rent. 


XIV. Termination and Eviction 


Borrowers and project managers should 
actively develop ways and means to avoid 
forced terminations of lease or occupancy 
agreements and the eviction of tenants or 
members by considering the following: 

A. Entitlement to continued occupancy—1 
General. The borrower or project manager 
may terminate or refuse to renew any 
occupancy only for material noncompliance 
with the lease or occupancy agreement or 
other good cause such as: 

a. Noneligibility for tenancy. 

b. Action or conduct of the tenant or 
member which disrupts the liveability of the 
project by adversely affecting the health or 
safety of any person, or the right of any 
tenant or member to the quiet enjoyment of 
the premises and related project facilities, or 
that has an adverse financial effect on the 
project. 

c. Expiration of the lease or occupancy 
agreement period is not sufficient grounds for 
eviction. 

2. Material noncompliance. Material 
noncompliance with the lease or occupancy 
agreement includes: 

a. One or more substantia! violations of the 
lease or occupancy agreement; or 

b. Repeated nonpayment of rent or 
occupancy charge or any other financial 
obligation due under the lease or occupancy 
agreement (including any portion thereof) 
beyond any grace period constitutes a 
substantial violation; or 

c. Repeated minor violations of the lease or 
occupancy agreement which disrupt the 
liveability and harmony of the project by 
adversely affecting the health or safety of 
any person, or the right of any tenant or 
member to the quiet enjoyment of the 
premises and the related project, or that have 
an adverse financial effect on the project. 

3. Other good cause. Conduct cannot be 
considered as other good cause unless the 
borrower or project manager has given the 
tenant or member prior notice that the 
conduct will constitute a basis for 
termination of occupancy. 

4. Rent overburden. Any tenant household 
(except those receiving Section 8 benefits) 
paying more than the contribution levels 
cited in paragraph IV A 2c (1) or (2) or (3) of 
this Exhibit toward rent, including utilities, is 
considered to be experiencing rent 
overburden. Whenever a tenant is 
experiencing rent overburden, borrowers are 
encouraged to utilize any available and 
compatible governmental rental subsidies 
including FmHA RA and/or interest credit; or . 
to assist tenants in applying for Section 8 
housing assistance to minimize termination of 
tenancy. For purposes of this provision, the 
term “rent overburden” also-refers to 
occupancy charges paid by cooperative 
members. 

B. Notice of termination. Any notice to 
terminate occupancy must be based on 
material violation of the lease or occupancy 
agreement terms or for other good cause as 
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determined: by the: barrower er the: project 
manager: 

1. The notice of intent. to. terminate. the: 
occupancy will. be-handled according ta:the. 
terms.of the.lease or. occupancy agreement. 
Tenants or members will be given.pnior 
notice of. eviction according to. State orlocal 
law. The notice must: 

a. Refer to relevant provisions in.the lease 
or occupancy agreement. 

b. State the reasons for the termination 
with enough specificity to enable the: tenant 
or member to prepare.a response. lirthose 
cases: where the proposed termination of the 
occupancy is due to the tenant’s-faifure to 
pay rent, orthe member's failure to pay the: 
occupancy charge, a notice stating the: dollar 
amount of the balance due-on ttre account 
and the date-of such computation: stall: 
satisfy the requirement of specificity. 

c. State that the occupancy is terminated! 
on a date:specified.. 

d. Advise the tenantior member thatife 
or she remains in the:unittom the:date: 
specified: fon terminatiom. tie-borrawermay 
seek to-enforce-the termination: only-by 
bringing arjudicial-action,, at which: time: thie. 
tenant or member may present:a-defense:. 

2. The notice shali:be:accomplished: by: .(a); 
Sending, a: letter by; first.class:mail,,properly: 
stamped and.addressed,, to. the tenant:or 
member-at.his,or her address.at the project, 
with a proper return address; and.(b), serving. 
a copy of the-notice.on.any, adult.person: 
answering the door at.the dwelling. unit,. or. if 
no adult-respends,, by placing:the:notice. 
under or. through the deor,.if possible,.on else 
by affixing, the notice to the door..Service 
shall not'be. deemed effective until both: 
notices provided: for herein have been. 
accomplished. The date on which. the notice 
shall be deemed.to.be received by the tenant 
or member shall:be the date on which. the 
first'class letter provided for in this. 
paragraph is mailed, or the date on whickh.the 
notice provided for in this paragraph is 
properly given, whichever is later. 

3. A copy ofany notice of eviction will be 
forwarded to the FmHA District: Office. The 
District Director will review: the notice for 
compliance with this paragraph XIV and’any 
State Supplements that have beer issued! 
covering-evictions with respect'to the:proper 
preparation and handling:of the notice: If the 
notice is:found to-be properly prepared, no 
further action is neededi If the notice is found 
to. be improperly prepared, the:District 
Director will notify the borrower-to:cease the 


action and will then inform the: berrower how. 


the notice is improperly-prepared: The 
District Director will notiindicate any opiniom 
on the merits ofithe-evictiorto the berrewer: 
or project manager at thie time: 


XV. Security Servicing 


Security. servicing,.as-referenced:in this 
Exhibit, concerns. the borrower's. general. 
responsiblities.in. relation. to. the-loam 
agreement or resolution, mortgage,.and.other 
loan documents. It.does:not.deal with 
security items between the borrower and. the 
tenants.cr members. FmHA will look.to:the 
borrower to: fulfill’ its-obligation according, ta 
the requirements. of the loan agreement or 
resolution, note, mortgage, and other legal or 
closing documents. Some. itemssof special 
emphasis are: 


A. Fidelity hand. All projecte:will be: 
the:bornower officials and all employees: 
entrusted with the receipt, custody, and: 
disbursement.of any’ projeet funda.ar 
negotiable or readily saleable personal. 

preperty. Fidelity bend.caverage should: be 
obtained. as soon. as. thene-ane: assets. within. 
the organization and. must be:-abtained before 
any loan funds or interim financing funds-are- 
made: available. to,the. borrower (see.guide 
Letter. 1930-4 for requesting renewals). 
Fidelity, bonds. will.be abtained.accarding to 
the following guidelines:. 

1.Individual or nal borrowers. 


or arganizatio 
will provide a fidelity bond when:they. have 
employees with.access.to:project.assets as 
cited in. paragraph XV. A,.otherthan. when a. 
management: firm. has exclusive access.ta: 
such assets, 

2. Borrowers who.use-a-management firm/ 
individual with exclusive access to. project. 
assets as cited'in Paragraph XV A will 
require the.firm/individual to provide a 
fidelity bond. In aduition,,if the borrower. 
takes pessession of or gains access to tlie. 
cited project assets, the borrower must be. 
covered as stated in paragraph XV A(1). 

3. Fidelity bond coverage.is not'required’ 
wherra loam is made to-an individual’ (natural 
person) and' that individual will’ be 
responsible for such activities; 

4 In the:case ofa. Land‘Trust where the: 
beneficiary is respensible for management, 
the beneficiary will be treated as ar 
individual: 

5. A: General partnerstip will not’ be 
ae to provide fidelity bend’ coverage 

the partners-are responsible for the 
saa custody and'disbursement of its’ 
funds or any other negotiable or readily 
saleatle personal: property. 

6. The amount of the bond will at least 
equal the potential’ gross: project income for: 
two months rental or occupancy’ charge 
collectiom or the maximunmr amount of money 
the project is expected’to have om hand at: 
any one-time; including:cash on:hand| money- 
in reserve: anth other special accounts; etc:, 
whichever-is greater.. 

7. The United States acting through the 
FmHA wilb be namediasice-obligee imthe 
bondiwhem not prohibited by: State kaw. 

8. Form FmHA 440-24).““PositiomFidelity 
Schedule Bond; may be:used:whem 
commercialiinsurance: or bonding: forms:are: 
not acceptable-to: the State: Divector pravided 
Form FmHA 440-24:is:permitted: by State: law: 
In those cases where commercial insurance: 
or bonding-forms-are-used;, the formiof bend: 
must. be appreved'by: the: State Director: Use: 
of commerciahinsuranee:or- bending forms: 
are-enci 


curaged:. 
9. A: blanket: bond:may be accepted: froma: 


borrower or management.agent: when: blanket: 


coverage is mere-advantageaus:costwise: for 


‘each project on: a pro-rata basis,, the coverage: 


limit for each:preject.is.identifiedior the-total 
coverage. limit-is, at least equal.te.the sum.ofi 
all projests and. coverage-is-restricted 
exclusively to FmHA-financed MFH. projects. 

10. The borrower's fidelity, bond:premiums 
may be.a:project.expense. when. coverage is. 
obtained and paid by the berrower. 

11. Fidelity: bond. premiums for @ 
management agent(s), will. be. included.in.the 
management. fee: 


12. A fidelity bond:may have a deductibl: 
figure not in excess of an amount equivalent 
to 2:tenths ef one percent: (1002)iof the: project 
loam amount but not in excess: of $2;088: 

B. Insurance. The minimum:amounts and 
types of insurance required of the'berrewer 
will be determined by-FmMA: itraccordance- 
witlr subpart’ A of part 1606 (FmMA- 
Instruction 426.1) and subpart B of part'160@ 
(FmHA Instruction:-426:2): Aill‘references: to: 
County Supervisor stall’ be construed to 
mean District Director wlien applied to tlie 
multiple Housing program. The borrower or 
its agent’ shalf obtain: 

1. Adequate fire, extended: coverage, and 
earthquake. insurance as. needed willbe. 
required on.all buildings. included. as:security, 
for the Ioan or. grant.(see-Guide: Letter: 1930-4. 
for requesting renewals). The amount of: 
coverage willibe not: less. than. the amount: 
specified:on- Form .FmtiAi 426-1,.“ Valuation: of 
Buildings.” 

2. Suitable-Worker's:€o: 

Insurance on all its employees. el 
Compensation Insurance: for-employees af a: 
management agent shaili be: paid’ out of the: 
agent's: management fee:): 

3. Adequate liability insurance. 

4. Flood insurance wher the project'is 
located'in a designated flood hazard! area: 

C. Real estate and personalproperty taxes: 
All borrowers will be required’ to-pay: their 
taxes before they become delingnent and’ 
provide FmHA with proof of payment‘ (see 
Guide Eetter 1930-7 to remind borrowers to 
pay taxes); Am exception to. tle abeve may be 
made if'the borrower has formally contested’ 
the amount of the property assessment and’ 
has escrowed the amount of taxes in question 
in a manner acceptable to the District: 
Director. 


* * * * * 


21. Exhibit B-1 of subpart C is reviseditm 
read ae follows: 


Exhibit B-1—Management Plan. 
Requirements for FmHA Multiple Family, 
Housing Projects 

Fmii4. will use: the: Management:Plam to 
evaluate the feasibility of project 
management. The: Management Plan andiany 
subsequent revisions: must be signed: by: the 
borrower, and them approved and signed by: 
the authorized FmHA official No: loar will be 
closed or construction started’ without! a: 
properly approved'and signed Management 
Plam: A Management Plan will-accurately’ 
reflect FmHA program requirements: for the: 
project and‘be-responsive' to eacirof the 
following areas. 

1. The role-and responsibility, of ttie.-owner. 
and the relationship and'délégatians of 
authority to the management.agent. A 
Management Agreement.must be provided’ 
where a management agent is ta be used. If 
there is no.management agent, the 
management agreement should supply. the. 
equivalent information concerning. the. 
management staff assigned to day-to-day. 
operation:of the. project even when. the owner 
provides.direct management. 

a..If the management agent is.closely: 
associated with.the. owner in.such.a manner 
that creates a possible conflict of interest is: 
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such relationship fully explained and 
justified? 

b. What are the supervisory relationships, 
and to whom are the persons responsible for 
the day-to-day operation of the project 
accountable? 

c. Under what conditions must the 
management agent consult the owner before 
taking action? 

d. Is the responsible person aware of 
FmHA guidelines covering family size and 
needs.as they relate to unit size? 

e. Who, in the owner's organization, is the 
key contact person for the management 
agent? What decision making powers does 
this contract person have? 

f. Are the respective responsibilities and 
duties (job description) of the owner and the 
managing agent listed? Are these 
responsibilities and duties clearly defined so 
as not to overlap? Are they clearly assigned? 
Are all basic responsibilities and duties 
covered? 

2. Personnel policy and staffing 
requirements. 

a. Is-all hiring in conformance. with equal 
employment opportunity requirements? 

b. What are the projected staffing needs for 
the project? 

c. What are the lines of authority, 
responsibility, and accountability within the 
management entity? 

d. What are the positions to be filled, the 
duties of each position, and the 
compensation? 

e. What are the plans for training and 
familiarizing employees with their job 
relation responsibilities and applicable 

mHA program requirements. 

3. Plan and procedures for marketing units, 
achieving and maintaining full occupancy, 
and meeting Affirmative Fair Housing 
Marketing Plan requirements (HUD Form 
935.2). a. How and when will the units be 
advertised? 

b. How will affirmative marketing practices 
be used? What outreach and marketing 
efforts will be made to reach those low- 
income and minority persons who 
traditionally would not be expected to apply 
for such housing without special outreach 
efforts? 

c. What plans are being made to achieve 
and maintain the highest level of occupancy 
reasonably obtainable? Indicate any 
additional compensation or incentives that 
may be allowed management agents for early 
initial rent up. {If this area is not covered in 
the management plan, it will usually not be 
allowed by FmHA at a later date.) 

d. What type of waiting list will be 
developed for the project? How and when 
will a waiting list be used? What type of 
information will be required before 
potentially eligible persons will be placed on 
the waiting lists? How will the waiting list be 
updated and where will it be maintained? 

e. What are the procedures to allow 
eligible applicants to inspect the units prior to 
occupancy? What forms will be used to 
record unit condition and who will receive 
copies of the inspection forms? 

f. What orientation services are to be 
provided tenants or members to acquaint 
them with the project and care of the units? 
Will printed project information be given to 
applicants? 


g. Who is responsible for selecting the 
tenants or members? Is this selection subject 
to review? If so, under what conditions and 
by whom? 

h. In projects receiving tax credits, what 
will the policy be toward renewal of leases 
with higher income tenants when borrowers 
are concerned with renting to low-income 
tenants, so as not to jeopardize their tax 
credits? 

4. Procedures for determining eligibility 
and for certifying and recertifying incomes. 
a. How are applications and other records 
relevant to this function kept? 

b. Who will be responsible for carrying out 
this function? 

c. Is the responsible person knowledgeable 
regarding certification and recertification 
requirements? If not, what provisions are 
being made to provide this person with the 
necessary training and followup testing for 
comprehension of the requirements? 

d. Is the responsible person aware of 
FmHA guidelines covering family size and 
needs as they relate to unit size? 

e. Is the responsible person aware of 
FmHA requirements regarding eligibility, 
rejection, or placement on a waiting list? 

f. Is the responsible person aware of FmHA 
requirements regarding projects subject to 
occupancy surcharge? 

5. Leasing and occupancy policies. a. What 
are the lease or occupancy policies and 
procedures? 

b. Is the person who is responsible, 
knowledgeable of FmHA required clauses? 
FmHA prohibited clauses? 

c. What are the Rules of Occupancy? Who 
will receive them and where will they also be 
posted? 

d. What procedures will be used to assure 
that persons who do not speak or read 
English will understand leases or occupancy 
agreements and established rules? 

6. Rent and occupancy charge collection 
policies and procedures. a. What are the 
collection policies and procedures? What 
types and amount of late chargesrwill apply 
and under what circumstances will they be 
applied? 

b. Where are rents or occupancy charges to 
be paid and who is responsible for collection 
and issuance of receipts? 

c. Is there a provision for on-site 
collections? After hours depositing? 

d. Are rent or occupancy charge payments 
adequately recorded and kept in a separate 
account? 

e. What is the most of any required 
security or membership fee deposits? What is 
the program for maintaining adequate 
accounting records of security or membership 
fee deposits? How will interest earned on 
these deposits be handled? 

7. Procedures for requesting and 
implementing a rent or occupancy charge 
increase. a. What procedures will be 
followed in requesting FmHA approval of a 
rent or occupancy charge change? (Refer to 
Exhibit C of this subpart.) 

b. At what time of year will such a request 
normally be made and what information will 
be presented to FmHA as justification? 

c. How will the tenants or members be 
notified of a proposed change and, if 
approved, how will they be informed? 
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8. Plans for carrying out an effective 
maintenance and repair program. a. Where 
will the project's as-built plans and 
specifications be located? Who will be 
responsible to update them when project 
modifications are made? 

b. What procedures have been developed 
to service appliances and the mechanical 
equipment? To check out all such equipment 
to be sure that it is properly installed and 
operating prior to releasing units for 
occupancy? 

c. What are the procedures for inspecting 
and carrying out maintenance activities in 
units prior to a moveout? Prior to re- 
occupying the unit? 

d. What is the schedule for interior and 
exterior painting and redecorating? 

e. How will garbage and trash removal be 
handled? 

f. How will major repairs be handled? 

g. How will grounds upkeep and 
maintenance be carried out? 

h. What is the schedule for cleaning 
entryways, halls, and other common areas? 

i. How will tenants or members be 
instructed to report major and/or minor 
maintenance repair needs? 

j. What security provision will be made for 
the protection of project residents such as 
smoke alarms, fire extinguishers, outside 
lighting, ice removal, etc.? 

k. What is the plan for preventive 
maintenance in the overall project? Who will 
monitor and implement the plan? 

9. Plans for meeting FmHA recordkeeping 
and reporting requirements a. What type of 
project records will be used and‘how will 
they be maintained? Who will prepare and 
maintain them? 

b. Who will be responsible for the 
preparation and submission of the monthly 
and annual reports required by FmHA? 

c. Discuss the proposed tenant or member 
record maintenance system including 
retention of records. Who will handle and 
maintain the records? 

d. Where will records subject to FmHA 
review be kept? Who will FmHA contact to 
review the records? 

10. Energy conservation measures. a. What 
energy conservation practices will the 
tenants or members directly control? Which 
utilities will be affected? 

b. What energy conservation practices will 
the management directly control? Which 
utilities will be affected? 

c. Explain the proposed energy 
conservation practices in connection with 
utilities paid by the management. 

d. Describe proposed actions to stimulate 
energy conservation by the tenants or 
members. 

e. How will tenants or members be 
oriented to energy conservation measures? 

f. Explain when energy conservation 
measures identified in the energy audit will 
be carried out. Who will carry them out? 
When? 

11. Plans for tenant participation in project 
operations and tenant's relationship with 
management. a. How will tenants be oriented 
to the project? SSS 

b. What are the plans for a tenant 
organization? 
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c..Describe how. management. will. work 
with or assist.tenants.andjor tenant. 
organizations. 

d. Is the responsible person knowledgeable 
of FmHA Tenant Grievances and Appeals 
Procedures?’ Where will the-procedure be 
kept? Who will keep anton thatitis 
posted? 

12: Plans for member-participation in RCH 
project’operations: x». Who-will' explaiir to the 
members the types of committees the- 
cooperative wiil: be 

b. What will the cooperative d»to:induce 
member participatiomomeommittess?’ 

c. How will:the:haarnd:membere pasticipate 
with.the:committeea?; 

di Is. the-respensible person: knowledgeable: 
of FmHA Tenant Grievances:and:Appeala’ 

procedures?: Where. will. the. procedure be: 
kept? Who.will keep.it and.see thatiit:is. 


Pp 

13. Plan. forcarrying enn 
training pragrams..a..What.type. of 
commitment will-each:board member assume 
in regard. to participating in on-going, 
cooperative educational‘ programs? 

b: Who will be the persor responsible for 
coordinating the training programs? 

c. Where will the training take place? 

di What action should be takerr by. the: 
board if ail‘ board members do-not participate 
in the:-traiiing?’ 

e. What responsibility: will tite board? 
assume: in: making sure the membership:as a 
whole understands its roles:andfunctions:im 
the: coeperative? 

14. Senurity servicing..«. Who is: 
responsible for knowing FinBivrequirements: 

or Fidelity Bondicaverage?: 

es Who is:responsible:for knowing: FintiA: 
insurance 

15., Zerrminatian of lenses:or-oceupaney, 
agreements-and,. evictions, a Whe-is: 
responsible fer knowing,State-and. local lawa. 
and. FmHA’s.requirements: regarding. 
termination of leases or occupancy, 
agreements and.evietions? 

b. Who is. responsible. for. knawing State: 
and local Jaws.and FmHA’s,requirements, 
regarding notification that must be given to a 
tenant.or member when termination ofthe. 
lease, occupancy. agreement or eviction ia 
proposed?’ 

16. Management backgraund‘and/ar 
experience. FinHtA requires adequate 
managemnt of multifamily housing projects. 
Exhibit B4 ofthis subpart will’be used by a 
prospective management agent to provide @ 
resume of management background and/or: 
experience. Exhibit’ B+ of this Subpart will’ 
be used‘ by-an owner who proposes to 
provide: direct' project'management: A’ 
cooperative's board’ of directors will' manage 
the business of the-cooperative witlr the 
assistance: of the adviser to the board: Ifthe 
board:is unable;.in-the adviser's- opinion; te: 
manage:the-cooperative after am adequate: 
period of training, then FmHA: will'make the: 
determination:af: the: cooperative: will 
hire professional:management 

17: Man agreement. Attach @ copy. 
of the propesed: formef: Mana 
agreement:that: will be used: if the: praject: will: 
not be owner-managed: See: Exhibit B+2°for 
requirements far management: agreements. 

18. RCH. Boand. of. directar/adviser 
relationship. Discuss the relationshipof. the 


adviser-and.its effect on.decisions made by. 
the. board.. 


19.. Management compensatian..a. if. 
management is:pravided directly by, the. 
owner, desaribe-the amount. of management. 
fee; how. it:will be. determined, and how. it. 
will be paid. 

b. What.amount.of. fee. will.be. 
paid monthly? Does it cover all: the duties. and. 
responsibilities of the managment.agent? 

c. How will. the management fee be paid? 
Cash.or as value of apartment or @ 
combination.of both? 

d. In the case ofa. cooperative, describe the 
amount of compensation. to be paid to.the 
adviser by the board! 

20. Validity of. the:management plan. The’ 
plan. must. provide space at the end for the. 
following; 

a. Date,.title,.and signature of borrower or. 
borrower's autliorized representative. 

b. Date, title, and signature of tle FmHA 
official approving the Plan. 


22.. Exhibit B-2:to subpart Cis 
amended by revising paragraph Tf te: 
read as follows: 


Exhibit B-2—Requizements fer Management: 
Agreements. 


1. A writtemmanagement agreement is- 
required for any project witer the owner 
retains:a- management agent’ but ienot 
required) whem the project'is: managed! by the 
owner as:described'im paragraph: V'D'2 of 


of directorsiis-not the sametype of agent’ as. 
those: who:are-now managing rental: projects; 
a writtereagreement between the board: and: 
the adviser is required which sets forth.their 
relationship and what the adviser is.e 
to do for the cooperative. Exhibit F; F-1, and 
G‘to: subpart-E:to part! 1944 outlines the 
functions andresponsibilities:of an adviser: 
The agreement may follow the-content of 
Exhibit B+3 of this:subpart.. 
* * : * we = 

23. Exhibit B—4 of sulpart.C is. 
amended by revising the heading to-read. 
as follows: 
Exhibit B-4—Questionnaire for Prospective 
Management Agent'of a Multiple Family 
Rental’ —s Housing Project 


* * * ¥ 


a ili B-5. subpart C is amended 
by revising the heading to read. as 
follows: 


Exhibit. B~S—Questionnaire for Owner. Whe 
Proposes Owner-Management of a Multiple 
Family Rental or Labor Housing Project. 

25. Exhibit B+? te subpart Cis. 
amended by- changing the: reference: 
“(Exhibit A-5 to FmHA Instruction: 
194%-E)” to “(Exhibit A-6 to FmHA 
Instruction 1944-E)”” under column 
headed “Report or item required.” 


26.. Exhibit. C. ta. subpart C.is:nevised to « 


read as follows: 


Exhibit.C—Rent. and. Qecupaney Change: 
Changes- 


I. Objectives 
This Exhibit prescribes the methad.af. 


processing:changes in-the monthly rentalor 
charge. rates far tenante-or 


Cooperative Housing (RCH), and Labor 
Housing (EJ projects. This-Exhibit covers all 
RRH; RCH; and’LH loans, including. those 
approved’ before the date of this subpart:. 


II. Definitions 

A. Approving: official: State: Directer er 
designated: State anc: District Office staff: 
with delegated:authority according.te 
§ 1930:143)of this:subpart:. 

B: Utility: Sewer,, water;. trasit collection; 
electricity, natural gas; and any,ether fuel 
used! spesifically for cocking; heating, and/or 
caaling.. 


Il. Initial Understanding With Borrower — 


A. AIL RRE; RCH,, and-LH applicante:wilk 
be-informed at:the application:stage-of the 
agency'sirent or oceupancy; charge:change: 
procedure:. Adi: berrewers. will:be:advised: that 
all proposed changes: must. comply: with this: 
Exhibit. This. Exhibit. will also apply; te: nent: 

resulting from Heusing;and: Usbam 
Development's (HUD) Automatic Ammak 
Adjustment Factars- fon units receiving: 
Section 8 assistance. Requeate for-@ change: 
will be based on-a realistic: prajected: budget 
for the interim year or the ensuing fulh year: 

B. Rental nates.er eecupancy charges: im 
projects financed: in whole or in part by an 
RRH, RCH, or LH loammay net be:raised: 
without EmHA. written consent.according: ta 
requirements. in:loan agreements, loan: 
resolutions, and other instruments executed: 
in conneetion: with. RRH,, RCH,. andi Lhbleans: 


control taceven changes:in: taxes,er utilities, 
and changes: which de net result imam 
increase in:tetal:shelter- cost. Rorrawers:are: 
encourages ta: have: the effective date of 
needed changes:coincide witinthe start: of 
their fiseal year or with the start of the 
season im the case of LH prajects occupied om 
a seasonal basia:. -requests normaily’ 
should be made at least 60 days priortethe 
end of the:berrewer’s fiscal year: Ibia: 
anticipated: that nent or eceupaney charge: 
changes would:not. be:necessary mare than: 
ones a: yean: 

€. Ai) borrowers: are:encouraged: ta: 
participate in the Fmbi4: Rental Assistance: 
(RA) Program:. However, unless:the 
Administrator notifies:State anc: District: 
Offices otherwise, all borrowers with prajects: 
meeting: the: eligibility requirements of 
Paragraph II B oft ExtiibitE-ef this:subpart. 
except full. profit: borrawers;. will be:nequibed: 
according: tm Section: 53@ af Title: V of the. 
Housing: Actof 1949).as amended, to: apply for 
and accept RAs when it appears; that@ nent.or 
occupancy: charge change will cause more: 
than:20:percent of the low-income tenants te 
pay in excess af 3@ oftadjusteck 
monthly, imsome: for shelter-cosie. If: FinHiA. 
does not have RA available: for: this purpose;. 
the: borrower is:emcounaged: touse other: 
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sources of governmental subsidies. The 
availability or unavailability of governmental 
subsidies will not preclude FmHA from 
processing a rent or occupancy charge 
change request. 

D. Even though RA is ot available, 
borrowers are encouraged to convert to 
Interest Credit Plan Il to give tenants and 
members the most favorable rates possible. 


IV. Borrower's Responsibility in Processing 
Rent or Occupancy Charge Changes Which 
Increase Housing Costs to Tenants or 
Members and Require FmHA Prior Approval: 


A. When an RRH, RCH, or LH borrower 
determines that a change is needed for 
reasons other than those specified in 
paragraph VI, the borrower must meet with 
the District Director to review the following 
information before the “Notice of Proposed 
Rent or Occupancy Charge Change” is posted 
and delivered to the tenants or members. In 
lieu of meeting with the borrower, the District 
Director may allow the information to be 
submitted to the District Director for prior 
review before being posted. The borrower 
may proceed to post the notice 15 days after 
the submission or upon receipt of the District 
Office's response whichever is earlier. 

1. Facts demonstrating the need and 
justification for a rent or occupancy charge 
change in accordance with paragraph III A of 
this Exhibit. 

2. A new operating budget for borrower 
fiscal year showing: 

a. Currently approved budget at old rents 
or occupancy charge. 

b. Actual income and expenses to date. 

c. Proposed budget at proposed new basic 
rents or occupancy charge. 

d. Proposed budget at proposed new 
market rents or occupancy charge (when 
applicable). 

3. An application for RA on Form FmHA 
1944-25, “Request For Rental Assistance,” if 
the borrower's project is an eligible project 
and the proposed change will cause 20 
percent of the very low- and low-income 
tenants or members to pay in excess of 30 
percent of adjusted monthly income for 
shelter costs. If the low-income tenants or 
members are receiving some other form of 
rent subsidy, such as HUD's existing section 
8, an exception may be made to this 
requirement. 

4. A new energy audit or a listing of 
deferred improvements identified in a 
previous energy audit that was performed 
within the past five-year period according to 
the requirements of Exhibit D of this subpart 
or regulations then extant. 

5. Any other formation the borrower 
believes necessary to justify the proposed 
change. 

B. Current tenant or member certifications 
on Form FmHA.1944-8, “Tenant 
Certification,” or other form approved by 
FmHA must be on file in the District Office. 

C. After the borrower and District Director 
have reviewed the rent or occupancy charge 
change application, the borrower will notify 
all affected persons of any proposed change 
using the format of Exhibit C-1 of this 
Exhibit. The “Notice to Tenants or Members 
of Proposed Rent or Occupancy Charge 
Change” will advise tenants or members that 


during a 20-day comment period identified in 
the posted Notice, they have an opportunity 
to inspect; copy, and make written comments 
or objections to all materials which will be 
made available to them justifying the 
proposed increase. Tenants or members will 
be advised that they may also review any 
subsequent material submitted by the 
borrower to FmHA to support the change. If 
subsequent material is submitted, the 
borrower wiil be required to post a new 
Notice. The Notice will advise the tenants or 
members that all written comments or 
objections should be submitted directly to the 
FmHA District Director by the end of the 20- 
day comment period. Tenants or members 
must be notified by the following methods. 

1. The owner or management agent must 
mail or hand deliver copies of the Notice to 
all affected persons and the District Director 
at least 60 days prior to the anticipated 
effective date of the change. By the end of the 
20-day period, the borrower may submit to 
the District Director any other information to 
be considered. 

2. The management must also post 
prominently in common areas around the 
project (laundry rooms, parking areas, 
recreation rooms, etc.) copies of the Notice. 
In addition to plain English, all Notices will 
be published in the other primary languages 
of the tenants or members. 

D. Notification to the tenant or member of 
proposed rent or occupancy charge change 
will not be required when a change in the 
utility allowance only is proposed on Exhibit 
A-6 of subpart E of part 1944 of this chapter, 
and the utilities are paid directly by the 
tenants or members. This does not preclude 
posting of the FmHA Letter of Approval as 
provided for in paragraph V B 1 of this 
Exhibit. 

V. Determination by FmHA 


A. Actions by district director. The District 
Director will not consider a rent or 
occupancy charge change application 
complete with all terms listed in paragraph 
IV of this Exhibit. When the application and 
all attachments for the proposed change have 
been received (including the tenant or 
member comments when notification is 
required), the District Director will: 

1. Review all the material submitted. 

2. Provide a copy of the borrower's latest 
Form FmHA 1944-29, “Project Worksheet for 
Interest-Credit and Rental Assistance.” 

3. Determine if RA is available for eligible 
project on behalf of the low-income tenants 
or members. 

4. When the change is requested for energy 
savings improvements identified in an Energy 
Audit, the District Director shall determine 
the cost effectiveness and financial impact of 
the proposed improvements from information 
contained in the energy audit. The District 
Director's determination will be made 
according to paragraph VI of Exhibit D of this 
subpart. 

5. When State Office approval is required, 
the District Office will submit to,the State 
Director (see Guide Letter 1930-3 for outlining 
the change request package being submitted): 
- a. Appropriate recommendations on the 
request, 
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b. An indication of the number of tenants 
or members who will need RA as a result of 
the changes, 

c. All the material received from the 
borrower, including tenant or member 
comments or objections, at the end of the 20- 
day comment period, 

d. A short narrative describing the general 
tone of tenant or member comments and 
concerns, 

6. When a member of the District Office 
staff is the approval official, the 
documentation required by V A 5 above, will 
be attached to the change request. 

7. When the borrower has requested RA, 
complete Form FmHA 1944-25 and forward it 
to the State Director. 

B. Actions by the approval official. When 
the application, attachments, and comments 
are received, the approval official will review 
the material to determine if the change is 
justified. The borrower will be notified by the 
approval official of the determination within 
45 days from the date the “Notice to Tenants 
or Members of Proposed Rent or Occupancy 
Charge Change” is posted. 

1. Approval actions. a. When a change is 
approved, the approval official will notify the 
borrower by using Exhibit C-2 of this 
subpart. The Notice letter will be prepared 
using the required and/or optional 
paragraphs as applicable. The reasons for the 
approved change should be concise. The 
Notice letter will be mailed or hand delivered 
to each tenant or member and posted in a 
conspicuous place(s). 

b. When the borrower's project is operated 
on a profit basis and the purpose of the rent 
change is for: Justified operating and 
maintenance expense; funding the reserve 
account; other project expenses; providing or 
maintaining a profit, the change may be 
allowed as long as eligible tenants can afford 
the new rental rate. _ 

2. Disapproval actions. When the approval 
official determines an application for a 
proposed rent or occupancy charge change is 
not justified on the basis of the information 
submitted, the approval official will notify the 
borrower in writing of the reason(s) why the 
change is not approved. The borrower will be 
advised of the right to file an appeal 
regarding the change disapproval according 
to § 1900.56 of subpart B of part 1900 of this 
chapter, Rent or occupancy charge changes 
may not be approved when any of the 
following circumstances exist: 

a. The borrower is able but unwilling: To 
comply with applicable tenant eligibility 
requirements; the audit and reporting 
requirements of this subpart; or, the 
conditions set forth in the borrower's loan 
agreement or resolution, interest credit and/ 
or rental assistance agreement, promissory 
note, or mortgage. : 

b. The budget for the project reflects 
sufficient income at the present rent or 
occupancy charge structure to meet operation 
and maintenance expenses which are 
appropriate and'reasonable in amount, meet 
the FmHA debt service requirements, meet 
the required reserve account deposit, and 
provide a return to the borrower, when 
appropriate. 
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c. The borrower's project is operated on a 
profit basis and the proposed rent change is 
for purposes other than meeting operation 
and maintenance expenses and debt service, 
i.e., the purpose is to allow excessive profits 
and the proposed rent change will result in 
rental rates in excess of what eligible tenants 
can afford. 

d. The State Director is able to provide RA 
to the project and the borrower's project is 
operated on either a nonprofit basis or 
limited profit basis as defined in 1944.205 of 
subpart E of part 1944; but the borrower has 
not applied for RA within the most recent 
period of 180 days prior to the change 
request. 


VI. Changes Requiring FmHA Prior Review 
nly 


A. Rent or occupancy charge changes 
caused by increases in operating costs for 
taxes and utilities, which are beyond the 
borrower's control, may be implemented with 
only prior FmHA review. The changes may 
not be greater than the amount necessary to 
cover the specific tax or utility increases. 

1. Prior to notifying tenants or members, 
the borrower must meet or consult with the 
District Director to review: 

a. A new operating budget for borrower 
fiscal year showing: 

(1) Currently approved budget. 

(2) Actual income and expenses to date. 

(3) Budget at new basic rates. 

(4) Budget at new market rates. 

b. A copy of the notification to the 
borrower from the taxing body or vendor 
showing that taxes or utilities are being 
increased. The amount of the change or the 
basis on which the increased cost can be 
computed must be shown in the notice. 

c. Detailed calculations showing how the 
increased operating cost was determined. 

d. An updated Exhibit A-6 to subpart E of 
part 1944, when the tenants or members pay 
their own utilities and the rent or occupancy 
charge change involves increased utility 
costs. 


e. A new energy audit or a listing of 
deferred improvements identified in a 
previous energy audit that was performed 
within the past five-year period according to 
the requirements of Exhibit D of this subpart 
or regulations then extant. 

2. The District Director shall review the 
budget and supporting documentation and, 
when found to be acceptable, notify the 
borrower in writing that the budget is 
approved. A copy of the approved budget will 
be forwarded to the State Director. 

3. In addition to notifying each tenant or 
member of the new rents or occupancy 
—— required by State law, the borrower 
will: 

a. Include in the notice an explanation of 
the increased costs which necessitated the 
change. 

b. Mail a copy of the notice to the tenant or 
member at least 30 days prior to the effective 
date of the change. 

c. Offer the tenants or members an 
opportunity to meet with management, 
discuss the change and review all material 
necessitating the change. 

d. Inform the tenants or members of their 
right to request a review of the change 


approval decision within 45 days of the date - 


of the notice by writing to the next higher 
FmHA approval official. Until the request is 
resolved, the tenants or members are 
required to pay the changed amount 
indicated in the Notice of Approval. 

B. Rent or occupancy charge changes 
decreasing or not increasing total shelter cost 
(rent or occupancy charge plus utilities) may 
be implemented with only prior FmHA 
review provided: 

1. Prior to notifying tenants or members, 
the borrower must meet with the District 
Director to review: 

a. A new borrower fiscal year operating 
budget showing: 

(1) Currently approved budget. 

(2) Actual income and expenses to date. 

(3) Budget at new basic rates. 

(4) Budget at new market rates. 

b. Any material contributing to the change 
and justification for the change. 

c. An updated Exhibit A-6 to subpari E of 
part 1944 when the change involved the 
utility allowance. 

2. The District Director shall review the 
budget and supporting documentation, and 
when found to be acceptable, notify the 
borrower in writing that the budget is 
approved. A copy of the approved budget will 
be forwarded to the State Director. 

3. In addition to any State requirements, 
the borrower notifies each tenant or member 
of the new rates and/or utility allowance as 
required by State law, and: 

a. Included in the Notice an explanation of 
the changes and events which necessitated 
the change. Also, the explanation must 
specify any adverse and/or positive effect 
the change may have on the tenants or 
members. 

b. Mail a copy of the Notice to the tenant or 
member at least 30 days prior to the effective 
date of the change. 

c. Offer the tenants or members an 
opportunity to meet with management to 
discuss the change and review any material 
contributing to the change. 

d. Inform the tenants or members of their 
right to request a review of the change 
approval decision according to paragraph VI 
A 3d of this Exhibit. 

C. When the budget and supporting 
documentation for any changes authorized by 
this paragraph are not acceptable to the 
District Director, and the District Director 
and the borrower cannot jointly agree on a 
budget based on acceptable rents or 
occupancy charges, the borrower will be 
notified in writing to reduce or rescind the 
proposed change. The borrower will be given 
appeal rights as specified in Subpart B of Part 
1900 of this chapter. 


VII. Unauthorized Rent or Occupancy Charge 
Increases 


When a borrower implements a change 
that does not meet the requirements of this 
Exhibit, the borrower will be notified in 
writing that: (1) The change has not been 
authorized, and (2) the rates must be rolled 
back to the last FmHA authorized level. 
Tenants or members affected by the 
unauthorized change will be given a rebate or 
credit for the unauthorized amount 
retroactive to the date of the unauthorized 
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change. Those borrowers that fail to comply 
with the provisions of this paragraph will be 
handled according to § 1965.85(d) of subpart 
B of part 1965 of this chapter. 


Vill. Annual Adjustment Factors for Section 
8 Units 


If the approval official disapproved a rental 
rate change requested as a result of HUD’s 
annual adjustment factors for units receiving 
Section 8 assistance, or approves a rent 
change for a lesser amount than the change 
permitted by HUD, the approval official must 
require the borrower to deposit any excess 
funds into the Reserve Account. If this results 
in an accumulation of funds in the Reserve 
Account beyond the sum shown in the Loan 
Agreement or Loan Resolution, the interest 
reduction on a Section 8/515 project should 
be adjusted or canceled by memorandum to 
the Finance Office. The borrower will still be 
required to operate on a limited profit basis. 


IX. Rent or Occupancy Charge Control 
Preemption Policy 


In order to carry out the provisions of this 
subpart and to protect (1) A housing source in 
rural areas for very low, low and moderate 
income families, (2) the financial obligation of 
borrowers and (3) the financial interest of the 
Government in such housing, the entire field 
of rent or occupancy charge control that may 
be exercised by any local rent control board 
or other authority pursuant to State and loca’ 
law, as it affects housing covered by this 
subpart, is hereby preempted. 


X. Special Servicing Market Rate Rent (SMR, 
Change 


When a Plan Il or Plan II RA RRH project is 
experiencing severe vacancies due to poor 
local market conditions, an SMR change may 
be implemented to attract and keep tenants 
who could pay more than basic rent. An SMP 
addresses the situation where some existing 
and prospective tenants are not willing to 
pay 30 percent of adjusted income or market 
rent because the rental rates would exceed 
those of other rental properties in the 
community. This action may only be taken 
after supervisory efforts by FmHA and 
management efforts by the borrower have not 
produced an acceptable level of occupancy. 
For the purposes of this paragraph, market 
area and community are used as defined in 
paragraph 2 of Exhibit A-7 of subpart E of 
part 1944 of this chapter. 

A. Eligibility for SMR. Based on borrower 
documentation and FmHA servicing records, 
the District Director will prepare a written 
recommendation for borrower eligibility for 
an SMR. 

1. Based on borrower documentation and 
District Office verification: 

a. The vacancy rate was at least 15 percent 
for each month for the most recent 6 month 
period. 

b. Comparable market rents in the 
community are lower than the previously 
approved FmHA market rents. Exhibit A-2 to 
subpart E of part 1944 of this chapter can be 
used to document comparable market rents. 

c. The borrower has aggressively marketed 
the project including the following actions: 

(i) Significant outreach efforts in the 
community, including (but not limited to) 
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contacts listed in the Affirmative Fair 
Housing Marketing Plan (AFHMP). 

(ii) The borrower has obtained approval 
from FmHA at least 3 months earlier to rent 
to ineligible tenants in accordance with 
paragraph VI B 6 of Exhibit B of this subpart. 

d. The borrower complies with FmHA 
regulations and encourages occupancy 
through good maintenance and positive’ 
relations with tenants. 

e. The borrower has provided a signed 
statement agreeing to forego, without 
provision to recoup, the return on initial 
investment while operating with an SMR. 

f. The borrower has submitted a project 
budget on Form FmHA 1930-7, “Statement of 
Budget and Cash Flow,” with only minimally 
sufficient operation and maintenance 
expenses. The project budget should continue 
to fund other cash expenditures such as 
FmHA payments and the reserve account, 
except for the return on initial investment 
which the borrower has agreed to forego 
according to paragraph X A 1 e of this 
exhibit. 

2. Based'on District Office servicing actions 
and documentation: 

a. The project has been operational for at 
least 24 months, except that projects 
obligated prior to October 1, 1986, must have 
been operational for at least 6 months. The 
National Office may make exceptions to 
these requirements on a case-by-case basis 
for extreme hardship. 

b. No more than 10 percent of budgeted 
operation and maintenance expenses are 
reflected in unrestricted cash, or 25 percent, if 
any funds remain from the 2 percent initial 
operating capital, and reserve account 
balances do not exceed required levels minus 
authorized withdrawals. 

c. The District Director has reviewed and 
discussed with the borrower the feasibility of 
using borrower contributed funds, including 


advances. in accordance with paragraph XII 
C of Exhibit B of this subpart. 

d. The District Director has reviewed and 
approved a project budget with only 
minimally sufficient operation and 
maintenance expenses and other expenses as 
specified in paragraph X A 1 f of this exhibit. 

e. The District Director has reviewed any 
market studies or surveys received from MFH 
loan applicants for the market area and 
considered any information that may conflict 
with the request for an SMR. 

B. Approval of SMR. 1. The State Director 
may approve the use of an SMR when the 
conditions listed above in paragraph X A of 
this Exhibit are met. 

2. While an SMR is in effect, no initial RRH 
loan may be obligated for the same market 
area if existing units can be used to serve the 
unmet need. 

C. Implementing an SMR. 1. After the use 
of an SMR has been approved by the State 
Director, the District Director will establish 
an SMR for the project with the borrower. 

a. The SMR will be obtained by adjusting 
Item 3, “FmHA Payment (Principal and 
Interest) Including Overage,” on column 4 of 
Form FmHA 1930-7, to reflect a payment to 
FmHA amortized at an interest rate which is 
less than the full note rate on the borrower's 
promissory note. The interest rate chosen 
may never be less than 2 percent. 

b. The interest rate of the SMR budget will 
be set at a level that will make project market 
rents comparable with community rental 
rates. This rate will remain constant except 
as provided in paragraph D of this Exhibit. 

2. The initial change to SMR rents or a 
decrease in SMR rents will be accomplished 
in accordance with paragraph V1 B of this 
exhibit. 

D. Changing an SMR. 1. An SMR may be 
increased or decreased whenever the local 
market conditions warrant, but must be 
reviewed at least annually. 


Proposed Rent (occupancy charge) 
Basic | Market 


2. An SMR must be increased by a 
minimum of 10 percent per year (or a higher 
amount if mutually agreed to by the borrower 
and FmHA) when the: 

a. Vacancy rate drops to 10 percent or 
below for 6 consecutive months, or 

b. The borrower does not continue to 
satisfy the conditions of paragraph X A 1c (i) 
and (ii), d, e, or f of this Exhibit. 

3. An SMR is completely terminated when 
the market rent is again based on the note 
interest rate. 

4. An increase in an SMR will be 
accomplished in accordance with paragraph 
IV of this exhibit. 

XI. Special Problem Cases. Problem cases 
which cannot be handled under this subpart 
should be submitted to the National Office 
for review with the State Director's 
recommended plan of action. 

* * * * * 


27. Exhibit C-1 to subpart C is revised 
to read as follows: 


Exhibit C—Notice to Tenants (Members) of 
Proposed Rent (Occupancy Charge) Change 


Date Posted 


You as a tenant (member) are hereby 
notified that, subject to Farmers Home 
Administration approval, rents (occupancy 
charge) will be changed effective {at 
least 60 days from posting). 

has filed with the Farmers Home 
Administration (FmHA), United States 
Department of Agriculture, a request for 
approval of a change in the monthly rate of 
the project for the following reasons: 

a 
2. 

3. 


4. 
Planned changes are as follows: 


Amount changed 
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(Use where applicable: 

Since you receive rent subsidy, your rent 
(occupancy charge) will not be changed so 
long as your income and household 
composition remain unchanged.) 

All materials justifying the proposed 
change have been reviewed by FmHA and 
will be made available to you and other 
tenants (members) to inspect and copy at 

during the hours of 

You may submit comments or objections in 
writing to the FmHA District Director during 
the 20 day period immediately following the 
posting of this notice. Comments or 
objections should include reasons or 
information you feel should be considered by 
the FmHA approval official. Your comments 
or objections must be filed prior to 


(Use the following required and/or optional 
paragraphs where applicable) 

“You must notify the tenants (members) of 

mHA’s approval of the changes by posting 
this letter in the same manner as the 
“NOTICE TO TENANTS (MEMBERS) OF 
PROPOSED RENT (OCCUPANCY 
CHARGE) CHANGE.” This notification 
must be posted in a conspicuous place and 
cannot be substituted for the unusual 
written notice to each individual tenant 
(member). 

**This change approval does not authorize 
you to violate the terms of any lease 
(occupancy agreement) you currently have 
with your tenants (members). 

**For those tenants (members) receiving 
rental assistance (RA), their costs for rent 
(occupancy charge) and utilities will 
continue to be based on the higher of 30% 
of their adjusted monthly income or 10 
percent of gross monthly income or if the 
household is receiving payments for public 
assistance from a public agency, the 
portion of such payments which is 
specifically designated by that agency to 
meet the household's shelter cost. If 
tenants are receiving Housing and Urban 
Development (HUD) Section 8 subsidy 
assistance, their costs for rent and utilities 
will be determined by the current HUD 
formula. 

**Since RA units are not available, the 
approved change is subject to your 
acceptance of the units should they become 
available. Your application for RA units on 
behalf of eligible tenants (members) has 
been received. 

**This change is conditioned on the 
requirement that you carry out energy 
conservation measures as determined 
necessary by the project energy audit. You 
will be allowed days for completion 
of the work. FmHA assistance may be 
available to finance any needed 
improvements. 

**You may file an appeal regarding the 
change as approved within 45 days of the 
date of this notice. An appeal by you must 
be in writing to the appropriate hearing 


with the FmHA District Director, , at 
the District Office located at i 

These comments will be reviewed by the 
FmHA District Director and forwarded to the 
FmHA approval official who will decide if 
the change should be approved. 

Each tenant (member) will be notified in 
writing of the FmHA decision to approve, 
reduce, or deny the change. The approved 
rates will then be effective upon the effective 
date given above. If the approved change 
cannot be made effective by such date, an 
additional notice will be posted and the 
tenants (members) will be notified in writing 
that new rates will be effective at the next 
rent (occupancy charge) due date "ota 
the additional notice and the FmHA 
approval. 


officer as spevified in subpart B of part 
1900 of this chapter. 

*You must inform the tenants (members) of 
their right to request a review of the rent 
(occupancy charge) change approval 
decision within 45 days of the date of this 
notice by writing to (insert name and 
address of next higher FmHA approval 
official). Until the request is resolved, the 
tenants (members) are required to pay the 
changed amount of rent (occupancy charge) 
as indicated in the Notice of Approval. 

*Any tenant who does not wish to pay the 
FmHA approved rent changes may give the 
owner 30-days notice that they will vacate. 
The tenant will suffer no penalty as a result 

_ of this decision to vacate, and will not be 
required to pay the changed rent. However, 
if the tenant later decides to remain in the 
unit, the. tenant will be required to pay the 
changed rent from the effective date of the 
change rent. 


Sincerely, 


FmHA Approving Official 
*Required 
**Optional, as applicable 


29. Exhibit D to subpart C is amended 
by revising paragraphs Il, VI A 3 and 4, 
and IX to read as follows: 


Exhibit D—Energy Audit 
* t * * * 

Il. Purpose: An energy audit and 
implementation of the recommended 
improvements contained therein should: 
Increase the comfort and enjoyment of the 
project by the tenants or members; improve 
the value of the borrower's property; reduce 
project operating costs; reduce tenant or 
member and/or borrower utility costs; reduce 
subsidy costs; and conserve energy. 

* * * * * 


VI ese 

A es e*2 

3. When the identified and/or deferred 
improvements determined by an energy audit 
obtained within the immediate past five year 
period are found to be cost effective and have 


Borrower or Borrower's Representative 


28. Exhibit C-2 to subpart C is revised 
to read as follows: 


Exhibit C-2—Notice of Approved Rent 
(Occupancy Charge) Change 


Dear 

You are hereby notified that the Farmers 
Home Administration (FmHA) has approved 
a rent (occupany charge) change for the 
—_________ project(s). The changes for all 
— will become effective on 

—___________ [Insert effective date shown 

in Exhibit C-1 or later effective date in 
accordance with last paragraph of Exhibit c- 
1) 
(Insert Reasons for Approval) 

The approved changes are as follows: 


a positive financial impact, the District 
Director shall recommend or require that any 
rent or occupancy charge increase approval 
requested by the borrower be conditioned 
upon installation of such energy saving 
improvement(s). 

4. The District Director may recommend a 
rent or occupancy charge increase for energy 
saving improvements which are not “cost 
effective” whenever the borrower contributes 
sufficient funds to reduce the cost of the 
improvement so that, on the basis of the 
FmHA investment only, the improvement is 
cost effective. A positive first year financial 
impact is required. Any contribution made by 
the borrower to reduce the cost of the 
improvement to the cost effective limits will 
not be an eligible contribution for computing 
return on investments. The project reserve 
may not be utilized for such contribution. 


* * * * * 


IX Rent or Occupancy Charge Change: 
Any rent or occupancy charge change 
necessitated by the improvements must be 
processed as set forth in Exhibit C of this 

Subpart. 


30. Exhibit E to subpart C is amended 
by revising paragraphs I, 1 F, 1G, VA1 
b, IX B, XV B5 a (1) and XVII to read as 
follows: 


Exhibit E—Rental Assistance Program 


I. General. The objective of the rental 
assistance (RA) program is to reduce rents 
paid by low-income households. This Exhibit 
sets forth the policies and procedures and 
delegates authority under which RA will be 
extended to eligible tenants occupying 
eligible Rural Rental Housing (RRH) and 
eligible members occupying Rural 
Cooperative Housing (RCH) projects financed 
by FmHA. For the purpose of this Exhibit, the 
tena ‘tenant” also means “member”. This 
exhibit also applies to Farm Labor Housing 
(LH) projects when the borrower is a 
broadly-based non-profit organization, non- 
profit organization of farmworkers, or a State 
of local public Agency. RA will supplement 
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the benefits available to tenants under the 
interest credit program outlined in Exhibit H 
to this subpart. 

ll. Definitions. 


* * * . * 


F. Shelter cost. The approved shelter cost 
consists of basic or market rent plus utility 
allowance, when required. Basic and/or 
market rent must be shown.on the project 
budget for the year and approved according 
to § 1930.124 of this subpart. tility 
allowances, when required, are determined 
and approved according to Exhibit A-6 to 
subpart E.of part 1944 of this chapter. Any 
change in rental rates or utility allowances 
must be processed according to Exhibit C to 
this subpart. 

G. Utility allowances. The allowance 
approved by FmHA according to Exhibit A-6 
to subpart E of part 1944 of this chapter, to 
cover the cost of utilities which are payable 
directly by the household. 

* * * * * 


43% #10 


b Approved or proposed budget for the 
year on Form FmHA 1930-7, “Statement of 
Budget and Cash Flow,” with Exhibit A-6 to 
subpart E of part 1944 of this chapter 
attached, when applicable. 


* + a * * 


ix *.* * 


* * * * * 


B Determining the allowance. The utility 
allowance will be determined and recorded 
by the use of Exhibit A-6 to subpart E of part 
1944 of this chapter. 

* * : * 7 

cv:+ = 

* * * 


** 
a 


(1) The original market survey completed 
according to Exhibit A-7 of subpart E of part 
1944 of this chapter clearly indicates no 
significant need for rental housing by 
households in the market area that would 
require RA for occupancy, and that there are 
no eligible tenants in the project not receiving 
RA or there are no eligible applicants on the 
waiting list who could use RA when 
obtaining occupancy. The State Director may 
require a new market survey for the project 
to make this determination if the original 
market survey does not adequately address 
potential very low-income tenants in the 
area, or does not reflect current market 
conditions. 

* * * * * 


XVIL Forms and exhibits. Exhibit A-6 to 
subpart E of part 1944 of this chapter and 
Form FmHA 1944-7 are to be used in 
determining the amount of RA to be provided. 

31. Exhibit F to subpart C is revised to 
read as follows: 


Exhibit F—Visit Checklist for Multiple Family 
Housing Projects 

A. TENANT OR MEMBER AND 
APPLICATION RECORDS: (refer to FmHA 
Instruction 1930-C) 

1. Tenant or Member records: 


Are separate files kept for each 
tenant or member? 

Are files kept on project site? 

Are files retained for 2 years 
after tenant or member moves 
out? 

Are files being maintained 
properly? (Spotcheck files) 

Are there current certifications? 

Are there current verifications 
of income? 

Are there leases or occupancy 
agreements signed by the 
tenant or member and bor- 
rower? 

Are RA clauses in leases or oc- 
cupancy agreements or on at- 
tached addendum? 

Are rents or occupancy charges 
shown on the leases or occu- 
pancy agreements? 

Is there a move-in checklist of 
property condition? 

Is there a system for tracking 
monthly rent or occupancy 
charge payments, RA or over- 
age? 


Comments: 


2. Rental Assistance (RA) Assignment: 


Was Form FmHA 1944-29 up- 
dated before RA was as- 
signed? 

Are all tenants or members 
qualified for RA on the updat- 
ed Form FmHA 1944-29? 

Is percentage of income paid for 
shelter based on rent or occu- 
pancy charge plus utilities? 

Is assignment of RA based on 
priorities in Exhibit E to 
FmHA Instruction 1930—C? 

Do tenants occupy correct size 
units? 

Are additional RA _ units 
needed? 

Are tenants or members experi- 
encing rent or occupancy 
charge overburden? 


Comments: 


3. Rental Assistance (RA) Assignment: 


Was Form FmHA 1944-29 up- 
dated before RA was as- 
signed? 

Are all tenants qualified for RA 
on the updated Form FmHA 
1944-29? 

Is percentage of income paid for 
shelter based on rent plus 
utilities? 

Is assignment of RA based on 
priorities in Exhibit E to 
FmHA Instruction 1930-C? 

Do tenants occupy correct size 
units? 

Are additional RA _ units 
needed? 

Are tenants experiencing rent 
overburden? 


Comments: 
4. Tenant or Member Selection: 


Are apartments advertised? 

Are applications received at 
project? 

Does the application form meet 
FmHA requirements? 

Does the board of directors con- 
sider and act on new member 
applications? 

Are applicants for cooperative 
housing screened for suitabil- 
ity before being placed on 
waiting list? 

Is there a signed What is Coop- 
erative Housing? form indicat- 
ing the member recognizes 
and accepts the responsibil- 
ities associated with coopera- 
tive living? 

Are rejected tenants or mem- 
bers given their appeal rights 
(FmHA Instruction 1944-L)? 

Are rejected applications on 
hand since last compliance 
review? 

Is everyone allowed to apply? 

Is the ethnic and racial compo- 
sition of the project appropri- 
ate in light of the community? 


Comments: 
5. Tenant or Member Grievance 
Appeals Procedure: 


Are tenants or members being 
informed of their appeal 
rights? 

Is a copy of the procedure read- 
ily available to tenants or 
members? 

Is there a standing hearing 
panel for the project? 

Are records maintained of set- 
tlements and formal hearings? 


Comments: 
B. PHYSICIAL INSPECTION 
1. Tenant or Member Information: 


What are tenant or members 
paying for utilities? 

Who is responsible for repairs? 

Is the rental subsidy being de- 
ducted from rent or occupan- 
cy charge? 


Comments: 
2. Posters and Signs Etc. 


Is there a project sign? 

Does it have an equal housing 
logo? 

Is there a sign indicating where 
to apply? - 

Are Equal Housing Opportunity 
posters visible? 

Are “* * * and justice for Ail” 
posters visible? 
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Is the Affirmative Fair Housing 
Marketing Plan available for 
review? 


Comments: 
3. Project Maintenance. 


Are units individually metered? 

Do units have storm doors and 
windows? 

Does the project have a neat 
appearance? 

Is the maintenance being de- 
ferred? 

Is the landscaping completed? 

Are equipment and facilities 
adequate? (trash bins, play- 
ground equipment, etc.) 

Are cooperative members per- 
forming maintenance func- 
tions? 

What types of maintenance 
functions are contracted out? 


Comments: 
C. BORROWER RECORDS 
1. Management. 


Does the owner have an inter- 
est in the management firm? 

Is there an approved manage- 
ment plan? 

Does it cover maintenance ard 
inspection? 

Is there an approved manage- 
ment agreement? 

Is there an agreement with the 
adviser? 

Are agreements being followed? 

Has there been a change in 
management, partners or 
stockholders? 

Is the borrower cooperative in 
working with FmHA? 


Rent or occupancy charge 


a SRN) eee 
Date Approved 


7. Development status: Completed {_) Partial 
{ )Rehab( ) Describe 


8. Visits and Reviews: 
Date last site inspection ___ 
Date last compliance review ________ 
9. Affirmative Fair Housing Marketing Plan 
Date approved ______ Yes ___ No ___ 
10. Tenant or Member and Application 
Records: 
Date Lease or Occupancy Agreement 
Approved —___ 
Comments/problems—tenant or member 
records, waiting list, RA priority list, 
tenant or member selection and tenant or 
member grievance and appeal 
procedures, etc. 


Utility allowance 


Is the borrower interested in 
group supervisor? 

Does the board of directors 
hold monthly meetings? 

Does the adviser to the board 
attend each meeting? 

Does it appear that the board 
has control over cooperative 
operations? 

Does the cooperative have 
active committees? 

What committees and how 
many members on each? 


How often do committees meet? 
Does a member of the board 
attend committee meetings? 


Comments: 
2. Bookkeeping System: 


Is there an approved bookkeep- 
ing system? 

Are borrower accounts current? 

What kind of borrower account- 
ing and reporting system is 
being used? 

Does the borrower accounting 
system operate on accrual 
basis? 

Is the borrower bookkeeping 
system located on the project 
site? 

What type of bookkeeping 
training is being given to the 
cooperative treasurer? 


Comments: 
32. Exhibit G to Subpart C is revised to 
read as follows: 


No. of units 


Date Approved 


11. Tenant or Member Information and 
Physical Inspection: 

Comment/Problem—posters, energy 
conservation, maintenance, etc. 

12. Borrower Records: 

Comments/Problems—management, 
accounts, financial management, reports, 
rent or occupancy charge increase, etc. 

13. Servicing Actions: 

What actions in progress (transfers, 
reamortization, rent or occupancy charge 
increase, RA request, subsequent loans, 
CU atcscalinctnasannaceasbeipeaiitil 

Have there been Finance Office or District 
Office errors in applying payments, etc? 


Exhibit G—Supervisory Visit Report Form 
Multiple Family Housing Projects 


Date: 

> 
BOTTOWET .0scnsesnsssrseseecssssesnevense .. RRH{ 
CR i sretcsperecsinbtnsticioelcnbe 
Project NaMe...........--0ssreee LH [ 
County and State 


Profit{ } Limited Profit { )Nonprofit{ } 
Cooperative { )Individual({ ) 
Partnership{ )Corporation{ }) Other 

(_ ) Owner/manager( ) Resident Manager 
( ) Management Firm({ )PlanI{ )Plan1 
Ss 


( )Plan{ )PlanRA( )RA( ) 
1. Account status: Current({ ) 


Delinquent { ). If delinquent, amount 
and reason 


2. Report Status: Date last 
report 
DT iiccgescctnstersiciolivensinstiiniass 


Analysis and Audit ... 
I ieuiniettenteaeras 


3. Real Estate Taxes: Current( ) Delinquent 
( ) Amount 


4. Insurance 
RD ick cccicsenn 
Fidelity Bond......... 
Liability ..sccsscsoseeee 
Flood (if 
applicable). 


Coverage Expiration 


5. Subsidy: 
RA( ) No.ofUnits{ ) 
Section 8{ ) No. of Units({ } 
Number of additional units needed { } 


6. Rents or Occupancy Charge and Units: 


Current vacancies 


Are they being corrected and how? 


Has borrower corrected previous problems 

when requested to by FmHA? 

14. What are the problems that need to be 
corrected and what specific follow-up 
action will be planned? (Show planned 
follow-up and scheduled dates) Continue 
on another sheet, if necessary. 

33. Exhibit H to Subpart C is amended by 
revising paragraphs II C, il D, HE, iF, HG, 
Ill B, IV B2c and VIA, VIC, VIF, VI and 
IX B to read as follows: 
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Exhibit H to Subpart C—INTEREST 
CREDITS ON INSURED RRH AND RCH 
LOANS 


* + * * * 


I. * ef 

C_ Project is the total number of rental or 
cooperative housing units that are operated 
under one management plan with one loan 
agreement/resolution. 

D Basic Rent is determined on the basis 
of operating the project with payments of 
principal and interest on a loan to be repaid 
over a 30-year period at 1 percent per annum. 
Basic rent also means basic occupancy 
charge. 

E Morket Rental is a unit rental charge 
determined on the basis of operating the 
project with the payments of principal and 
interest which the borrower is obligated to 
pay under the terms of the promissory note. 
Market rental also means market occupancy 
charge in an RCH project. 

F Overage is the amount by which total 
rental or occupancy charge payments paid or 
to be paid by the tenants or members of a 
project exceed the total basic monthly 
charge. 

G Surcharge is 25 percent of the 
established rent in a Plan I project which is 
added to the rent of an ineligible tenant or 
member. 

Il. * *# « 

B Plan I will be available to broadly- 
based nonprofit corporations, cooperatives, 
State or local public agencies; or to profit 
organizations and individuals operating on a 
limited profit basis. 

IV. **2 @ 

B * 2 & 

2 se? 

C Determine adjusted personal income of 
each tenant or member and have each tenant 
or member complete Form FmHA 1944-8, 
“Tenant Certification.” Determine the 
monthly rent or occupancy charge to be paid 
by each tenant or member household. 


* * * * * 


VL. es * « 

A_ Leases or Occupancy Agreements. 
Borrowers participating in the interest credit 
program must have an FmHA approved lease 
or occupancy agreement with the assisted 
household. Leases and occupancy 
agreements must comply with the 
requirements of paragraph VIII of Exhibit B 
to this Subpart. 


* * * * * 


C Vacancies. When all construction is not 
completed but some units are ready for 
occupancy and the contractor consents in 
writing to permit occupancy, the State 
Director may authorize the occupancy of 
those completed units to eligible tenants or 
members at the rent or occupancy charge 
they would be paying should the FmHA loan 
be closed. A prerent-up or preoccupancy 
conference is required. All income generated 
must be deposited in the General Operating 
Account and used for management and 
operation of the units except for members’ 
patronage capital contributions. 


* + * * ~ 
F Understanding Eligibility. The 


borrower should understand the eligibility 
requirements for occupancy of the housing. 


Instructions for tenant and member eligibility 
are in paragraph VI B of Exhibit B to this 
Subpart. 


VII. TENANT OR MEMBER 
CERTIFICATION: Tenant or member 
certification and recertification for interest 
credit borrowers will be performed in 
accordance with paragraph VII of Exhibit B 
to this Subpart. 


IX. * 2 

B Plan II. The borrower will make 
monthly payments as though the note was 
written at a 1 percent interest note plus any 
overage due and payable whether or not 
collected from the tenant or member. 


* 7 * * * 


34. Exhibit H-1 to subpart C is revised 
to read as follows: 


Exhibit H-1—Example of Interest Credit 
Determination for RRH or RCH Projects (Plan 
II) $100,000 Loan—Approved During 1972 
Fiscal Year Project Contains Four 1-Bedroom 
Units (600 sq. ft. Each) and Four 2-Bedroom 
Units (700 sq. ft. Each) 


‘naan $5,277 | 
Loan repayment at 9% 

interest—$100 

Mx$91,23 °: 9,123 


1153 x652= 75.23 


Two bedroom rent 
(occupancy charge): 
700/5200= 


-13462x652= 87.77 


(75.23x4)+ 
(87.77x4)= $652 


monthly income 
$7,829—12=$652* 


(138.464) + 
(161.54 x4)= $1,200 
income 


monthly 
$14,440—12=#$1200° 
cost/mo. cost/mo. 


*Two complete and accurate budgets must be 
prepared, one for the market (occupancy 
charge). fine eopeney Geran t ‘he tudguls eheem 

expense in 
in this illustration are for illustration purposes 
waste 

Factor for 50 years. if the een 
80 yoo, subsite the ap using a arn 

years, substitute ecpropriate actor 
corresponding number of years. 

* Rounded to the nearest dollar. 


PART 1944—HOUSING 
35. The authority citation for part 1944 
is revised to read as follows: 


Authority: 42 U.S.C. 1480, 5 U.S.C. 301, 7 
CFR 2.23, 7 CFR 2.70. 


36. The heading of subpart E of part 
1944 is revised to read as follows: 
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Subpart E—Rural Rental and Rural 
Cooperative Housing Loan Policies, 
Procedures, and Authorizations 


37. Section 1944.201 is revised to read 
as follows: 


§ 1944.201 General. 


This subpart sets forth the policies 
and procedures and delegates authority 
for making Rural Rental Housing (RRH) 
and Rural Cooperative Housing (RCH) 
loans under sections 515 and 521 of the 
Housing Act of 1949. 


38. Section 1944. 202 i is revised to read 
as hha: 


§ 1944.202 Objective. 

The basic objective of RRH and RCH 
loans is to provide eligible persons with 
economically designed and constructed 
rental or cooperative housing and 
related facilities suited to their living 
requirements. 


39. Section 1944.205 is revised to read 
as follows: 


§ 1944.205 Definitions. 


Accessible. When used in respect to 
the public and common use area of a 
building containing covered multi-family 
dwellings, means that these areas of the 
building can be approached, entered, 
and used by individuals with handicaps. 

Adviser to the board. An individual or 
organization who will work with and 
provide guidance to a cooperative 
board 

Amortization effective date (AED). A 
date established by the accounting 
system on which advanced principal 
and any accrued interest is combined 
and amortized to establish a schedule of 


‘ payments. This date is always the first 


day of a month. 

Articles of incorporation. A document 
filed with a government agency 
containing information about the 
organization's structure and operation. 

Board and directors. The governing 
body and members of the governing 
body of an organization. 

Bylaws. Rules adopted by an 
organization to govern the conduct of its 
affairs. 

Community. Cities, towns, boroughs, 
villages and unincorporated places 
which have the characteristics of an 
incorporated area and are easily 
identifiable as established 
concentrations of inhabited dwellings 
located in rural areas as defined in 
§ 1944.10 of subpart A of this part 1944. 

Congregate housing. Housing that 
affords an assisted independent living 
environment that offers the elderly, 
handicapped or disabled person who 
may be functionally impaired or socially 
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deprived, but in good health {not acutely 
physically ill), the residential 
accommodations, central dining 
facilities, related facilities, and support 
service(s) required to achieve, maintain, 
or return to a semi-independent lifestyle 
and prevent premature or unnecessary 
institutionalization as he/she grows 
older. 

Consumer cooperative. A corporation 
which: (1) Is organized under the 
cooperative laws of a State or federally 
recognized Indian tribe; 

- (2) Will own and operate the housing 
on a cooperative basis solely for the 
benefit of the members; 

(3) Will operate at cost and, for this 
purpose, any patronage refunds accruing 
to members in accordance with 
§ 1944.215(i) to this subpart will not be 
considered gains or profits; and 

(4) Will restrict membership in the 
housing to eligible persons and, to any 
extent the cooperative and FmHA 
permit, to others in special 
circumstances. 

Dealer-contractor. A person, firm, 
partnership or corporation in the 
business of selling and servicing 
manufactured homes and developing 
sites for manufactured homes for 
persons who purchase such homes for 
purposes other than resale. Dealer- 
contractors will be qualified as shown in 
paragraphs IX and X of Exhibit F of 
subpart A of this part 1944, except all 
processing will be handled by the 
District Director rather than the County 
Supervisor. 

Development cost. The cost of 
constructing, purchasing, improving, 
altering, or repairing housing and related 
facilities and the value or cost of 
purchasing and improving the necessary 
land. Costs that can be paid for with 
RRH and RCH loan funds are detailed in 
§ 1944.212 of this subpart. 

Disabled. (See Exhibit B of subpart C 
of part 1930 of this chapter) 

Dwelling unit. A residence for a 
family of one or more persons, and 
includes, in addition to those that would 
normally come to mind, units in which 
sleeping accommodations are provided 
but toileting or cooking facilities are 
shared, such as dormitories or shelters 
for the homeless. 

Elderly (Senior Citizen)..A person 
who is at least 62 years old. The term 
elderly (senior citizen) also means 
persons with handicaps or disabilities, 
regardless of age as defined herein. 

(a) Disabled person with disability. A 
person who is-considered disabled if the 
person meets the criteria of either of the 
following: - 

(1) The person has an inability to 
engage in any substantial gainful 
activity by reason of any medically 


determinable physical or mental 
impairment which: 

(i) Has lasted or can be expected to 
last for a continuous period of not less 
than 12 months, or which can be 
expected to result in death, 

(ii) Substantially impedes the ability 
to live independently, 

(iii) Is of such a nature that such 
ability could be improved by more 
suitable housing conditions, or 

(2) In the case of a blind person who 
is at least 55 years old (within the 
meaning of blindness as determined in 
section 223 of The Social Security Act), 
is unable, because of the blindness, to 
engage in substantial gainful activity in 
which he/she has previously engaged 
with some regularity over a substantial 
period of time. 

Note: Receipt of veteran's benefits for 
disability, whether service oriented or 
otherwise, does not automatically establish 
disability. 

(b) The person has a developmental 
disability; a severe, chronic disability 
which: 

(1) Is attributable to a mental or 
physical impairment or combination of 
mental or physical impairment; 

(2) Was manifested before age 22; 

(3) Is likely to continue indefinitely; 

(4) Results in substantial functional 
limitations in three or more of the 
following areas of major life activity: 

(i) Self-care. 

(ii) Receptive and expressive 
language. 

(iii) Learning. 

{iv) Mobility. 

(v) Self-direction. 

(vi) Capacity for independent living. 

(vii) Economic self-sufficiency. 

(5) Reflects the person’s need for a 
combination and sequence of special, 
interdisciplinary or generic care, or 
treatment, or for other services which 
are of lifelong or extended duration and 
are individually planned and 
coordinated. 

(c) Handicapped person is a person 
= a physical or mental impairment 
that: 

(1) Is expected to be of long-continued 
and indefinite duration; 

(2) Substantially impedes the person's 
ability to live independently and could 
be improved by more suitable housing 
conditions; 

(3) Is of such a nature that the 
person's ability to live independently 
could be improved by more suitable 
housing conditions. 

(d) The term handicapped (or 
handicap) further means, with respect to 
a person, a physical or mental 
impairment which substantially limits 
one or more major life activities; a 


record of such an impairment; or being 
regarded as having such an impairment. 
This term does not include current 
illegal use of or addiction to a controlled 
substance. As used in this definition, 
physical or mental impairment includes: 

(1) Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of 
the following body systems: 
Neurological; musculoskeletal; special 
senses organs; respiratory; including 
speech organs; cardiovascular; 
reproductive; digestive; genito-urinary; 
hemic and lymphatics; skin; and 
endocrine; or 

(2) Any mental or paychological 
disorder, such as mental retardation, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term “physical or 
mental impairment” includes, but is not 
limited to, such diseases and conditions 
as orthopedic, visual, speech and 
hearing impairments, cerebral palsy. 
autism, epilepsy, muscular dystrophy, 
multiple sclerosis, cancer, heart disease, 
diabetes, mental retardation, emotional 
illness, drug addiction (other than 
addiction caused by current, illegal use 
of a controlled substance) and 
alcoholism. 

(e) Major life activities means 
functions such as caring for one’s self, 
performing major tasks, walking, seeing, 
hearing, speaking, breathing, learning 
and working. 

(f) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having a mental or 
physical impairment that substantially 
limits one or more of major life 
activities. 

(g) Is regarded as having an 
impairment means: 

(1) Has a physical or mental 
impairment that does not substantially 
limit one or more major life activities 
but that is treated by another person as 
constituting such a limitation; 

(2) Has a physical or mental 
impairment that substantially limits one 
or more major life activities only as a 
result of the attitudes of others toward 
such impairment; or 

(3) Has one of the impairments 
defined in paragraph (d)(1) and (d)(2) of 
this definition but is treated by another 
person as having such an impairment. 

Elderly family. A household where 
the tenant or co-tenant is at least 62 
years old or is disabled or handicapped 
as defined in this section. An elderly 
family may include a person(s) younger 
than 62 years of age who is essential to 
the care of the disabled and/or 
handicapped person's care and well 
being. (To receive an elderly family 
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deduction, the elderly, disabled or 
handicapped person must be the tenant 
or co-tenant.) 

Eligible tenants or cooperative 
members. Elderly, handicapped, or 
disabled persons and very low-, low-, or 
moderate-income households or any 
combination thereof as planned for the 
project and shown on the applicant's 
loan resolution or loan agreement and 
who meet the eligibility requirements of 
Exhibit B to subpart C of part 1930 of 
this chapter. In the case of cooperative 
housing projects, all members must have 
a very low, low, or moderate income 
except that any member who is 
admitted as an eligible member of the 
cooperative may not subsequently be 
deprived of his/her membership or 
tenancy by reason of no longer meeting 
the income eligibility requirements as 
outlined in Exhibit C of subpart A of this 
part 1944 (available in any FmHA 
office). 

Familial status. One or more 
individuals (who have not attained the 
age of 18) being domiciled with: 

(1) A parent or another person having 
legal custody of such individual or 
individuals; or 

(2) The designee of such parent or 
other person having such custody, with 
the written permission of such parent or 
other person, or a person who is 
pregnant or is in the process of securing 
legal custody of any individual who has 
not attained the age of 18 years. 

Gains or profits. For the purpose of 
the patronage capital refund, gains and 
profits do not include dividends payable 
on stock which is nonvoting, limited as 
to the amount of dividends that can be 
paid thereon and limited as to 
liquidation value in the event of 
corporate dissolution. 

Group home. Housing that is occupied 
by elderly, handicapped or disabled 
tenants sharing living space within a 
rental unit in which a resident assistant 
may be required. A group home is 
generally designed as a single household 
dwelling but can be a multi-unit 
structure. 

Handicap. See definition of “Elderly. 

Household. One or more persons who 
maintain or will maintain residency in 
one rental or cooperative unit, but not 
including a resident assistant or chore 
service worker. 

Individual. A natural person. 

Initial operating capital. Cash or a 
pledge, in the form of an irrevocable 
letter or credit to provide cash to pay for 
costs such as property and liability 
insurance premiums, fidelity bond 
premiums if an organization, utility hook 
up deposits, maintenance equipment, 
movable furnishings and equipment, 
printing lease forms and other initial 


operating expenses. The initial operating 
capital will be at least 2 percent of the 
total development cost of the project. 

Interested parties. Any person who 
has or will have a pecuniary interest in 
the project or activities for which the 
applicant is seeking assistance. Persons 
with a pecuniary interest in the project 
or activity shall include but not be 
limited to any-developers, contractors, 
and consultants involved in the 
application for assistance under this 
title or the planning, development, or 
implementation of the project or 
activity. Residency of an individual in 
housing for which assistance is being 
sought shall not, by itself, be considered 
a pecuniary interest. 

Irrevocable letter of credit. Is a 
commerical banking instrument used as 
an unencumbered and standby liquid 
asset in lieu of cash. Guide letter 1944- 
E-6 may be used, and a copy may be 
obtained from any FmHA Field Office. 

Limited equity. The amount of funds 
which have accumulated in the 
cooperative member's partronage 
capital account and as further described 
in subpart E to this part 1944. 

Limited partnership. A partnership 
consisting of one or more general 
partners who are jointly and severally 
responsible for conducting the business 
of the partnership, and one or more 
special partners contributing cash in a 
specific amount as capital to the 
common stock, who are not liable for 
the debts for the partnership beyond the 
funds contributed. 

Limited profit basis. An individual or 
organization applicant who, in order to 
obtain interest credit assistance, will 
agree to limit the amount of profit to be 
obtained. Applicants operating on this 
basis will be permitted to receive a 
return on their initial investment in 
accordance with the requirements 
outlined in § 1944.215 of this subpart. 
The applicant will legally obligate itself 
to regulate rents, charges, rate or return, 
and methods of operation. 

Low-income household. A household 
having an adjusted annual income 
within the maximum low-income limit 
stated in Exhibit C of Subpart A of this 
part 1944 (available in any FmHA 
office). 

Management Reserve. That portion of 
the cooperative occupancy charge which 
is designated for payment of 
professional management services. 

Manufactured home (unit). A dwelling 
unit which is built to conform with the 
Federal Manufactured Home 
Construction and Safety Standards and 
Farmers Home Administration (FmHA) 
thermal requirements. Manufactured 
homes are described further in Exhibit J 
of subpart A. of part 1924 of this chapter. 
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Manufactured home project..A 
parcel(s) of land located in the same 
community which contain two or more 
manufactured home units one each 
parcel for rental or cooperative member 
occupancy and operated under one 
management plan with one loan 
agreement/resolution. For a cooperative 
housing project, the parcels of land must 
be in the same neighborhood and in a 
clustered configuration. 

Maximum debt limit (MDL). The 
maximum amount that FmHA will lend 
for a project based on the lesser of 
appraised value or total development 
cost multiplied by 97 percent for a 
limited profit operation or 102 percent 
for a nonprofit operation. 

Member. A person who has executed 
documents pertaining to a cooperative 
housing type of living arrangement and 
has committed himself/herself to 
upholding the cooperative concept. 

Moderate-income household. A 
household having an adjusted annual 
income within the maximum moderate- 
income limit stated in Exhibit C of 
supart A of this Part 1944 (available in 
any FmHA office). 

Modification. Any change to the 
public or common use areas of a 
building or any change to a dwelling 
unit to comply with handicap 
accessibility. 

Occupancy agreement. A contract 
setting forth the rights and obligations or 
the cooperative member and the 
cooperative, including the amount of the 
monthly occupancy charge and the other 
terms under which the member will 
occupy the housing. An example of the 
agreement is in Exhibit J of this subpart. 

OGC. The Regional Attorney or the 
Attorney in Charge in the field office of 
the Office of the General Counsel (OGC) 
of the United States Department of 
Agriculture. 

Organization. A private nonprofit 
corporation, profit corporation, 
consumer cooperative, association, 
State, or local public agency, trust, 
partnership, or limited partnership. 

Other government assistance. Any 
related assistance from the Federal 
Government, a State, or a unit of general 
local government, or any agency or 
instrumentality thereof. Such related 
assistance shall include but not be 
limited to any loan, grant, guarantee, 
insurance, payment, rebate, subsidy, 
credit, tax benefit, or any other form of 
direct or indirect assistance. 

Owner-builder. A qualified builder- 
applicant who has experience and has 
demonstrated the ability and capability 
to build a RRH project. 

Patronage capital refund. Amounts 
received by the cooperative in excess of 
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operating costs and expenses which 
have been assigned to members’ 
patronage capital accounts each year of 
membership in the cooperative. 

Pecuniary Interest. Financial concern 
or financial gain. 

Private nonprofit corporation. A 
corporation which: 

(1) Is controlled by private persons or 
interests; 

(2) Is organized and operated for 
purposes other than making gains or 
profits for the corporation or its 
members; 

(3) Is legally precluded from 
distributing to its members any gains or 
profits during its existence; and 

(4) In the event of its dissolution, is 
legally bound to transfer its net assets to 
a nonprofit corporation of a similar type 
or to a municipal corporation which will 
operate the housing for the same or 
similar purposes. 

Project. The total number of rental or 
cooperative housing units that are 
operated under one management plan 
with one loan agreement/resolution. 

Public use areas. Interior or exterior 
rooms or spaces of a building that are 
made available to the general public. 

Resident assistant.-A person(s) 
residing in a housing unit who is 
essential to the well-being and care of 
the elderly, handicapped, or disabled 
person(s) residing in the unit and who is 
not related by blood, marriage, or 
operation of the law to these tenants or 
members. The resident assistant is not 
considered to be part of the household 
and is not subject to the eligibility 
requirements of a tenant or member. 
The resident assistant receives 
compensation from sources other than 
FmHA. A resident assistant is not a 
chore service worker as defined in 
Exhibit B of subpart C of part 1930 of 
this chapter. 

Rural rental housing. Structures in a 
rural area which are or will be suitable 
for, and available to, eligible tenants on 
a rental basis for dwelling use. The 
structures may include related facilities 
where appropriate. 

Security value. The present market 
value of the real estate offered as 
security for the loan as determined by 
the loan approval official less the 
unpaid principal balance plus past due 
interest on any other liens against it. 
Other liens will include any prior liens 
and Junior liens to be or likely to be 
taken or subordinated at or immediately 
after loan closing. 

Service agreement. A written 
agreement between the borrower and 
the congregate or group home service 
provider detailing the specific service to 
be provided, the cost of the service and 


length of time the service will be 
provided. 

Service plan. A written plan 
describing how services will be © 
provided to congregate housing or group 
home projects. At a minimum, the plan 
must specify the services to be provided, 
the frequency of the services, who will 
provide the services, how tenants will 
be advised of the availability of . 
services, and the staff needed to provide 
the'services. 

Subscription agreement: The initial 
contract between the prospective 
cooperative member and the 
cooperative specifying the terms of 
application for membership and the 
amount of the membership fee 
contributed by the member. An example 
of the agreement is in Exhibit I of this 
subpart. 

Very low-income household. A 
household having an adjusted annual 
income within the maximum very low- 
income limit stated in Exhibit C of 
subpart A of this part 1944 (available in 
any FmHA office). 

40. Section 1944.211 is amended by 
revising the introductory text of 
paragraph (a), introductory text of 
paragraph (a)(2), (a)(5)(ii), (a)(5)(v)(A), 
{a)(5)(v)(D), the introductory text of 
paragraph (a)(6), the introductory text of 
paragraph (a)(10)(i), by redesignating 
paragraphs (a)(11) and (a)(12) as (a)(12) 
and (a)(13), and by adding new 
paragraph (a)(11) to read as follows: 


§ 1944.211 Eligibility requirements. 

(a) Eligibility of applicant. To be 
eligible for an RCH or RCH loan, the 
applicant must: 

(2) With the exception of a State or 
local public agency, be unable to obtain 
the necessary credit from private or 
cooperative sources on terms and 
conditions that allow the establishment 
of rent or occupancy charges within the 
payment ability of eligible tenants or 
members. 

(5) ¢. @:e 


(ii) The amount of the RRH or RCH 
loan against the property will not 
exceed the estimated market value 
determined in accordance with subpart 
B of part 1922 of this chapter (available 
in any FmHA office). 


ee * 
= 


(A) Not restrict the right to foreclose 
the RRH or RCH moftgage or to transfer 
the lease. 

(D) Permit the borrower, in the event 
of default or inability to continue with 
the lease and the loan, to transfer the 


leasehold, subject to the RRH or RCH : 
mortgage, to a transferee with the 
assumption of the RRH or RCH debt. 

(6) Have or be able to obtain the 
initial operating capital and other assets 


* needed for a sound loan. Loans made to 


nonprofit organizations, consumer 
cooperatives, and to State or local 
public agencies may include up to 2 
percent of the development cost for 
initial operating expenses. 


* * * * * 


(10) ene 

(i) If operating in one community and 
its trade area, meet the following 
additional requirements for an RRH 
loan: 


* * * * * 


(11) In the case of a cooperative: 

(i) Each member must be limited to 
one vote in the affairs of the 
Cooperative. 

(ii) The number of directors must not 
be less than 5, or whatever is allowable 
under State law. 


* * * * * 


41. Section 1944.212 is amended by 
revising the introductory text, by 
redesignating paragraphs (k) through (0) 
as paragraphs (1) through (p), by adding 
a new paragraph (k), by revising the 
introductory text of paragraph (b)(6), 
(b)(6)(iii), (b)(7){ii) and (iii), (d)(2), (e)(2), 
(g), (0), and (p), to read as follows: 


§ 1944.212 Loan purposes. 


RRH and RCH loans may be made to 
qualified applicants to: 


* * * * 


(b) set 

(6) When the downtown location of a 
rehabilitation project dictates such, a 
portion of the structure (such as part of 
the ground floor and basement) can be 
designated for commercial use on a 
lease basis. Loan funds, however, 
cannot be used to finance any cost 
associated with the commercial space. 
In order to determine the correct loan 
amount for the residential portion of 
such a structure, the following 
guidelines will apply: 


* * * * 


(iii) The costs which cannot be easily 
and appropriately isolated (such as the 
cost associated with repair or 
renovation of a boiler, the value of the 
structure “as is,” and certain mechanical 
or electrical components that will 
benefit both commercial and residential 
tenants or members will be prorated 
between the two uses based on the 
percentage of equipment load 
(example—central boiler or air 





conditianing) which would be necessary 
for each portion of the structure. 

(7) eee 

(ii) The propesed use of the leased 
space has a mutually supportive 
relationship to the needs of the 
residential tenants or member and to the 
use of the residential partion of the 
structure. 

(iii) The terms of the lease and the 
proposed use of the leased space do not 
jeopardize the interests of the tenants or 
members of the project or the continued 
use of the residential portion of the 
structure. 

(d) ete 

(2) The facilities are provided for the 
exclusive use of the project or funds are 
limited tothe prorated part of the total 
cost of the facility according to the use 
and benefits to the project. The 
applicant will agree in writing to the 
application, as extra payments on the 
loan, of any subsequent collection by 
the borrower from other users or 
beneficiaries of the facility. 

(e} 2*e 

(2) Recreation center when the project 


outdoer seating) for elderly rental 
projects and active facilities (such as tot 
lots} for family projects will be 
provided. 

(g) Purchase and install ranges, 
refrigerators, drapes, drapery rods and 
clothes washers and dryers. Laundry 
facilities are required in all projects and 
clothes washers and dryers should be 
previded im a central laundry reom. 
Normally, a minimum of one washer and 
dryer should be provided for every & to 
12 units in a project. Clothes washers 
and dryers may not be installed in 
individual units if the installation is not 
customary im the area for the size of 
project and type of housing involved. In 
any ease, beth central and individual 
laundary facilities will not be provided 
in a single project. 

(k) Provide loan funds to pay for the 
cost of educational programs for the 
board of directors. both before and after 
incorporation of the cooperative. 

{o} Contruct demonstration projects 
involving innovative housing units and 
systems which do not meet existing 
published standards, rules, regulations, 
or policies, but do meet the intent of 
providing decent, safe, and sanitary 
rural housing. Only the Administrator 


may authorize loan funds to be used for 
this purpose. 

(p) Finance the conversion of section 
502 units in inventory to. a section 515 
project, in accordance with 
requirements of this. subpart and subpart 
C of part 1955 of this chapter. Loans for 
this purpose can be made only to public 
agencies and private nonprofit 
organizations. Units should be repaired 
or rehabilitated prior to conversion to 
section 515 housing. To facilitate e 
cooperative’s self-maintenance plan, the 
use of 502 inventory houses will be 
considered only if the units are located 
in the eSeiunen bdivision and in a 
clustered tion. 

42. Section 1944.213 is amended by 
revising paragraph (a), introductory text 
of paragraph (b) and paragraphs (b){1} 
and (c)(2) to read as follows: 


§ 1944.2T3 Limitations. 

(a] Loan limits. The Department of 
Housing and. Urban development 
Reform Act of 1989, Public Law 101-235 
requires that the Secretary certify that 
assistance provided any housing project 
is not more than is necessary to make 
the project affordable. Pursuant te this 
Act the applicant must disclose, with the 
preapplication package, other 
Government assistance as defined in 
§ 1944.250 of this subpart proposed for 
the project. The aggregate amount of 
assistance with be taken into account 
when determining the FmHA loan 
amount to be granted. Exhibits A~7 and 
A-9 provide for required documentation 
regarding assistance being sought for 
the proposed project. Additionally, SF 
424.2, “Application for Federal 
Assistance (for Construction),” requires 
that the applicant/entity disclose all 
assistance being sought. 

(b) State Director's lean imitation. 
The amount of the RRH loan(s} on each 
project is limited to the maximum 
amount of the state Director’s loan 
approving authority unless the National 
Office provides prior written 
authorization. All RCH loans wilt 
require National Office authorization. 
To request authorization, the state 
Director must submit the preapplication, 
detailed information of the need and 
market for the project, and his/her 
recommendations. This must be done 
before Form AD-622, “Notice of 
Preapplication Review Action,” or any 
other notice is given to the applicant 
indicating that the loan has been 
determined eligible. Additional RRH 
loans to the same applicant entity may 
be made on the same or contiguous site 
without regard to this limitation if the 
previous project is completed and is 
being successfully operated. A clear 
market demand must be evidenced for 
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any additional units to be provided. 
Each loan wilk also be subject to the 
following additional requirements: 

(1) For nonprofit corporations, 
consumer cooperatives, and State or 
local public agencies, the amount of the 
loan(s} wilf be limited to the 
development cost or the security value 
of each project, whichever is less, plus 
the 2 percent initial operating capital 
and/or the relocation costs incurred as 
indicated in § 1944.215{w) of this 
subpart. 


* * * * * 


(c} * * & 

(2) Commercial facilities except 
essential service-type facilities for 
tenants or members when such facilities 
are not conveniently available. 


* 2 * * *» 


43. Section 1944.215 is amended by 
revising the introductory text of - 
paragraph (a), paragraph (a)f8), the 
introductory text of paragraph (b)(1), 
paragraphs (b}f1)(ii}, (b)(2), the 
introductory text of paragraph (b}{3), 
paragraphs (b}{3}(ii), (b)(6). (e), (£)(3),. by 
redesignating paragraphs (g} through (u) 
as (j) through (x), by adding new < 
paragraphs (g}, (h), and (i), by revising 
newly i paragraphs (j)(2). 
(j)(3}. and (j)(4), the introductory text of 
newly redesignated paragraph (}}, newly 
redesignated paragraphs (m), (r}; (s}{3} 
the introductory text of newly 
redesignated paragraph (s)(5), newly 
redesignated paragraphs (s)(6)(i), 

(s)(6) (iii), (s}(6)fiv), fu), fw), and (x)(1) to 


read as follows: 


§ 1944.215 Special conditions. 


(a) Cost containment. To help assure 
low affordable rental and oceupancy 
rates, projects must be economical in 
construction and not of elaborate design 
or materials. Cost containment is not to 
be interpreted as accepting poor design 
or cheap construction. Projects must 
provide the features and amenities 
necessary for the lifestyles of the 
tenants and members. Consideration 
must be given to the cost/benefit ratio 
when evaluating, recommending or 
requiring specific design features or 
construction techniques. The fallowing 
guidelines should be followed when 
developing projects: 

(8) When evaluating projects, life 
cycle costs will be considered. These 
costs include: Initial costs, future 
replacement costs and operation and 
maintenance costs. The economic lives 
of alternative designs and materials wil! 
be considered. Reductions in initial 
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costs may result in higher life cycle 
costs. 


(b) x * 

(1) Be economically constructed and 
not of elaborate design or materials. All 
new construction will conform with the 
applicable development standards of 
§ 1924.5(d)(1) of subpart A of part 1924 
of this chapter. As a general rule, the 
gross square foot living area of new 
units and related facilities to be 
constructed with loan funds will be 
within the ranges listed below. Living 
area does not include outdoor storage 
space when unfinished or space for © 
heating and cooling equipment. 


* * * * * 


(ii) In townhouse units where living 
area is on two floor levels of the unit, 
the maximum gross square footage of 
living area may be exceeded by up to 70 
square feet, but only to the extent 
necessary to accommodate interior 
stairways. 


* * * * * 


(2) Consist of multi-unit type housing 
with two or more units and appropriate 
related facilities except for the 
conversion of section 502.inventory 
housing as covered in § 1944.212(0) of 
this subpart, manufactured homes and 
group homes. Single family structures 
may be considered for cooperative 


housing projects if economically 
feasible. Group-type single household 
dwellings, if financed, must meet the 
following requirements: 


* * * * * 


(3) Be residential in character and be 
designed to meet the needs of eligible 
tenants or members. Generally, 
structures should not be more than three 
stories high. However, low-rise 
structures with elevators can be 
considered when the following 
conditions exist: 


* * * * * 


(ii) Land costs are such that one- to 
three-story construction would result in 
a unit cost-and rental/occupancy rates 
in excess. of-what eligible tenants and 
members can afford. 


* * * * * 


(6) Meet the needs of handicapped 
tenants in rental projects. At least 5 
percent of the units in the project or one 
unit, whichever is greater, must be 
accessible to or adaptable for physically 
handicapped persons. The percentage of 
the units provided may be modified if an 
applicant shows, through information 
obtained from a State, local or 
independent agency or organization 
serving handicapped people, that a 
different percentage of accessible or 
adaptable units is appropriate. 


However, at least one accessible unit 
will be provided. Adaptable units must 
be constructed in accordance with the 
Uniform Federal Accessibility 
Standards, sections 4.34.3 through 4.34.6. 


* * * * * 


(e) Refinancing loans. Each borrower, 
except those borrower(s) whose loans 
were made pursuant to contracts 
entered into on or after December 15, 
1989, must agree to refinance the unpaid 
balance of the loan when requested by 
the Agency. The rates and terms of the 
refinanced loan must be considered 
reasonable by the Agency to enable the 
borrower to offer the units to eligible 
tenants and members at rates within 
their payment ability. The refinancing of 
a loan must comply with the restrictions 
indicated in § 1944.236(b)(5) of this 
subpart and subpart F of part 1951 of 
this chapter. 


(f) s**t 

(3) Form FmHA 1944-35, “Loan 
Resolution for an RRH Loan to a 
Broadly Based Nonprofit Corporation or 
RRH Loan to a Profit Type Corporation 
or RRH Loan to a Profit Type 
Corporation Operating on a Limited 
Profit Basis or RCH Loan to a Nonprofit 
Cooperative Corporation.” 

(g) Cooperative management. 
Consideration must be given to the 
special conditions of a cooperative 
housing structure concerning 
management. The following forms of 
management will be recognized for 
cooperative housing. 

(1) Self-management. The primary 
management objective for small housing 
cooperative. To achieve this, education 
and training efforts should be an on- 
going part of their early years of 
operation. Accordingly, modest 
educational costs will be permitted in 
the budget as a subheading under 
management expenses, It is understood 
that, in the beginning, it may be 
necessay to obtain some outside 
services, such as a bookkeeper. If so, 
then partial self-management can be 
considered. It will be necessary for a 
qualified nonmember (individual or 
organization) to advise the boatd during 
the formative years of the cooperative. 
Exhibits E and F to this subpart will be 
used as a guide for determining the 
qualifications of the adviser. 

(2) Partial self-management. Certain 
management and/or supervisory 
services contracted from a technical 
service organization, housing authority, 
or management firm, etc. If this 
additional assistance does not enable 
the cooperative to manage itself, then 
the ultimate solution will have to be 
contract management. 


2237 


_(3) Contract management. 
Professional services contracted for the 
day-to-day supervision of cooperative 
operations. The board of directors 
would develop the policies which would 
then be administered by the 
management agent. 

(h) Cooperative membership fee. 
Cooperative housing is a form of 
homeownership. In order to promote a 
commitment from prospective members, 
cooperatives will require a membership 
fee. The membership fee established by 
the board of directors will be equal to 
one month’s occupancy charge. Once the 
fee has been established, that amount 
will be uniformly applied to all 
members. Members unable to pay a 
cash membership fee should be 
permitted to make monthly payments 
without interest, until the membership | 
fee is paid; however, a cash payment of 
at least $25 should be required at 
occupancy. The period of payment on 
the membership fee should not exceed 
12 months. 

(i) Membership limited equity. (1) 
RCH loans will only be made to 
cooperatives which limit the 
accumulation of equity. The limitations 
are designed to maintain unit 
availability for low-income people. In 
addition, all prospective members must 
have received, prior to becoming an 
actual member, a statement of the 
objectives of the cooperative, debts and 
a declaration describing limited equity 
and what it will mean to them. Exhibit H 
of this subpart will be used for this 
purpose. Limited equity is further 
described in What is Cooperative 
Housing? Which is to be given to 
prospective members. 

(2) Inflation equity which accrues on 
cooperative property is not considered 
part of members’ limited equity and will 
not be taken from the project when a 
member vacates the project. 

(2) RA may be provided to eligible 
tenants and members in eligible projects 
in accordance with Exhibit E to subpart 
C of part 1930 of this chapter. 

(3) At least 95 percent of RA units 
available for newly constructed projects 
must be used to assist very low-income 
tenants and members. Up to 5 percent 
can be used for low-income tenants and 
members. 

(4) Cooperative members must have 
sufficient incomes to pay their 
management reserve charge. RA will not 
be used for this purpose. Management 
reserve charge is further described in 
Exhibit A to this subpart. 


* - * * * 


(l) Eligibility for occupancy. Loans 
will be made on the basis of the housing 





— occupied by eligible tenants and 
as. defeined in § 1944.205 of 
this subpart. Eligible tenants. and 
members must meet the requirements of 
Exhibit B of subpart C of part 1930. of 
this chapter. 


* . 


(m) Tenant and member certification. 
Intitial certification and recertifieations 
will be executed on Form FmHA 1944-8, 
“Tenant Certification,” in accordance 
with Exhibit B to. subpart C of part 1930 
of this chapter. 


(r) National flood insurance. The 
provisions of the National Flood 
Insurance Act-of 1968, as amended by 
the Flood Disaster Protection Act of 1973 
and Executive Order 11988, are 
applicable to. FmHA authorities 
permitting financing of housing now 
located in, or to be located in, special 
flood or mu areas & 
designated by the Federal Emergency 
Management Administration (FEMA). 
Subpart B of part B of part 1806 ef this. 
chapter (FmHA. Instruction 426.2} and 
subpart G of part 1940 of this. chapter 
will apply. 

(s} ake 

(3) Except as otherwise permitted by 
paragraph (s)(6) of this section, housing 
projects must be located in residential 
areas as part of established rural 
communities where essential public 
facilities (such as schools, hospitals and 
generally central water and sewer 
systems), and services (such as 
shopping, medical, and pharmaceutical) 
are readily available in close and 
convenient proximity to. the site. Public 
facilities and services must be adequate 
to support the needs of the tenants and 
members and the housing project. (See 
FmHA Instruction 1992-B, § 1922.55 of 
this. chapter.} 

(5) Noncontigous rental sites. 

(6) * 2 

{i} Essential public facilities (such as 
schools, hospitals and generally central 
water and sewer systems) and services 
(such as shopping, medical and 
paharmaceutical} must be readily 
available in close and convenient 
proximity to the site and must be 
adequate to support the needs of the 
tenants and members and the housing 
project. 

(iit) Evidence must be presented from 
the lecal gaverning body verifying that 
the community has adopted, through 
resolution or other official act, the 
community development and housing 
plan referenced in paragraph {s){6){ii} of 
this section. A copy of ihe adopted plan 


. * 


should be made available to FmHA. 
While it is not necessary that the 
downtown redevelopment/revitalization 
area be formally designated as an urban 
renewal or other similar area, evidence 
supporting a local determination that the 
downtown business area meets the 
criteria established in the community 
development and housing plan must be 
maintained in the locality’s records. 
Documentation received from the local 
governing body must also identify the 
site ar structure involved in the 
applicant's proposal as part of or 
essential to the downtown 
redevelapment/revitalization area. 

{iv} Evidence must be presented to 
FmHA verifying the intended 
commitment of public and private 
resources. which will be available for 
completing any other integrally related 
redevelopment/revitalization activities 
being undertaken in the downtown 
business area along with the applicant’s 
proposed project. 

fu} Concurrence with construction 
contracts. A construction contract 
between the borrower and contractor 
for development of a project will contain 
a provision that it is not in full force and 
effect until the State Director concurs in 
writing in the form, content and 
execution of the contract. Before loan 
closing or before the start of 
construction, whichever occurs first, the 
State Director or his/her delegate will 
concur with the contract form, content 
and execution by including the following 
paragraph at the end of the contract: 

(w) Uniform Relocation Assistance 
and Real Property Acquisition Act of 
1970. Public bodies and agencies which 
have the power of eminent domain and/ 
or condemnation must comply with the 
requirements of this Act. The applicant 
must provide assistance for relocation of 
displaced persons from a site on which 
a project will be located. FmHA laan 
funds. may be increased over and above 
the appraised value of the property to 
cover costs. incurred in the relocation of 
displaced persons. Until instructions are 
published by the National Office, the 
Department regulations found at part 21 
of this title should be followed and the 
National Office should be consulted for 
guidance in developing an RRH or RCH 
loan for a project affected by this Act. 
Generally, if there are alternative sites 
of equal quality which meet the 
Agency's requirements, the site with the 
least relocation impact will be selected. 

x s**t 

(1) As evidence of market feasibility, 
an applicant that proposes a project 
which is expected to use FmHA RA 
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units will only be required to 
demonstrate that a market exists for 
tenants or members eligible for the RA. 


* * * * * 


44. Section 1944.221 is amended’ by 


revising paragraphs (a){¥) and (b) to 
read as follows: 


§ 1944.221 Security. 

(a} s* * 

(1) A second mortgage will be taken 
on a site developed with prior loan(s} 
when a subsequent Ioan is made to 
complete or finish out units on the site 
or when a second initial loan is made to 
develop units on a contiguous site. 


* * * * 


(b)} Financing statement. To secure: the 
FmHA loan, each borrower will execute 
Form FmHA 440-25, “Financing 
Statement,” and a security agreement at 
loan closing pledging all revenue from 
the housing project. This includes any 
FmHA RA payments State or private RA 
payments and/or rent or occupancy 
payments. 


* * * * * 


45. Section 1944.222 is amended by 


revising paragraphs (a), (b)(1), (d), (f), 
(k)(1} to read as follows: 


§ 1944.222 Technical, legal and other 
services. ; 

(a) Appraisals. When real estate is 
taken as security, the property will be 
appraised without regard to such factors 
as race, color, religion, sex, handicap, 
marital or familial status, or National 
origin, and it is unlawful to use an 
appraisal where the person knews, or 
reasonably should know, that the 
appraiser improperly took inta 
consideration the factors indicated 
above. Appraisals for FmHA will be 
done by the multiple housing appraiser 
or a designated contract appraiser 
authorized to make real estate 
appraisals. If security involves two or 
less units, the. property will be appraised 
under subpart C of part 1922 of this 
chapter. For security involving more 
than two units, the appraisal will be 
made under subpart B of part 1922 of 
this chapter (available in any FmHA 
office). Form FmHA 1922-7, “Appraisal 
Report for Multi-Unit Housing,” will be 
completed to show the depreciated 
replacement value of all the buildings 
existing or ta be constructed on the 
property to be taken as security.. 

(b) eee 

(1) Housing and related facilities will 
be planned and developed in 
accordance with subparts A and C of 
part 1924 of this chapter. The housing 
will be designed to meet the needs of the 
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types of persons who will likely occupy 
it. 


* * * * * 


(d) Compliance with Federal, State 
and local codes, regulations.and 
ordinances..Planning, construction.and 
operation of housing financed with an 
RRH or RCH lean will conform with 
applicable laws, ordinances, codes and 
regulations (including any licensing 
required governing such matters as 
construction, heating, plumbing, 
electrical installation, fire prevention, 
health, sanitation, use and occupancy). 


* * * * * 


(f) How toapply for a rural rental or 
rural cooperative housing loan. Exhibit 
A may be used as a guide for applicants 
applying for loans. Extra copies may be 
obtained from FmHA. 

(k) **e* 

(1) The provisions of subpart A of part 
1924 of this chapter pertaining to surety 
bonds are applicable to RRH and RCH 
loans. When interim financing is used 
during the construction period, the 
decision concerning whether or not to 
require surety bonds is the interim 
lender's. If the interim lender decides 
not to require surety bonds, a bond 
waiver is not required from the National 
Office. 


* * * * * 


46. Section 1944.223 is amended by 
revising the section heading and the 
introductory text, the introductory text 
of paragraph (a), and the introductory 
text of paragraph (e)(2) to read as 
follows: 


§ 1944.223 Supplemental requirements for 
manufactured home project development. 

This section includes additional 
provisions that apply to the making of 
loans for manufactured home rental and 
cooperative project development. This 
section will apply in addition to all other 
applicable requirements. contained 
elsewhere in this subpart. All references 
in this subpart to projects and housing 
for rent to eligible tenants will also 
mean the rental of sites with 
manufactured homes within a rental 
project development. 

(a) Eligible projects. When a loan is 
closed on a manufactured home project, 
the borrower will have:constructed and 
completed, pursuant to a commitment 
given in accordance with 
§ 1944.235(c)(2) of this subpart, such 
project designed principally for rental or 
cooperative use for manufactured 
homes, and conforming to the 
development, installation and set-up 
requirements of Exhibit J to subpart A of 
part 1924 of-this. chapter. 


* * « * * 


+e 
e 


(2) Manufactured home projects will 
be designed to provide for a desirable 
residential environment. Innovative and 
imaginative design is encouraged. 
Stylized patterns and monotony will be 
avoided. All property improvements will 
relate to the individual characteristics of 
the land. The project, including 
structures, streets, and all site 
improvements, should be harmoniously, 
efficiently and conveniently arranged in 
relation to the topography and the shape 
of the property. 

47. Section 1944.231 is amended by 
revising the introductory text, the 
introductory text of paragraph.(aj[5), 
(a)(9)(i)(C), the introductory text of 
paragraph (b}(3), (b)(5){i), (b)(5){ii), 
(C)(2), and (c)(3){i) to read. as follows: 


§ 1944.231 Processing 

Preapplications will be processed in 
accordance with this section to assure 
that loan funds are used, to the extent 
possible, to provide housing for eligible 
persons in need of adequate housing. 
Preapplication information is used to 
determine the applicant's eligibility, 
project feasibility and priority for 
available funds, thereby eliminating 
proposals which have little or no chance 
for funding in the near future. 
Information necessary in a 
preapplication consists of SF 424.2, 
“Application for Federal Assistance (For 
Construction),” and all additional 
information and material outlined in 
Exhibit A-7. Preapplications should be 
filed in the FmHA District Office. 

(a) *_* * 

(5) Processing of loan requests within 
annual allocations will be based on the 
priority points received. The ranking 
criteria will not apply to cooperative 
housing proposals. RCH preapplications 
will be handled in accordance with 
paragraph (b)(3) of this section. 

(9) ** t& 

(i) ae @ 

(C) Selected preapplications in excess 
of the District Director's approval 
authority and all RCH preapplications 
will be submitted to the State Office for 
review. The applicant will be notified in 
writing of this action. 

(b) ** 

(3) Selected preapplications that 
exceed the State Director's approving 
authority will be sent to the National 
Office for evaluation, authorization and 
guidance. All cooperative housing loan 
preapplications, regardless of the 
amount, are to be submitted to the 
National Office. Funding for RCH loans 


will be handled in accordance with 
subpart L.of part 1940°of this chapter. 
When preapplications are submitted to 
the National:Office, the following 
information must be included in the 
submission: 


(5) *** 

(i) After reviewing the priority rating 
of the RRH preapplication, the State 
Director should rank and record the 
points earned on Form FmHA 1905-11. 
This form will be maintained in the 
State Office. 

(ii) The State Director will select the 
highest ranking RRH preapplications up 
to the prescribed processing levels for 
the State. Applicants having eligible 
preapplications that do not rank high 
enough and future applicants having 
eligible preapplications will be notified 
through the District Office, using Form 
AD-622, of their eligibility but advised 
that processing priorities and current 
funding levels will not permit further 
processing of their preapplications at 
this time. These preapplications will be 
ranked. numerically based.on their 
rating..As applications.are approved, 
withdrawn or rejected.and/or annual 
allocations increased which permit 
further authorizations, the applicant 
having the preapplication with the next 
highest numerical ranking will be 
contacted. If the factors supporting the 
ranking still exist, authorization to _ 
develop an application will be given. 


* * * * * 


(c) **«* 

(2) Applicants: whose preapplications 
cannot be further processed because 
they lack sufficient priority, or because 
RCH funds are not available, will be so 
notified. Applicants should be advised 
that their preapplication will be retained 
and considered for future funding based 
on its rating. If funding is: not authorized 
within one year from the date:of the 
Form AD-622, applicants will be notified 
in writing that their preapplication will 
no longer be considered unless it is 
resubmitted or updated. In addition, 
until loan funds are available, 
applicants will be advised against 
incurring obligations for legal, 
architectual and engineering work, 
perfecting interests in land rights and 
inviting construction bids or making 
other commitments which cannot be 
fulfilled without loan funds. 

(3) ** * 

(i) “The review action taken by FmHA 
is based on representations made in 
your preapplication presented to FmHA. 
Any changes in approximate project 
costs, size or scope of the project, rental 
(or occupancy) rates to the tenants (or 


BEST COPY AVAILABLE 
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members) or subsidy costs to the 
Government, scope of services, sources 
of funds, or any other significant 
changes in the project or applicant must 
be reported to and approved by FmHA 
in writing.” 

48. Section 1944.232 is amended by 
revising the introductory text, the 
introductory text of paragraph (a)(2), 
(a)(2){i), and (b) to read as follows: 


§ 1944.232 Rental assistance (RA) from 
sources other than FmHA. 

RA from sources other than FmHA 
may be used in new or existing RRH or 
RCH projects. It may be used alone or 
may be combined with FmHA RA. 

(a) ee 

(2) A copy of the proposed RA 
agreement, which is the instrument of 
agreement involving the tenants or 
members, owner and provider of 
assistance. FmHA will not be a party to 
the RA agreement nor have any 
responsibilities under the agreement. 
The RA agreement must state that: 

(i) The payments should be paid 
directly to the tenants or the owner, who 
must advise the tenants of the amount 
and source of the assistance through the 
lease or a supplement to the lease. 
Payments should be paid directly to 
members or to the board of directors of 
a cooperative in accordance with the 
amount required by the occupancy 
agreement. 


* * * * * 


(b) FmHA will provide reasonably 
required information including the 
tenant or member eligibility certification 
needed to execute the provisions of the 
RA agreement and the memorandum of 
understanding. 

49. Section 1944.235 is amended by 
revising the introductory text of 
paragraphs (c)(1) and (c)(2), the 
introductory text of paragraphs (h), 
(h)(1) and (h)(3), to read as follows: 


§ 1944.235 Actions subsequent to loan 
approval. 


* * * * * 


io:***.* 


(1) Interim financing. When the 
amount of the loan exceeds $50,000, the 
applicant should obtain interim 
financing from commercial or public 
sources for the construction period if it 
can be obtained at reasonable interest 
rates. Interim financing will be obtained 
to preclude the necessity for multiple 
advances of FmHA funds. Interim 
financing will be used subject to the 
following: 


* . * * * 


(2) Multiple advances of loan funds. If 
interim financing is not available and 


the applicant supplies such evidence, 
multiple advances will be used subject 
to the following: 


* * * * * 


(h) Prerent-up or preoccupancy 
conference. To promote proper planning 
for initial rent-up and occupancy, the 
District Director will meet with the 
applicant and management firm, if any, 
soon after loan approval. Among the 
items that should be discussed are the 
advertisement of available units, the 
affirmative fair housing marketing 
practices, tenant eligibility and tenant 
selection criteria. The same effort to 
achieve adequate marketing results will 
be required for RCH loans except that 
its completion will be necessary at the 
preapplication stage. 

(1) The District Director will review 
the applicant's marketing plan to 
determine that it is complete and all 
supplemental information is provided. If 
the plan needs to be modified before 
marketing activity begins, approval must 
be granted from the official authorized 
to approve the loan. The District 
Director will review the approved 
operating budget to determine if it is still 
adequate for the initial operating period. 
If it is not adequate, a change in the rent 
or occupancy charge will be made 
according to Exhibit C of subpart C to 
part 1930 of this chapter. 

(3) Prior to initial occupancy by any 
person, the District Director and the 
applicant will reconvene to assess 
implemented marketing activity by 
thoroughly reviewing the marketing 


- plan, anticipated occupancy results and 


the extent of achievement of plan 
objectives. If original marketing 
concepts prove to be less than effective 
and/or if there are changes in the 
housing market, the applicant may be 
required to modify the marketing plan 
for the project. If the District Director 
determines that the applicant is in 
noncompliance with the plan and a 
modification to the plan is not 
warranted, the matter will be referred to 
the FmHA Administrator, attention 
Equal Opportunity Staff Director, 
through the State FmHA compliance 
officer. 

50. Section 1944.236 is amended by 
revising paragraphs (a), (b)(5), (b)(6), 
(c)(3), (c)(6), and (e){1), to read as 
follows: 


§ 1944.236 Loan closing. 

(a) Applicable regulations. RRH and 
RCH loans will be closed in accordance 
with part 1807 of this chapter (FmHA 
Instruction 427.1) and any State 
supplements. Loan dockets for 
organizations and, in special cases, 
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dockets for individuals will be sent 
through the State Office to OGC for 
closing instructions. A profit or limited 
profit organization or individual 
applicant may use any designated 
attorney or title insurance company to 
close the loan in accordance with the 
applicable loan closing instructions if 
the attorney or title insurance company 
and its principals or employees are not 
members, officers, directors, trustees, 
stockholders or partners of the applicant 
entity. Nonprofit organizations may use 
a designated attorney who is a member 
of their organization if the cost is in 
accordance with § 1944.212(j) of this 
subpart. 

(b) xs *2* 

(5) For all section 515. RRH and RCH , 
loans, made pursuant to a contract 
entered into prior to December 15, 1989, 
the following language will be included 
in the mortgage: 


“The borrower and any successors in 
interest agree to use the housing for the 
purpose of housing people eligible for 
occupancy as provided in section 515 of Title 
V of the Housing Act of 1949 and FmHA 
regulations then extant during this 
(15 years for unsubsidized and 20 years for 
subsidized loans) year period beginning 

(the date of last loan on the project 
is closed). No person occupying the housing 
will be required to vacate prior to the close of 
such (15 years for unsubsidized 
and 20 years for subsidized loans) year 
period because of early repayment. The 
borrower understands that should an 
unsubsidized project be converted to 
subsidized within 15 years from the date the 
last loan on the project is closed, that the 
period will be increased by 5 years. The 
borrower will be released during such period 
from these obligations only when the 
Government determines that there is no 
longer a need for such housing or that Federal 
or other financial assistance provided to the 
residents of such housing will no longer be 
provided. A tenant may seek enforcement of 
this provision as well as the Government.” 


(6) For all section 515 RRH and RCH 
loans made pursuant to a contract 
entered into on or after December 15, 
1989, the following language will be 
included in the mortgage: 


“The borrower and any successors in 
interest agree to use the housing for the 
purpose of housing people eligible for - 
occupancy as provided in section 515 of title 
V of the Housing Act of 1949, and FmHA 
regulations then extant during the full term of 
this mortgage. No eligible person occupying 
housing will be required to vacate nor any 
eligible person denied occupancy for housing 
prior to the close of such period because of a 
prohibited change in the use of the housing. A 
tenant may seek enforcement of this 
provision as well as the Government.” 


or 
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(3) Payments on loans will be 
scheduled on the note in accordance 
with the FMI and as provided in 
§ 1944.215(d) of this subpart. 


* * * . 


(6) All loans to be secured by revenue 
bonds or other forms of security other 
than a real estate mortgage or deed of 
trust will be sent to the National Office 
prior to loan approval with all necessary 
information for review and further 
instructions. 

(e) eset 

(1) A loan is.considered closed when 
the security instrument is filed of record 
or, if no security instrument is record, 
when the loan funds are deposited in the 
supervised bank account or otherwise 
made available to the borrower after the 
borrower executes and delivers the note 
any and other required instruments. 


* * * * * 


51. Section 1944.237 is amended by 
revising the heading of the section and 
paragraph (a) to read as follows: 


§ 1944.237 Subsequent loans. 

(a) A subsequent loan is made to an 
applicant/borrower to complete, 
improve, repair, make modifications 
and/or expand the project initially 
financed by FmHA, or for equity and/or 
other purposes when authorized by the 
provisions of subpart B of part 1965 of 
this chapter to avert prepayment. All 
subsequent loans made pursuant to a 
contract entered into on or after 
December 15, 1989, cannot be prepaid. 
* * * * * 

52. Section 1944.239 is amended by 
revising the heading, the introductory 
text and paragraphs (a) through (c) to 
read as follows: 


§ 1944.239 Complaints 
discrimination in use and occupancy of 
RRH and RCH. 

Any tenant/member or prospective 
tenant/member seeking occupancy or 
use of RRH, RCH or related facilities 
who believes he/she has been 
discriminated against because of age, 
race, color, religion, sex, marital or 
familial status, handicap or national 
origin may file a complaint in person 
with, or by mail to the Office of Fair 
Housing and Equal Opportunity, 
Department of Housing and Urban 
Development (HUD), Washington, DC, 
20410, or any HUD office, orto the 
Secretary of Agriculture, Washington, 
_ DC 20250. If a complaint is made to an 

FmHA County, District or State Office, it 
must be directed to the Director of Equal 
Opportunity Staff, National Office, by 
the FmHA employee in charge of that 
office. When a complaint is sent to 


FmHA-EOS by a county or district 
office, the State Director will be made 
aware of the complaint. 

(a) Personnel in FmHA field offices 
will provide assistance to the aggrieved 
party when filling out required forms 
and filing a complaint. 

{b) Each complaint must.contain the 
followinginformation: — 

(1) The name and address. of the 
respondent. 

(2) The name and address of the 
aggrieved person. 

(3) A description and the address of 
the dwell'..g which is involved, if 


appropriate. 


(4) A concise statement of the facts, 
including pertinent dates, constituting 
the alleged discriminatory housing 
practice. 

(c) Participants in FmHA’s housing 
program failing to comply with the 
requirements.of title Vill, as amended 
by the Civil Rights Act of 1968, and the 
respective Affirmative Fair Housing 
Marketing Plan will make themselves 
liable to sanction authorized by law, 
regulations, agreements, rules and/or 
policies governing the program pursuant 
to which the application was made. 

53. Section 1944.240 is revised to read 
as follows: 


§ 1944.240 Exception authority. 

The Administrator may, in individual 
cases, make. an exception to any 
requirements. of this subpart not 
required by the authorizing statute if he/ 
she finds that application of such 
requirement would adversely affect the 
interest of the Government or adversely 
affect the accomplishment of the 
purposes of the program or result in 
undue hardship by applying the 
requirement. The Administrator may 
exercise the authority at the request of 
the State Director. The State Director 
will submit the request supported by 
data that demonstrates the adverse 
impact, citing the particular requirement 
involved and recommending proper 
alternative course(s) of action, and 
outlining how the adverse impact could 
be mitigated. Exception to any 
requirement may also be initiated by the 
Assistant Administrator for Housing. 

54 and.55. Section 1944.250 is revised 
to read as follows: 


§ 1944.250 OMB.controi number. 

The reporting and recordkeeping 
requirements contained in this 
regulation have been approved by the 
Office of Management and Budget and 
have been assigned OMB control 
number 0575-0047. Public reporting 
burden for this collection of information 
is estimated to vary from 15 minutes to 


40 minutes per response, with an 
average: of 6.4. hours per response 
including time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send.comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Department of Agriculture, 
Clearance Officer, OIRM, room 404-W, 
Washington, DC 20250; and to the Office 
of Management and Budget, Paperwork 
Reduction Project. {OMB# 0575-0047), 
Washington, DC 20503. 


56. Exhibit A to-subpart E is revised to 
read as follows: 


Exhibit A of: Subpart E—How To Bring 
Rental and Cooperative Housing to Your 


Town 
Contents 


I Introduction 

Il Applying for a Loan 

Ill Review of the Preapplication 

IV Developing the Loan Docket 

V Review of the Complete Docket 

VI Construction 

VII Open House 

VIII Exhibits 

A-1 Legal Service Agreement 

A-2 Survey of Existing Rental Housing 

A-3 Rental Housing Survey 

A-4 Cooperative Housing Survey 

A-5 Housing Survey Summary 

A-6 Housing Allowances for Utilities and 
Other Services 

A-7 Information to be Submitted with 
Preapplication for a Rural Rental 
Housing ([RRH) and a Rural Cooperative 
Housing, (RCH) Loan 

A-8 Outline of Professional Market Study 

A-9 Administrative Process for Combining 
FmHA Assistance with Low-Income 
Housing Tax Credits 

A-10 Information.to be Submitted with 
Application for a Rural Rental Housing 
(RRH) and a Rural Cooperative Housing 
(RCH) Loan. 


I Intreduction 


A. Most areas in rural America need more 
adequate rental housing. Some people with 
modest incomes live in impoverished housing 
that is cold in the winter and hot in the 
summer because adequate housing at a 
reasonable rent is not available. Other 
households that prefer to rent have the choice 
of either commuting many miles to work or 
living in the substandard rental housing that 
is available in.small rural communities. To 
help reduce this rental housing-shortage, the 
Farmers Home-Administration (FmHA) 
finances rental housing in rural communities. 

B. To augment the choice of living 
accommodations available to modest. income 
persons, FmHA also provides financing for 
cooperative-type housing units. Although this 
kind of housing units is appropriate only to a 
particular group of persons, it also serves to 
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help reduce the existing housing shortage in 
rural communities. Nonprofit organizations, 
other types of organizations and individuals 
may qualify for these housing loans. 
Information about the loans is available at 
the local FmHA office. 

C. This handbook will assist interested 
persons and groups in applying for a rural 
rental or cooperative housing loan. It also 
briefly explains requirements regarding the 
construction and operation of the housing. 

D. The basic guidelines in this handbook 
apply to all applicants; however, some 
procedural requirements will vary depending 
on the size of the project being proposed and 
the type of applicant/borrower. However, in 
no instance will different policies, practices 
or procedures be utilized in the evaluation or 
in determination of the creditworthiness of 
any organization or person(s) in connection 
with the provision of any RRH or RCH loan 
or other financial assistance for a project or 
other financial assistance which is secured 
by residential real estate because of race, 
color, religion, sex, handicap, marital or 
familial status, age, or National origin. 

E. The objective of the FmHA housing loan 
program is to provide credit for housing that 
serves the needs of eligible very low-, low-, 
and moderate-income permanent residents. 

F. Successful housing depends on the 
existence of the following three important 
conditions: 

1. There must be a need for the housing to 
be built. 

2. The housing must fit the needs of 
prospective tenants or cooperative members 
from the standpoint of location, design and 
cost. 

3. The applicant for a loan must provide 
adequate information to FmHA to show that 
these basic conditions can be met. 


Il Applying for a Loan 


A. An individual, organization or group 
organization to provide housing may apply 
for a loan through the local FmHA District 
Director serving the area where the housing 
will to be located. 

B. The applicant should read FmHA 
Instruction 1944-E before applying for a loan. 
The applicant also should discuss the 
proposed housing with the District Director 
before completing a preapplication. 

C. Applying for a loan begins with SF 424.2 
(for preapplication submission). Included 
with the preapplication form should be the 
supporting material or information listed in 
Exhibit A-7. This information will enable 
FmHA to determine: 

1. The eligibility of the applicant; 

2. The feasibility (economic, environmental 
and architectural) of the proposed housing; 
and 

3. That prospective cooperative members 
have read and understand their 
responsibilities as outlined in What is 
Cooperative Housing? (available in any 
FmHA office) before agreeing to a 
cooperative housing project. 

3. The suitability of prospective members 
to cooperative life; and 

4. Whether the proposed housing can 
appropriately be financed by FmHA. 

D. This information usually can be 
furnished by the applicant without hiring 


extensive professional services. It should be 
factual and specific based on objective 
investigations and realistic estimates. 


III. Review of the Preapplication 


A. If the proposal exceeds the District 
Director's approval authority, he/she will 
submit the docket to the FmHA State Director 
for consideration. If the proposal exceeds the 
State Director's approval authority, he/she 
will send the docket, including comments and 
recommendations of the District and State 
Office staffs, to the FmHA National Office in 
Washington, D.C. for review. All cooperative 
housing proposals will be sent to the National 
Office for review. 

B. The completeness and accuracy of 
information submitted with the 
preapplication is especially important when 
reviews are necessary by FmHA offices 
remote to the proposed site and without 
direct knowledge of conditions and 
circumstances involved with the project. The 
description of the planned housing must be 
clear, complete and concise to ensure timely 
reviews by FmHA. 3 

C. When the reviews are completed, the 
District Director will notify the applicant, 
using Form AD-622, “Notice of Review of 
Preapplication Action,” of FmHA’s decision. 

If it appears a loan can be made, the 
District Director will explain the additional 
steps that will be required. If favorable action 
cannot be taken on the preapplication, the 
District Director will explain why and may be 
able to suggest changes to permit a loan to be 
made. 


IV. Developing the Loan Docket 


A. When an applicant is authorized to 
submit a formal application, the District 
Director will review the items required in 
Exhibit A-9. The amount of information 
required will vary based on the complexity 
and size of the proposed project. The District 
Director will also provide forms and guides to 
assist the applicant in recording required 
information. Some of the guides are included 
as exhibits in this handbook. The applicant is 
responsible for providing the information 
required. The District Director will assemble 
this information and complete the docket. 

B. The following information will be helpful 
in developing a loan docket. The first two 
items are applicable only to nonprofit 
organizations. The other items apply to any 
applicant. In addition, the requirements of 
Exhibit A~7 of this subpart must be met when 
developing a preapplication and the 
requirements of Exhibit A-9 must be met 
when developing an application. 

1. Getting organized if applicant is a 
nonprofit organization and has not adopted 
articles of incorporation and bylaws. a. 
Steering committee or sponsor. The group 
may choose a steering committee or, in the 
case of a cooperative, a sponsor to act for it. 
An attorney will usually be required to 
advise the organization on incorporation and 
assist in developing the loan application. The 
steering committee, or sponsor, should select 
an attorney who is interested in the proposed 
housing and will render the necessary 
services promptly for a reasonable fee. 

b. Articles of incorporation and bylaws. 
FmHA has developed model articles of 
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incorporation and bylaws for nonprofit 
organizations. The steering committee, or 
sponsor, should arrange for the District 
Director to meet with the attorney. The 
District Director will give the attorney copies 
of the FmHA model articles of incorporation 
and bylaws and explain FmHA requirements. 
Separate bylaws have been developed for 
cooperatives and for rental housing 
organizations. 

c. Attorney’s fees. Reasonable attorney's 
fees may be included in the FmHA loan. A 
written agreement between the applicant and 
attorney is required. See Exhibit A-1.for a 
sample copy of an agreement. 

d. Board of directors. The steering 
committee, or sponsor, usually selects the 
incorporators for the corporation. The board 
of directors is responsible for conducting the 
corporation's business, including obtaining 
the loan and providing overall management 
after the housing is completed. 

2. Obtaining broadly based membership for 
rental housing. a. A nonprofit corporation 
applying for a loan must have and maintain a 
broadly based local membership, including 
leaders in the community, representing a 
variety of interests in the community. The 
members may be individuals or organizations 
but each member is limited to one vote. 

b. The purpose of the broadly based - 
membership requirement is to obtain 
community support, provide enough members 
to be able to rotate officers and members of 
the board of directors, protect the 
Government's financial interest as mortgagee 
and provide assurance that the housing will 
be a success and the purpose of the loan 
carried out. 

c. In RRH loans made to nonprofit. 
organizations and public bodies, there is no 
profit incentive. The term of the loan may be 
for as long as 50 years. Therefore, factors 
such as the prospect for continuous 
competent management and supervision, 
maintenance and adequate community 
support for the housing project over the 
expected life of the loan are important. 

d. A membership list showing the names 
and addresses of each member should be 
maintained by the secretary of the 
organization. 

(1) Number of members required. The 
organization should have at least 25 
members. The number of members may be 
decreased for projects with less than 25 units. 

(2) Contributions by members. Nonprofit 
corporations may require a membership fee 
or ask prospective members for a 
contribution. This is the method often used 
by nonprofit corporation applicants to raise 
initial operating capital. However, no such 
fee or contribution can entitle a member or 
prospective member to a preference in 
occupancy of the housing. 

3. Cooperative membership. a. Only those 
persons who will reside in the cooperative 
housing will be members of the cooperative. 
The composition of the board of directors will 
be drawn from that membership, initially by 
appointment and later by election from the 
general membership. The board should be 
composed of at least 5 members. 

b. The board of directors, with assistance 
from the adviser to the board (discussed in a 
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later section), will devise the rules and 
regulations under which the cooperative will 
operate. Additionally, the board will be 
responsible for management of the 
cooperative. 

c..A membership list showing the names 
and addresses of each member will be 
maintained by the secretary of the 
cooperative. 

d. Cooperative membership will require the 
deposit of a membership fee by each member 
as outlined in § 1944.215(h) of this subpart. 
The fee will be retained by the cooperative 
for as long as the person remains a member 
of the cooperative. The fee will be refunded 
to the person when membership is 
terminated. 

4. The applicant should communicate with 
officials of the community early in the 
development of the proposal to explain the 
benefits of the proposed housing to the 
community. This meeting will serve to 
remove the uncertainty of the impact of the 
housing on the community and may aid in a 
timely processing of the preapplication. The 
support of community officials is helpful in 
obtaining environmental clearances, possible 
zoning changes, favorable taxation, etc. 

5. Initial operating capital. a. All applicants 
must have enough inital operating capital to 
get started. When justified, FmHA may 
include these funds in a loan made to a 
consumer cooperative, nonprofit organization 
or public body. Initial operating capital 
should be sufficient to pay such costs as 
property and liability insurance premiums, 
fidelity bond premiums when the applicant is 
an organization, utility hook-up charges and 
deposits, maintenance and other equipment, 
lease forms, furnishings, loan payments that 
may become due during construction and 
other initial expenses. 

b. At least 2 percent of the total 
development cost of the project is required 
for initial operation and maintenance costs, 
The applicant can determine the amount 
required by working out a detailed budget of 
income and expenses for the period of time 
until the housing is ready for occupancy and 
income will be available. The actual budget 
may indicate that more than 2 percent is 
needed. 

6. Analysis of market to determine demand 
for rental housing. a. Applicants should 
discuss with the District Director the type of 
market analysis that will be needed. 
Applicants must comply with paragraph II of 
Exhibit A-7 when preparing market 
information. 

b. Exhibits A-2 and A-3 are sample forms 
which may be modified by the applicant to 
assist in the assembly of the information for 
the market analysis. 

7. Planning to serve the market. a. Planning 
the housing to serve the market in the 
community involves more than obtaining a 
blueprint of the building. It requires a careful 
evaluation of conditions in the community 
and careful planning to assure that the result 
will be good housing designed for 
independent living at a cost eligible tenants 
can afford. Well planned housing is: 

(1) Convenient, attractive, safe and 
comfortable. 

(2) Easily maintained. 


(3) Located where tenants or members can 
have easy access to the goods and services 
they require for daily living. 

(4) Planned to meet all codes, regulations, 
and acceptable construction practices. 

(5) Priced within an affordable range of its 
prospective tenants and members. 

(7) Energy efficient and complies with 
FmHA's thermal performance standards. 

b. The District Director and State Office 
architect can provide information that will 
help the applicant in planning the housing. 

8. Selecting an architect. a. The services of 
an architect are required for all housing 
projects which have more than four units. 
The cost of a registered architect/engineer 
may be included in the loan. 

b. Before anything more than schematic 
drawings are prepared, the applicant and its 
architect, the FmHA architect/engineer and 
the District Director should arrange a 
meeting. This meeting will acquaint the 
applicant's architect with the purposes of the 
housing and FmHA’s requirements. This will 
be helpful in eliminating misunderstandings. 
Among the topics that should be discussed 
are: 

(1) Objectives of the housing program. 

(2) Design requirements that will produce 
good housing at reasonable cost. 

(3) Stages at which FmHA must review 
plans and specifications. 

(4) Services the architect will be expected 
to perform. 

(5) Agreement between architect and 
applicant. 

9. Selecting a site. a. The location of the 
housing is an important part of planning to 
serve the market. Occupants should have 
easy access to required services. A desirable 
residential setting within a rural community 
is essential. 

b. Site cost is also important. The total cost 
of the site, including the cost of 
improvements and the price of the land, must 
be considered. Both may be included in the 
loan. However, loan funds made available to 
purchase land may not exceed the present 
market value of the land in its present 
condition as determined by an FmHA 
appraisal. 

c. Before buying a site, the applicant should 
consult the architect to determine the 
suitability of the site for the proposed 
housing. The applicant must consider the site 
requirements detailed in paragraph III of 
Exhibit A-7 of this instruction. The applicant 
should not enter into any firm agreement to 
buy a site with the expectation of receiving 
an FmHA loan without consulting with the 
District Director and prior to the Agency's 
completion of the environmental impact 
review. 

10. Drawings, specifications and cost 
estimates. The size, complexity and cost of 
housing projects can vary from a duplex 
located on a small building lot to a complex 
of buildings located on a site containing 
several acres. The applicant must provide 
drawings and specifications in accordance 
with paragraph IV of Exhibit A-7 of this 
subpart. 

11. Budgets. a. The initial budget should 
cover the period from the date the first 
construction expenses are incurred until the 
end of the applicant's first fiscal year 
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following completion of the housing. After the 
final cost estimate has been made and the 
amount of the loan needed has been 
determined, a budget for a typical year 
should be developed. 

b. This budget should be based on a typical 
annual operation after the project is 
occupied. Budgeting is an important part of 
the management. The applicant should spend 
enough time working on it to assure that the 
estimates are realistic. Budgets will be 
required each year until the FmHA loan is 
repaid in full. The budget serves several 
purposes including: 

(1) Helps determine rental or occupancy 
rates. . 

(2) Indicates financial soundness. 

(3) Serves as a guide for paying expenses. 

c. Form FmHA 1930-7, “Statement of 


. Budget and Cash Flow,” and its 


accompanying Exhibit A-6 are a sample 
budget form and utility allowance form. 

12. Loan resolution or loan agreement. 
When the applicant is a corporation or an 
individual applying for a loan above certain 
amounts, a copy of the required loan 
resolution or loan agreement should be 
obtained from and discussed with the District 
Director before the loan docket is developed. 
Among other things, this document outlines 
how the income from the housing is to be 
used. These requirements should be 
understood at the time the budget is 
developed. 

13. Rental management plan. A detailed 
management plan will be developed which 
will outline the basic policies and procedures 
to be followed and the duties of the officers 
and employees. The applicant must manage 
the project in accordance with the 
requirements of subpart C to part 1930 of this 
chapter. 

14. Rental manager and caretaker. a. A 
comprehensive management program is 
essential to the successful operation of the 
project. A carefully written plan should be 
developed in accordance with Exhibit B of 
FmHA Instruction 1930-C. 

b. The use of an onsite manager should be 
based on the size of the project. The manager 
should be readily available to the tenants. 
The manager might be one of the tenants or a 
member of the board of directors of a 
nonprofit corporation. The manager's duties 
should be specified in the management plan. 

c. The board of directors of a corporation is 
responsible for overall-supervision and 
management of all its affairs. The board 
should delegate actual operating and 
management responsibility to committees or 
individuals and meet often enough to see that 
enterprise is being managed successfully. 

15. Cooperative self-management. a. The 
success of cooperative housing will depend 
on how well the members are able to manage 
the cooperative themselves with assistance 
from the adviser to the board. The 
cooperative must first develop and designate 
those areas of responsibilities to be delegated 
to committees, a list of the committees, and 
the functions of the committees. A copy of 
this information will be provided to each 
prospective member. 

b. It will be necessary for the proposed 
board of directors-to become familiar with 
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how a cooperative is supposed to work 
before it is able to successfully assume the 
responsibilities of running the cooperative. 
This can best be achieved by participating in 
programs designed for the express purpose of 
educating potential board members. The 
prospective board members will be expected 
to take part in such a training program. 

c. Participation on committees by members 
will be on a voluntary basis. However, if it 
appears a committee does not have sufficient 
numbers for it to adequately operate, then 
additional members will be expected to 
volunteer their time and talents. Thus, 
participation on committees is voluntary up 
to a point. If a member has experience in a 
particular area, that member should be 
encouraged to join the committee which will 
benefit from his/her experience. The 
cooperative will need a total commitment 
from the membership in order to assure 
success of self-management. Examples of the 
types of committees which may be 
considered are: 

(1) Maintenance 

(2) Groundskeeping 
(3) Communications 
(4) Budget and finance 
(5) Rules 

(6) Recreation 

(7) Home service 

d. If the cooperative is not successful in 
managing itself, professional management 
will be hired by the cooperative. 

16. Occupancy policies. a. Applicants 
should review ca’ the occupancy 
requirements with the District Director. 
Particular attention should be given to the 
following requirements: 

(1) The housing must be open to all eligible 
persons regardless of race, color, religion, 
sex, handicap, marital or familial status, age, 
or national origin. 

(2) The incomes of tenants and the initial 
incomes of cooperative members must be 
within the maximum income limits approved 
by FmHA. 

b. Additional guidance concerning 
occupancy in congregate housing projects can 
be found in Exhibits B-10 and B-10A to 
subpart C of part 1930 of this chapter. 

17. Cooperative board of directors. The 
board will essentially be the backbone of the 
cooperative structure. In this capacity it will 
be responsible for establishing the policies 
and procedures which will govern the 
operation of the cooperative and for 
enforcing those policies and procedures. The 
board will be composed of members of the 
cooperative with the same interests and 
concerns as the general membership. For 
instance, instituting an increase in the 
occupancy rates or terminating a member's 
right to cooperative ownership because of 
serious repeated violations of cooperative 
rules and regulations will be the types of 
actions which are taken by the board. The 
members of the board will be affected by 
these same decisions since they must adhere 
to the same rules and regulations as the rest 
of the cooperative community. 

18. Adviser to the board. Resident{(s) of the 
community who is not a member of the 
cooperative will serve as an adviser to the 
board during the period of formation and 
until the board of directors has effectively 


demonstrated its ability to manage the 
cooperative. At that time, the adviser will 
maintain close contact with the cooperative 
and provide advice and assistance as needed. 
The adviser may also be an organization; 
however, one specific individual will have 
sole contact with the board. to eliminate 
confusion and to prevent one person from 
countermanding another's instructions. The 
adviser will closely monitor the cooperative 
for at least 2 years after it becomes its own 
manager. This time may vary, depending on 
the circumstances. The adviser must be very 
carefully selected to ensure that adequate 
guidance is given to the board. The adviser 
must be able to meet certain criteria in order 
to provide the best possible counsel. The 
Qualifications of an Adviser to the Board, 
Relationship of Adviser to Members, and 
Adviser Responsibilities, found at Exhibits E, 
E-1, and F of this subpart, should be used in 
evaluating potential advisers. While it may 
not be possible to find some one individual or 
individuals who can meet all the 
requirements outlined, the criteria should be 
used as guides in determining the best 
candidate. FmHA will provide counsel to the 
cooperative during the interview period and 
must approve the selection of the 
individual(s). We recognize the adviser will 
require compensation for services rendered, 
however, the amount paid should not 
severely limit the amount of patronage 
capital accruing to the members. 

19. Management reserve. The board's 
ability to manage the cooperative will 
determine whether members will receive 
equity from membership in the cooperative. A 
set rate for professional management will be 
assessed each month as part of the 
occupancy rate and will be maintained in a 
separate reserve account. If the cooperative 
is successful at managing its. own affairs 
during the year, the amount accumulated in 
the reserve will be assigned equally to each 
member at the end of the year as patronage 
capital. This same procedure will be followed 
each year, allowing a buildup of patronage 
capital. If professional management is hired 
by the cooperative to correct deficiencies 
which have arisen from poor self- 
management, further accumulations to the 
management account will then be used to pay 
for professional management and the amount 
being accrued to the members’ patronage 
capital account will be suspended. If the 
amount being accumulated for management 
is not sufficient to meet the needs, occupancy 
rates will be increased to cover the expense 
of management. When the cooperative begins 
to again manage itself, the assessment for the 
management reserve will resume as 
previously stated. Any other income 
remaining at the end of the year will also be 
assigned as patronage capital. Assignment 
from both of these sources must be 
accomplished in accordance with the IRS 
ruling concerning patronage distribution. 
Careful records must be kept to track the 
monthly amount being contributed by each 
member to the management reserve account 
so that the cooperative will know how much 
patronage capital the member is entitled to 
should membership be terminated prior to the 
end of the fiscal year. FmHA rental 
assistance proceeds are not to be used to 
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make the member's contribution to the 
management reserve account. Therefore, the 
member must have sufficient.income from 
which to make this payment. If it becomes 
necessary to hire full-time professional 
management, then the management fee will 
be considered part of the shelter cost and 
thus eligible for RA. FmHA will assist the 
adviser to the board in determining if and 
when professional management will be hired 
in lieu of self-management. In the event the 
adviser and FmHA are unable to reach an 
agreement regarding the hiring of 
professional management, the ultimate 
decision will rest with FmHA. Compensation 
paid to the adviser will be shared by 
members through the deduction of equal 
amounts from their management reserve 
payments. 

20. Rules and regulations. The rules and 
regulations for tenants and members shouid 
be developed by the applicant and a copy 
included in the loan docket. 

21. Lease or occupancy agreement. The 
applicant should develop an application form 
for occupancy and a lease or occupancy 
agreement form in accordance with the 
requirements of subpart C of part 1930 of this 
Chapter. Exhibit J of this subpart is to be 
used as a guide for developing an occupancy 
agreement. Copies of these forms should be 
included in the loan docket. 

22. Affirmative fair housing marketing. In 
order to promote proper planning for initial 
rent-up and occupancy, the District Director 
will meet with the applicant after loan 
approval, preferably at the preconstruction 
and/or the prerent-up or preoccupancy 
conference to discuss the Affirmative Fair 
Housing Marketing Plan or other similar 
agreement approved for the project. In the 
case of a cooperative, the District Director 
will discuss the Plan at the preapplication 
stage. 


V_ Review of the Complete Docket 


A. When the applicant has developed the 
complete loan docket, it should furnish and 
discuss the information with the District 
Director. SF 424.2, the information and 
materials listed in Exhibit A-9 plus FmHA 
forms provided by the District Director 
become the loan docket. 

B. If the docket is submitted to the State 
Office for consideration, the State Director 
will indicate any special requirements that 
need to be met before loan approval or loan 
closing. 

C. Commercial financing should be used for 
projects during the interim construction 
period if available at reasonable rates and 
terms, FmHA can make a conditional 
commitment to the interim lender that will 
loan the funds to finance the construction of 
the project. The commitment will be 
conditioned upon acceptable performance by 
the builder and payment of all construction 
bills. After the conditions have been met, the 
FmHA loan will be closed to pay the interim 
construction indebtedness. Draws on interim 
loan funds will be made only as needed and 
will require the joint approval of the 
applicant and the FmHA District Director. 

D. In other cases FmHA can make 
advances of loan funds for construction, the 
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note and mortgage will be signed by the . 
applicant and the loan funds deposited in a 
joint bank account at loan closing. The loan 
funds are disbursed from the bank account as 
needed. Checks on the account must be: 
signed by the borrower and countersigned by 
the FmHA District Director. 


VI Construction 
The start of construction is the first 


physical sign that the housing will become a’ | 


reality. The construction period is a most 
critical period of time. 

A. Competitive bidding. 1. Competitive 
bidding is recommended and may be required 
by FmHA in some cases. If required, the State 
Director's letter sent after the loan is 
authorized will instruct the District Director 
to have the applicant or its architect complete 
the necessary bid documents. 

2. The applicant and the architect should 
invite competent contractors to bid on the 
housing. If bids are within the estimates, the 
successful bidder will be selected and the 
contract for construction will be awarded. 
During construction, a qualified FmHA 
representative and the applicant and its 
architect will inspect the work to protect their 
respective interests in the project. Payment 
will be made from the FmHA loan funds, or 
interim loan funds, according to provisions in 
the contract. 

B. Construction without competitive 
bidding. When competitive bidding is not 
required, the loan docket will include reliable 
cost estimates or a firm offer to build from a 
builder selected by the applicant. A contract 
concurred with by FmHA will be executed by 
the applicant and the contractor. If full 
architectural services are obtained by the 
applicant, inspection of the work will be 
performed by the architect's staff. The 
applicant and FmHA will inspect the 
construction to protect their respective 
interests in the project. Payments will be 
made to the contractor in accordance with 
the terms of the contract. 

C. Starting construction. Construction 
should not be started until the FmHA loan is 
closed or the FmHA commitment has been 
made to the interim lender. 


VII Open House 


Promotion of the housing availability 
should start at least 90 days prior to 
completion. The applicant may want to 
create interest in the housing and build up the 
list of prospective tenants or members by 
having a dedication ceremony. This will 
attract attention and remind the local 
residents of what the housing means to the 
community. This is especially recommended 
for housing developed by nonprofit 
corporations. 


VII Exhibits 


The following exhibits may be used when 
applicable and, if necessary, adapted to meet 
the specific needs of applicants. 


Exhibit 

A-1 Legal Services Agreement 

A-2 Survey of Existing Rental Housing 
A-3 Rental Housing Survey 


A-4 Cooperative Housing Survey 
A-5 Housing Survey Summary 


A-6 Housing Allowances for Utilities and 
Other Public Services 

A-7 Information to be Submitted with 
Preapplication for a Rural Renta! 
Housing (RRH) or a Rural Cooperative 
Housing (RCH) Loan 

A-8 Outline of Professional Market Study 

A-9 Information to be Submitted with 
Application for a Rural Rental Housing 
(RRH) or a Rural Cooperative Housing 
Loan. 


57. Exhibit A-1 is revised to read as 
follows: 


Exhibit A-1 of Subpart E—Legal Services 
Agreement (For Cooperative or Other 
Nonprofit Organizations) 

Agreement made this ———day of 
——, 19 —- between the 
————_—_———_ hereinafter called the 
(owner) (board of directors), and 
———_——_—_—___——_, hereinafter called the 
attorney, witnesseth: 

Whereas the (owner) (board of directors) 
intend to form a cooperative or other 
nonprofit corporation, hereinafter called the 
(corporation) (cooperative), to construct and 
operate a rural housing project in 


(Town) (County) = (State) 

and to obtain a loan from the Farmers Home 
Administration to finance the construction, 
and the attorney agrees to perform all legal 
services necessary to incorporate the 
(corporation) (cooperative), and to perform 
all other customary legal services necessary 
to the organization, financing, construction, 
and initial operating of the proposed rural 
housing project, such services to include but 
not to be restricted to the following: 

1. Prepare and file incorporating papers 
and supervise and assist in taking other 
necessary or incidental actions to create the 
(corporation) (cooperative) and authorize it to 
finance, construct, and operate and proposed 
housing project. 

2. Prepare for and furnish advice and 
assistance to the owner, or to the board of 
directors and officers of the corporation, in 
connection with (a) notices and conduct of 
meetings; (b) preparation of minutes of 
meetings; (c) preparation of adoption of 
necessary resolutions in connection with the 
authorization, financing, construction, and 
initial operation of a rural housing project; (d) 
special tax treatment applicable to housing 
cooperatives; (e) necessary construction 
contracts;.(f} preparation of adoption of 
bylaws and related documents; (g) any other 
action necessary for organizing the 
(corporation) (cooperative) or financing, 
constructing, and initially operating the 
proposed housing project. 

3. Review construction contract, bid-letting 
procedure, and surety and performance 
bonds. 

4. Examine real estate titles and prepare, 
review and record deeds and any other 
instruments. ‘ 

5. Cooperate with the architect employed 
by the (owner) (board of directors) in 
connection with preparation of survey sheets, 
easements, and any other necessary title 
documents, construction contracts, and other 
instruments. 


6. Render legal opinions as required by the 
(owner) (board of directors) or the Farmers 
Home Administration, United States - 
Department of Agriculture. ~ ~ 

7. (Owner) (board of directors) agree:to pay 
the attorney for professional services in 
accordance with this agreemént, as follows: 


The fees to be payable in the following 
manner and at the following times: ~~ 


The attorney states and agrees that of the 
above total fees, . represents 
fees for services in connection with the 
organization and incorporation of the 
(corporation) (cooperative). 

The (owner) (board of directors) and the 
attorney further covenant and agree that, if 
upon organization and incorporation, the 
(corporation) (cooperative) fails or refuses to 
adopt and ratify this agreement by 
appropriate resolution within days, 
this agreement shall terminate and (owner) 
(board of directors) shall be liable only for 
payment for legal services rendered in 
connection with such organization and ~ 
incorporation. 

i day of —__-—_—_ 19 


ae, 
Attorney: 


* * * * * 


Exhibits A-4—A-8 to Subpart E 
[Redesignated Exhibits A-5—A-8 to 
Subpart E] 


58. Exhibits A-4, A-5, A-6, A-7, and 
A-8 to subpart E are redesignated as 
Exhibits A-5, A-6, A-7, A-8, and A-9, 
respectively. 

59. Exhibit A-4 to subpart Eis added 
to read as follows: 


Exhibit A-4—Cooperative Housing Survey 
Cooperative Housing Survey 


BEFORE. ATTEMPTING TO ANSWER 
THESE. QUESTIONS, PLEASE READ THE 
GUIDELINES FOR UNDERSTANDING THE 
PRINCIPLES OF COOPERATIVE HOUSING. 
NOW TAKE TIME TO ANSWER THE 
FOLLOWING QUESTIONS AS HONESTLY 
AS YOU CAN. 

(Circle yes or no) 

1. Are-you willing to share the 
responsibilities required of a cooperative 
member? 


yes RS 





2. If asked, will you serve on the board of 
directors or on a committee? 

yes no. 

3. Are you willing to help in maintaining 
the cooperaive property? 

yes RRs 

4. Do you now have a better idea of what 
cooperative housing really is? 

yes no. 

5. Do you want to ask more about the 
cooperative before deciding whether to join? 

yes Rass. 

6. If the answer to question 5 is “yes,” will 
you come to an information meeting to be 
held in town? 

yes no 

7. Have you answered the questions 
truthfully? Did you answer “no” to any of 
questions 1, 2, or 3? If so, this type of housing 
is not for you. If you are interested, please go 
on to complete the second portion of this 
survey. 

1. How many persons in your household? 
adults ————- ~ 
Children eae a ee 

2. Approximate annual income from all 
sources: $————_——_— 

3. Are you or members of the household 
handicapped or impaired and in need of 
specifically designed housing arrangements? 

yes 

4. An informal meeting is scheduled for 

a.m./p.m., on . 19-—,, for 
the purpose of discussing a proposed —— - 
unit cooperative planned for this community. 
At that time a representative of the 
cooperative will be on hand to answer other 
questions you may have. 

So that we may know how many persons to 
expect at the meeting, we ask that you give 
us your name, address, and phone number. 
NAME 
ADDRESS 


* 


Exhibit A-5 to Subpart E (Amended] 


60. Newly redesignated Exhibit A-5 to 
subpart E is amended by removing the 
word “Rental” from the heading of the 
Exhibit. 

61. Newly redesignated Exhibit A-7 to 
subpart E is amended by revising the 
heading, the introductory text of 
paragraph I A, by redesignating 
paragraphs I B through I G as I E through 
I] respectively, by adding new 
paragraphs I B, I C, and I D, by revising 
paragraphs | E, Il A, II B, and I F, by 
redesignating paragraphs II G and Il H 
as Il H and If I, respectively, by adding 
new paragraph Il G and by revising 
paragraphs ILI, IV A, and IV J to read as 
follows: 


Exhibit A~-7—Information To Be Submitted 
With Preapplication for a Rural Rental 
Housing (RRH) or a Rural Cooperative 
Housing (RCH) Loan 


* * * * 


12.42 


A Financial statement for Rental 
Project—Each applicant must submit a 
current, signed and dated financial statement. 
The financial statement must reflect 
sufficient financial capacity to meet-the 
applicant's equity capital and initial 
operating capital requirements. Applicants 
may contribute cash, free and clear title to 
the building site or a combination of both as 
an equity contribution. The initial operating 
capital requirement may be fulfilled by 
contributing cash or by providing an 
irrevocable letter of credit. 

* * * * * 


B Financial Statements for Cooperative 
Members—Each prospective member must 
provide a statement of monthly income and 
expenses showing the repayment of debts 
and whether those payments are current. The 
statement must indicate that the person will 
have the financial ability to meet the monthly 
occupancy rate requirement, while still 
meeting other monetary obligations. FmHA 
Form 1944-38, “Application for Cooperative 
Housing Assistance,” may be used for this 
purpose. (See FMI for preparation 
instructions.) 

C The names and addresses of persons 
who have expressed an interest in becoming 
members of the cooperative. Signature and 
date evidencing this interest from each 
person will be obtained to fully document the 
need for the cooperative housing. This 
certification should contain a statement that 
the prospective member understands the 
cooperative type of organization and the time 
and effort each member must spend in its 
operating and maintenance. 

D For all. cooperative projects containing 
over four units, the applicant must submit an 
Affirmative Fair Housing Marketing Plan for 
approval in accordance with § 1901.203 of 
subpart E to. part 1901 of this chapter. The 
plan must be prepared in a complete, 
meaningful, responsive and detailed manner. 

E Evidence Concerning the Test for Other 
Credit—Applicants other than States or local 
public agencies must show that other credit is 
not available at rates and terms that will 
allow a unit rent or occupancy charge to be 
within the payment ability of the occupants. 
The applicant should provide letters from 
local real estate lenders stating the amount of 
loan funds they would be willing to extend 
and the rates and terms at which the loans 
would be available. 


* * * * * 


ll * 2 & 

A Economic justification and project size 
should be based on the housing need and 
demand from eligible prospective tenants or 
members who are permanent residents of the 
community and its surrounding trade area. 
Since the intent of the program is to provide 
adequate housing for the eligible permanent 
residents of the community, temporary 
residents of a community (such as college 
students in a college town, military personnel 
stationed at a military installation within the 
trade area, or others not claiming their 
current residence as their legal domicile) 
should be discounted in determining need 
and project size. 

B For rental projects-of 20 units or more, a 
detailed study based upon data obtained 
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from census reports, state or county data 
centers, individual employers, industrial 


directories or chambers of commerce is 


required. The study should include: 


* * * * * 


F Forrental projects of less than 20 units, 
the need for the housing may be established 
by obtaining signed expressions of interest 
from 50 percent more eligible prospective 
tenants than the number of proposed units. 
Exhibits A-3 and A-4 or similar forms may 
be used for the analysis. Statements 
evidencing a continued need for the units 
must be included in the analysis of market. 
These statements should be based on 
historical population growth taken from 
census reports or a current housing - 
evaluation by the county. If this type of 
analysis does not adequately support the 
need for housing in a questionable market 
area, FmHA will request that a full market 
study be prepared. The applicant will provide 
a written, signed certification that the survey 
was performed in a manner acceptable to 
FmHA and that the results are a true 
portrayal of the survey. 

G For cooperative housing proposals, 
market feasibility will be evidenced by the 
names and addresses of prospective 
members who have definitely affirmed their 
intention of becoming cooperative members 
in the proposed project. In the event some 
persons cannot be accepted for membership 
for financial or other reasons, the cooperative 
should obtain more names than the number 
of proposed units in order to assure adequate 
feasibility coverage. The Potential 
Cooperative Members form located at Exhibit 
A-4 and in What is Cooperative Housing? 
may be used for this purpose. 


* * * * * 


I A schedule of proposed rental or 
occupancy rates and, in the case of a 
congregate housing proposal, a separate 
schedule listing the proposed cost of any 
nonshelter service to be provided should be 
included with the market information. 

* * * * * 


IV @-@°2@ 

A The type of project and structures 
proposed, such as garden apartments for 
elderly and handicapped persons; 
townhouses for low- and moderate-income 
persons; congregate housing for senior 
citizens and handicapped persons, or housing 
designed for cooperative living. 


* * * * * 


] A plot plan showing the relationship of 
the proposed structures, the property lines, 
streets, utility lines, alleys and adjacent 
structures and their uses. It should also show 
proposed off-street parking for the tenants or 
members and their visitors. Other facilities, 
such as private and public walks, private 
drives and recreation areas on and off the 
property, laundry drying areas, and garbage 
and refuse holding areas which are sufficient 
for the period between collections in the 
neighborhood should be shown. 


* * * * * 


62. Newly redesignated Exhibit A-10 is 
revised to read as follows: 
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Exhibit A-10—Information to be Submitted 
with Application for Rural Rental Housing 
(RRH) and Rural Cooperative Housing (RUF) 
Loans 


The following information is ‘to be 
submitted with:SF 424.2\(for application 
submission): 

4 ‘Drawings and specifications, inchiding 
~~ special design features for elderly or 


dicapped :persons. 

2 <A detailed-cost breakdown of the 
project for such items as lend and rights-of- 
way, building-construction, equipment, utility 
connections, architeotural/engineering.and 
legal fees, and on- and off-site improvements. 
The cost .breakdown.also should show 
separately the items not included in fhe loan, 
such as furnishings.and:equipment. This 
trade-item cost breakdown.should be 
updated just prior to loan approval. 

3 Information on the method of 
construction, the proposed contractor if a 
construction contract ‘is to be negotiated, and 
the architectural, engineering and ‘legal 
services included in the proposal. 

4 Satisfactory evidence of.review and 
approval of the proposed housing by 
applicable State ‘and ‘local officiats whose 
approval is required ‘by ‘State or tocal laws, 
ordinances or regulations. 

‘5 If more than 12 months have transpired 
since ‘the applicant submitted the market 
analysis, 'the State Director may Tequire a 
new one if he/she determines it necessary. 

6 Thecooperative, or representative 
thereof, will secure the signatures-of 
prospective members who have affirmed 
their ‘intention of moving inte the project. The 
cooperative may also:-secure ‘fhe membership 
fee, ora partial deposit of the fee, at this 
time. 

7 ¥or all rental projects-containing over 
four units, the applicant must-submit an 
Affirmative Fair Housing Marketing Plan.for 
approval in accordance with § 1901.203-of 
subpart E.to:part 1961 of this:chapter. The 
plan must be prepared in a complete, 
meaningful, responsive and detailed:manner. 

8 Ifmore:than 12 months have transpired 
since the applicant submitted the dated 
financial statement, the State Director may 
require a new one if he/she determines it 
necessary. 

9 If there is any change in related 
assistance available tothe applicant from 
other government agencies or in the 
interested parties ‘as defined in §1944.205 of 
this subpart, it must be disclosed at this time. 

10 ‘Detailed operating budgets showing a 
schedule of proposed rental or-occupancy 
rates for the first year's operation and a 
typical year's operation. The ‘first year's 
budget should show ‘that ‘the applicant‘has 
sufficient operating capital on ‘hand-or 
sufficient planned income to pay:all operating 
costs and meet scheduled payments on debts 
during the planning and construction.peried 
prior :to.occupancy. The typical year's ‘budget 
should show there will be ample income ‘to 
pay essential operating costs, meet:required 
debt payments and:permit accumulation of 
required reserves. Form FmHA 1930-7, 
“Statement.of Budget and Cash Flow,” and 
Exhibit A-5 of this subpart for similar forme) 
may be used for this purpose. The operating 
budgets should be updated if necessary just 
prior ‘to loan ‘approval. 


a The initial budgets should include an 
allowance of 10,percertt for vacancies, 
nonpayment-of rent or eccupancy cherge.and 
contingency expenses. The allowance in 
subsequent year budgets may be adjusted to 
be consistent with the actual past experience 
in vacancy, nonpayment.of rent or occupancy 
charge and contingency needed for the 
project. 

b The budgets should provide for 
accumulating ‘a Teserve at the rate of 1 
percent per‘annum of the amount of ‘the ‘loan 
until:a reserve equal to 10-percent of the loan 
is reached. Budgets should not include an 
additional item fordepreciation since the 


PeseTve account is ‘to provide funds for this 


purpose. 

c Cooperative budgets should :provide for 
accumulating a management reserve at:a rate 
commensurate with normal management fees 
appropriate to ‘the avea. The reserve should 
be:shown under the» column. 

d_ All-applicable taxes, including Federal 
and State income ‘taxes, should be included 
in the budgets and separately identified. 
the applicant-considers itself tax-exempt, 
evidence of exemption must be included in 
the loan dooket before the loan is-closed. In 
case.ofia nonprofit organization whese 
articles of incorporation .and bylaws -confomm 
to Exhibits C and D of this subpart, evidence 
of exemption:from Federal income tax need 
not be obtained before the loan is-closed if 
the applicant applies for a determination of 
exemption and agrees in writing to:make.any 
changes in its organizational that 
may be required by thednternal Revenue 
Service (IRS). Information - to.Federal 
income tax exemption may be obtained from 
the district office ‘of the IRS. An eligible 
nonprofit organization should ordinarily be 
able to qualify for Federal income tax 
exemption under-section 501(c){4)-of the 
Internal Revenue Code. 

T1 A description and justification of any 
related facilities to be financed wholly or in 
part with loan funds. 

12 For RRH housing, a statement ini 
the proposed manner of management of the 
housing, such as whether by owner.or by 
hired management firm or agent. Experience 
and other factors pertaining to the 

quelifications of the manager:should be set 
forth and will be taken into consideration. If 
management will be performed by a hired 
management firm or-agerit, a copy of the 
propoeed management agreement should be 
submitted. It.must.contain the clause 
statement that it is not in full force and.effect 
until approved by FmHA. 

13 For ROH housing, a statement ‘that 
should the cooperative be unable, after.a 12- 
month period, to show some ability to 
manage itself without professional 
assistance, professional management will be 
obtained and the amount to be accumulated 
in the reserve account will be used to pay for 
this service. 

14 A management pian which sets forth 
clear and concise statements of policy 
concerning management and operation of'the 
project in accordance with the requirements 
of paragraph V of Exhibit B of subpart C to 
part 1930 of this chapter. A copy of the 
proposed application for occupancy, waiting 
lists, lease, rental or occupancy agreement, 


and rules and segulations governing 
administration and:eccupancy should be 
attached to the management plan. The 
‘management plan ‘must be:submitted in 
writing and the applicant must-certify that:it 
is in compliance with the requirements.of 
subpart to part ¥930-0f this chapter. 

15 A schedule-of any separate charges for 
the use of any related facilities and, ‘in the 
case of congregate housing, a schedule of any 
separate charges for nonshelter services 
(such-as meals, personal care and 
housekeeping). These schedules should be 
supported by appropriate operating budgets 
for services to be provided. 

16 A satisfactory survey of the land to be 
given as security prepared by.a licensed 
surveyor will.be included in loandooket. If 
necessary,.a new survey will be obtained. 

17 ‘Form FmHA 1940420, “Request for 
Environmental Information.” 

18 FormFmHA 1910-11, “Applicant 
Certification, Federal Collection Policies for 
consumer-or commercial Debts.” 

29 For RCH housing, an executed copy of 
a limited equity agreement which 
substantially conforms ‘te Exhibit G to ‘this 


subpart. 

20 ForRCH housing, -a‘completed 
subscription -agreement which-substantially 
conforms ‘to Exhibit 1 ‘to this subpart. 


Exhibit B {Amended] 


63. Exhibit B:is amended by removing 
the word “rental” in the first paragraph. 


* ~ ~ * 


‘64. Exhibit C is revised to read.as 
follows: 


Exhibit C—Articles of Incorporation for 
Rental or Cooperative Organizations (Not for 
Profit) 

“We, fhe undersigned, .incorporators, hereby 
associate ourselves together:to‘form.and 
establish.a (corporation) (cooperative).not for 
profit under the laws:of the State:of 


First: The name of the (corporation) 
(cooperative) is 

Second: The lecation:ef its principal place 
of business in this State is 
owes! 

Third: The location of its registered.office 
in this State is ninettiipienceensiall 
County. 

Fourth: The name and address of its 
resident agent in this State is 
County. 

Fifth: This: (corporation) (cooperative) is 
organized not ‘for profit under , 
—______________ ani the objects and 
purposes to be transacted and carried on are 
to promote the general social welfare of the 
community and for that purpose: 

To acquire, construct, provide, and.operate 
(rental) (cooperative) housing and related 
facilities suited to the special needs‘and 
living requirements-of eligible-occupants as 
determined ‘by FmHA regulations, without 
regard ‘to race, color, religion, sex, age, 
handicap, marital or familial.status.or 
national origin; 
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To acquire, improve, and operate any real 
or personal property or interest or right 
herein or appurtenant thereto; 

To sell, convey, assign, mortgage, lease any 
real and personal property; 

To borrow money and to execute such 
evidence of indebtedness and such contracts, 
agreements, and instruments as may be 
necessary, and to execute and deliver any 
mortgage, deed of trust, assignment of 
income, or other security instrument in 
connection therewith; and to do all things 
necessary and appropriate for carrying out 
and exercising the foregoing purposes and 
powers. 

Sixth: The number of directors shall be 
prescribed in the bylaws, but shall not be less 
than five nor more than nine.! 

Seventh: The (corporation) (cooperative) 
formed hereby shall have no capital stock. It 
shall be composed of members rather than 
shareholders. The conditions and regulations 
of membership and the rights or other 
privileges of the classes of members shall be 
determined and fixed by the bylaws. 

Eighth: (Rental only) The corporation is not 
organized for pecuniary profit and shall have 
no power to declare dividends. No part of its 
net earnings shall inure to the benefit of any 
member, director, or individual. The balance, 
if any, of all money received by the 
corporation from its operations, after 
payment in full of all operating expenses, 
debts, and obligations of the corporation of 
whatsoever kind and nature as they become 
due shall be used to make advance payments 
ona owed by the corporation, 
to lower the lease-rental charge to occupants 
of the housing, to provide additional housing 
and related facilities, or for some related 
purpose. 

Eighth: (Cooperative only) The cooperative 
is not organized for pecuniary profit and shall 
have no power to declare dividends. The 
balance, if any, of all money received by the 
cooperative from its operations, after 
payment in full of all operating expenses, 
debts, and obligations of the cooperative of 
whatsoever kind and nature as they become 
due, shail accumulate in an interest-bearing 
account but be equally assigned to each 
member as patronage capital. 

Ninth: The name and place of residence 
(post office address) of each of the 
incorporators and initial directors until the 
first annual meeting: 


tncorporators 
Directors 


Tenth: (Rental only) In the event of 
dissolution of this corporation, or in the event 
it shall cease to carry out the objectives and 
purposes herein set forth, all business, 
property, and assets of the corporation shall 
go and be distributed to one or more such 
nonprofit corporations or municipal 
corporations as may be selected by the board 


* If the statute under which the cooperative 
housing project is to be incorporated will permit, it 
is preferable to state here the minimum number of 
directors. The actual number can then be stated in 
the bylaws which are more easily amended if it 
becomes necessary to change the number. 


of directors of this corporation, to be used for 
and devoted to the purpose of carrying on a 
nonprofit housing project for such rural 
residents or other purposes to promote the 
general social welfare of the community. In 
no event shall any of the assets or property, 
in the event of dissolution thereof, go or be 
distributed to members, either for the 
reimbursement of any sum subscribed, 
donated, or contributed by such members or 
for any other purposes, provided that nothing 
herein shall prohibit the corporation from 
paying its just debts. 

Tenth: (Cooperative only) In the event of 
dissolution of this cooperative, or in the event 
it shall cease to carry out the objectives and 
purposes herein set forth, all business, 
property, and assets of the cooperative, 
except members’ patronage capital and 
membership fees, shall be used for providing 
low income rental housing or other purposes 
to promote the general welfare of the 
community. In no event shall any of the 
assets or property, in the event of dissolution 
thereof, go or be distributed to members, 
except that the membership fee and money 
accrued to members in their patronage 
capital accounts shall be paid to members 
prior to conversion or satisfaction of the 
Government's debt. 

Eleventh: (Cooperative only) At any time 
prior to dissolution the member wishes to 
terminate membership in the cooperative, 
money which has accrued in the member's 
patronage capital account and the member's 
membership fee shall be paid to the member 
provided the member's occupancy account is 
not delinquent and that any other charges to 
which the member is liable are paid. 

Twelfth: The duration of the existence of 
this corporation shall be perpetual.! 

IN TESTIMONY WHEREOF, We have here 
unto subscribed our names on ______ 19 


{Insert acknowledgement or other form if 
required by State law.) 


65. Exhibit D of subpart E is amended 
by revising the heading to read: 
Exhibit D—Bylaws (Except Cooperative) 

66. Exhibits D-1, F, F-1, G, H, I, and J 


of subpart E are added to read as 
follows: 


Exhibit D-i—Bylaws (Cooperative) 
Bylaws of 


(a nonprofit cooperative corporation) 


Article I 
Office 


Section 1.01. Principal office. The principal 
place of business of the cooperative in the 
State of shall be located at 

County e8 oo 

Section 1.02. Registered office and agent. 


* Duration should be perpetual, or long enough to 
cover the period of the loan plus 5 years. 
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Article IT 
Members 


Section 2.01. Eligibility for membership 
during cooperative’s formation. Any natural 
person who is approved by the cooperative 
under its rules and regulations by the board 
of directors shall be eligible for membership, 
provided that he/she executes a Subscription 
Agreement and Occupancy Agreement in the 
usual form employed by the cooperative 
covering a specific unit in the housing project. 

Section 2.02. Approval of Applications for 
Membership after the cooperative's 
formation. 

All applications for membership received 
after the cooperative has been established 
and in operation shall be approved at any 
special or regular meeting of the board of 
directors, when a quorum is present, by a 
majority vote of the board members. 

Section 2.03. Membership certificates. The 
board may provide for the issuance, and 
determine the form of, certificates evidencing 
membership in the cooperative. Such 
certificates shall state that the cooperative is 
organized under the laws of the State of 

the cooperative's lien rights 
against such membership as set forth in these 
Bylaws, shall be signed by the president and 
the secretary, sealed with the seal of the 
cooperative, and consecutively numbered. 
The name and address of each member and 
the date of cooperative. If a certificate 
becomes lost, mutilated, or destroyed, a new 
certificate may be issued upon such terms 
and conditions as the board may determine. 

Section 2.04. Lien. The cooperative shall 
have a lien on the outstanding memberships 
in order to secure payment of any sums 
which shall be due or‘ become due from the 
holders for any reason whatsoever, including 
any sums due under any occupancy 
agreements. ? 

Section 2.05. Voting rights. Each member 
shall be entitled to one vote on each matter 
submitted to a vote of the members.' 

Section 2.06. Patronage capital. All funds 
accruing to the cooperative during the year, 
above and beyond the costs and expenses of 
operating the cooperative, shall be assigned 
to each member on the books of the - 
cooperative as patronage capital at the end of 
each fiscal year. These patronage capital 
funds may not be removed from the 
patronage capital account except in payment 
to members upon termination of membership. 
Any member not wishing to renew the 
Occupancy Agreement will be entitled to 
receive the patronage capital assigned to the 
member on the books of the cooperative, 
Likewise, members terminated because of 
violation of these bylaws may receive his/her 
patronage capital pursuant to provisions of 
section 2.07. 

Section 2.07. Termination of membership. 
A member may be suspended or expelled, for 
violation of rules set forth in the Occupancy 
Agreement or these bylaws, by the vote of 
not less than a majority of the board of 
directors, provided the member has been 
informed in writing of the charges preferred 


‘ 


In the case of joint membership, each member 
shall be entitled:to cast a one-half vote. *; 
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against the member at least ten days before 
such meeting. However, the-coaperative shall 
not evict any member except by judicial 
action pursuant to State or Jocal law and‘in 
accordance with the.requirements of the 
Farmers’Home Administration Tenant 
Grievance and Appedls Procedure, The 
member shall be given an opportunity to be 
heard at such ‘meeting. Upon ‘termination of 
membership tights under ‘the Occupancy 
Agreement, the member shall be required to 
deliver promptly ‘to the cooperative ‘his/her 
membership-certificate and Occupancy 
Agreement endorsed ‘as required by ‘the 
cooperative. The retiring meniber ‘then shall 
be entifled ‘to receive ‘the amount -determimed 
in accordance with the'provisions-of section 
2.10 less ‘the following amounts the 
determination of‘such amounts by fhe 
cooperative 'to be conclusive): 

a. Any amounts due:to the cooperative 
from ‘the member under ‘the Ocoupancy 
Agreement; 

b. The cost or-estimate Gost ‘of all deferred 
maintenance, including 
redecorating, ‘floor finishing, : and-such repairs 
and replacements as.are deemed necessary 
by the cenperative toiplace the dwelling unit 
in suitable condition for another occupancy; 
and 

c. Legal and ether-expenses ‘incurred ‘by the 
cooperative in ‘commection with the default of 
such member. In the event the vetiting 
member fails, within a 10-cry period after 
demand, te deliver to the cooperative his 
endorsed membership certificate, the 
membership certificate:shall be deemed ito be 
canceled and may be reissued by the 
cooperative to a new member. 

Section 2.08. Resignation. Any member 
may choose.net to nenew the Ocoupancy 
Agreement by.notifying the cooperative 4 
months in advance of the renewal date. 

Section 2,09. Transfer of membership. 
Membership in this cooperative is not 
transferable or assignable except to the 
cooperative unless, upon death of a member, 
hia/hermembership in fhe cooperative 
passes by will or intestate distribution to a 
member of the immediate family. This is 
conditioned upon fhe person's eligibility and 
approval for membership accerding to FmHA 
regulations and by his/her-assuming in 
writing the terms of the Subscription 
Agreement.and Occupancy Agreement within 
60 days.after. member's.death and payment of 
such debts. 

‘Section 2.10. Transfer value. Whenever.a 
membership is transferred to the coaperative, 
the term “transfer value” shall mean the sum 
of: 

a. The membership fee paid by the member 
on the books of the cooperafive, and 

b. The amount of the patronage.capital 
which has accrued to the member during his/ 
her period of membership as shown on fhe 
books of the cooperative. 

Section 2:11. Subscription fees. All 
subscription funds shall be deposited 
promptly without deduction in a special 
account or accounts of the cooperafive as 
escrow.or trustee for the subscribers 
membership. These funds.shall not be 
corporate funds, but shall‘be held solely for 
the benefit of the subscribers until 
transferred ‘to the account of the coaperative 


as hereinafter provided, Such ‘special account 


i Federal 
Government. Such funds :shall:be subject to 
withdrawal, or transfer to the account of the 
coaperative, or inva.manner 
directed by the cooperative only upon 
certification by the president and secretary of 
the cooperative that: 

{a) The subscription agreement -of-a.named 
applicant has been terminated, pursuant:to its 
terms and such withdrawal.is required to 
repay the amount paid.by.him under.such 
agreement;:or 

(b) A-sufficient number.of applicants for 

dwelling units.has not.been 
established and.such withdrawal is required 
to.repay.established.applicants the.amounts 
paid .by:them;-or 

(c) Applicants for dwelling units 
have signed subscription.agreements, have 
been appreved.as to their.eligibility by the 
board of directors, and bave-sende-s at least.a 
downpayment_.on their.subscriptio 
(membership) fee. If‘these areaiadacal have 
been met and the mortgage loan has been 
scheduled for.closing, the entire amount.of 
the funds in fhe subscription escrow account 
may be transferred to fhe cooperative which 
shall at that fime deliver membership 
certificates to all members. 


Article Ti 
Meetings of Members. 


Section 3:01. Annual. meeting..An annual 
meeting of the members shall be-held at 
—_____.0n the ______.eftthe month of 

each year, beginning with the 
year 19 at the hour.of 
o'clock, ??m., forthe purpose-ef electing 
directors and for the transaction.of.such.other 
business.as may .come:before the meeting. if 
the day fixed forthe annual meeting shall be 
a legal ‘holiday in said.State, such meeting 
shall be held on themext succeeding business 
day. If the election,of directors shall not be 
held on the day designated. herein for-any 
annual meeting, or at any-adjournment 
thereof, the board shall .cause the election to 
be held at. special meeting.of the. members 
as soon thereafter.as.convenient. 

Section 3.02. Special.meetings. Special 
meetings.of the members.may be called by 
the president, the board or.not less.than.one- 
fourth ofthe members. 

Section.3.03. Place of meeting. The board-of 
directors may designate any:place within.or 
not.more than ___ miles from 
—_________ as tthe place for.an.annual 
meeting or for any special meeting-called 
the board., 

Section 3.04. Notice.of meetings, Written.or 
printed notice. stating the place, day,.and 
hour of any meeting of. members shall be 
delivered either personally or-by mail, to 
each member-entitled to vote at such.meeting, 
not less than ten or. more than twenty days 
before the date of such meeting, by or at the 
direction of the president,.or the Secretary, or 
the officers or persons calling the meeting. In 
case of a special meeting .or when anuered by 
statute of fhese hylawa, the: 
purposes for which the: stented iota shall 
be.stated in the notice. If mailed, the notice of 
a meeting:shall be deemed to be delivered 


when deposited in the United States mail 
addressed to the member at the address.as‘it 
appears-on the records:of the cooperative, 
with postage ‘thereon prepaid. 

Section 3:05. unfarmal.action by members. 
Any action required bydaw to be taken:at:a 
mseting ‘of fhe members,:or asry action which 
may be taken at.a meeting of the members, 
may be taken without a meeting‘upon written 


‘congent-or approval of -all fhe menibers, 


setting forth the action so-teken. 

‘Section 3.06. ‘Quorum. At-such‘a meeting‘a 
quorum shail consist’sf 40 percent’?:of ‘the 
memibers, or twice the number of directors, 
whichever is-greater. Hf-a quorum ‘ts not 
presertt‘at any meeting df members, a 
majority of the menibers ‘present may adjourn 
the meeting from ‘time ‘to time without further 
notice. 

Section 3.07. Proxies. {a} At any meeting of 
the members, a.member entifled to vote may 
vote by proxy executed in writing by fhe 
member. No proxy shall be valid after eleven 
months from the date of its execution..A 
proxy may be cancelled by notice.executed 
by the member with like formality.and 
delivered :to the:secretary. 

(b) At.each meeting of the members, every 
member:shall be entitled to vote in person.or 
by proxy and shall be entitled to cast-one 
vote. The-votes for Directors shall be-hy 
ballot. Only the ,person.in whose:name 
membership is standing inthe books of the 
cooperative on theday of such-meeting shall 
be entitled to vete:in person or by proxy. -f 
the membership :is jointly owned, co- 
menibers are limited to one-half vote wach. 

‘(c) For any person to represent a member 
by proxy, such person:must submit a power 
of attorney tothe secretary ofthe beard ‘for 
examination at Jeast one hour before ‘the ‘time 
of meeting. When ‘the secretary has-vertified 
the power of:attorney ‘is in:good-order, ‘the 
proxy holder shall have ‘the right to do any 
and all things which might be done:by the 
member were ‘the: member ‘present ‘in person, 
which right shall include the establishment-of 
a quorum and ‘the organizing of ary meeting. 


AsticledV 
Board-of Directors 


Section 4.01. General powers. The affairs of 
the cooperafive.shall -be managed by its 
board of directors. 

Section 4.01. Powers and duties. ‘The board 
of directors shall have all the powers and 
duties necessary for the administration of fhe 
affairs of the cooperative and may do.all such 
acts and things as are not by law.or by these 
bylaws directed to be exercised.and done by 
the members. The powers.of the board of 
directors shall include-but-not be limited: 

a. To accept or-reject.all.applications for 
membership and admission to.oocupancy of a 
dwelling unit in .the cooperative housing 
project, either:direcily or through.an 
authorized representative; 

b. To establish monthly occupancy charges, 
subject to approval.of FmHA, as provided for 
in the Occupancy Agreement and based on 


? Fordarge izations, a emaller figure may ‘be 
used. if it-will.not.result.in.a.quorum of:less:than-20 
members. 





an operating budget formally adopted by the 
board; 

c. To engage an agent or employees, 
subject to the approval of FmHA, for the 
management of the project under such terms 
as the board may determine; 

d. To authorize the recording of patronage 
capital assignments on the cooperative's 
books to members; 

e. To terminate membership and occupancy 
rights for cause; and 

f. To promulgate such rules and regulations 
pertaining to use and occupancy of the 
premises as may be deemed proper and are 
consistent with these bylaws and the 
Certificate of Incorporation and with any 
requirements of FmHA while mortgagee. 

The affairs of the cooperative shall be 
managed by its board of directors. 

Section 4.02. Number and qualifications. 
The board of directors shall be composed of 

persons, all of whom shall be 
members of the cooperative.* 

Section 4.03. Election and term of office. 
The term of the directors named in the 
Certificate of Incorporation shall expire when 
their successors have been elected at the first 
annual meeting or any special meeting called 
for that purpose. For a board of five (5) 
directors, the first annual meeting of the 
members the term of office of two (2) 
directors shall be fixed for two (2) years, and 
the term of office of one (1) director shall be 
fixed at (1) year. At the expiration of the 
initial term of office of each respective 
director, his/her successor shall be elected to 
serve a term of office for three (3) years. 

The directors shall hold office until their 
successors have been elected and hold their 
first meeting. (If a larger board of directors is 
contemplated, the terms of office should be 
established in a similar manner so that they 
will expire in different years.) The term of 
any director who becomes more than 30 days 
delinquent in payment of his occupancy 
charges shall be automatically terminated 
and the remaining directors shall appoint his 
successor as provided in § 4.11. 

Section 4.04. Organization meeting. The 
first meeting of a newly elected board of 
directors shall be held within ten (10) days of 
election at such place as shall be fixed by the 
directors at the meeting at which such 
directors were elected. No notice shall be 
necessary to the newly elected directors in 
order legally to constitute such meeting, 
providing a majority of the whole board shall 
be present. 

Section 4.05. Regular Meetings. Regular 
meetings of the board of directors shall be 
held each month at such time and place 
within miles of . Notice 
of regular meetings of the board of directors 
shall be given to each director, personally or 
by mail, telephone or telegraph, at least 5 
days prior to the day named for such meeting. 

Section 4.06. Special meetings. Special 
meeting of the board may be called by or at 
the request of the president and shall be 
called by the secretary at the request of any 
two directors on three days notice. Such 


* Number of directors must be not less than 5 and 
must be selected by a procedure that insures that 
the interest of minorities and woman are adequately 
represented. 


notice shall be by mail, telephone or 
telegraph and shall state the time, place (as 
provided below) and purpose of meeting. The 
authorized person or persons calling a special 
meeting of the board may fix any place 
within or not more than miles from 

as the place for holding such 
meeting. 

Section 4.07. Waiver of notice. Before or at 
any meeting of the board of directors, any 
director may, in writing, waive notice of such 
meeting and such waiver shall be deemed 
equivalent to the given of such notice. 
Attendance by a director at any meeting of 
the board shall be a waiver of notice by him/ 
her of the time and place thereto. If all 
directors are present at any meeting of the 
board, no notice shall be required and any 
business may be transacted at such meeting. 

Section 4.08. Quorum. A majority of the 
board shall constitute a quorum for the 
transaction of business at any meeting of the 
board; but if less than a majority of the 
directors is present at said meeting, a 
majority of the directors present may adjourn 
the meeting from time to time without further 
notice. 

Section 4.09. Fidelity Bonds: The board of 
directors shall require that all officers and 
employees of the cooperative handling or 
responsible for cooperative or trust funds 
shall furnish adequate fidelity bonds. The 
premiums on such bonds shall be paid by the 
cooperative. 

Section 4.10. Manner of acting. The act of a 
majority of the directors at a meeting at 
which a quorum is present shall be the act of 
the board, unless the act of a greater number 
is required by law or by these bylaws. The 
board may also act by written consent of all 
the directors of the cooperative setting forth 
the action taken. 

Section 4.11. Vacancies. Any vacancy 
occurring on the board shall be filled by the 
board until the next meeting of the members 
and until a successor has been elected by the 
mentbers to fill a vacancy. Such person shall 
be elected for the unexpired term of office of 
the predecessor in office. 

ction 4.12 Directors—removal from 
office. A director may be removed from office 
for violation of these bylaws or rules set forth 
in the Occupancy Agreement, by the vote of 
not less than three-fourths of the members 
present at a meeting of the members, 
provided notice of such proposed action shall 
have been duly given in the notice of the 
meeting and provided the director has been 
informed in writing of the charges preferred 
against the director at least 10 days before 
such meeting. The director involved shall be 
given an opportunity to be heard at such , 
meeting. Any vacancy created by the removal 
of a director shall be filled by a majority vote, 
which may be taken at the same meeting at 
which such removal takes place. 

Section 4.13. Compensation. Directors shall 
not receive any compensation for their 
services as directors. 

Section 4.14. Directors—absence from 
meetings. Any director who is absent from 

consecultive meetings without excuse 
satisfactory to the board shall be deemed to 
have surrendered the office of director. 

Section 4.15. Directors—Residuary Powers. 
The board shall have the powers and duties 
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necessary or appropriate for the 
administration of the affairs of the 
cooperative. All powers of the cooperative 
except those specifically granted or reserved 
to the members by law, the Articles of 
Incorporation, or these bylaws shall be 
vested in the board. 

Section 4.16. Adviser to the board. The 
adviser to the board will be a member (or 
members) of the community who is not a 
member of the cooperative. In that capacity, 
the individual will be responsible for 
maintaining regular contacts with the board 
as well as being available to respond to 
special needs of the board at mutually 
agreeable times. The adviser will guide the 
board in its role of self-manager until such 
time as the adviser and FmHA determine that 
such close guidance is no longer necessary, 
usually not to exceed 2 years. At that time, 
the adviser will continue to counsel the board 
as appropriate. If it is apparent to the adviser, 
during this second phase of converting to 
self-management, that the cooperative is 
unable to assume such a responsibility, the 
adviser will again establish the close 
supervision required in the first phase of 
operation. The ultimate goal of the adviser 
and the board is to achieve self-management 
for the cooperative. If this goal cannot be 
realized within a timeframe determined 
during the first, or subsequent, year of 
operation, then the management reserve 
funds will be used to hire professional 
management, thus relieving the adviser-of 
his/her responsibilities. 


Article V 
Officers 


Section 5.01. Officers. The officers of the 
cooperative shall be a president, a vice 
president, a secretary, and a treasurer. The 
board may elect or appoint such other 
officers as it shall deem desirable, such 
officers to have the authority and perform the 
duties prescribed, from time to time, by the 
board. The offices of secretary and treasurer 
may be combined and held by one person. 

Section 5.02. Election and term of office. (a) 
The officers of the cooperative specified in 
Section 5.01 shall be elected from the 
membership of the board by the board at its 
annual meeting or as soon thereafter as 
feasible. New officers may be created and 
filled at any meeting of the board. Each 
officer shall hold office until the next annual 
election of directors and until a successor 
shall have been duly elected and shall have 
qualified. 

(b) The term of office shall be one year. 
Election of officers shall take place at the 
annual board meeting and shall be by ballot 
cast by qualified directors. A plurality of 
votes cast shall elect. 

Section 5.03. Removal. Any officer elected 
or appointed by the board may be removed 
by the board by two-thirds vote of the 
remaining directors FmHA whenever, in its 
judgment, the best interests of the 
cooperative would be thereby served. Such 
removal shall be without prejudice to the 
membership rights, if any, of the officer so 
removed. 

Section 5.04. Vacancies. A vacancy in any 
office because of death, resignation, removal, 
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disqualification, or otherwise, may be filled 
by the board by majority vote for the 
unexpired portion of the term. 

Section 5.05. President. The president shall 
be the principal executive officer of the 
cooperative and shall in general supervise 
and control all the business and affairs of the 
cooperative. The president shall preside at all 
meetings of the members and of the board. 
The president may sign, with attestation of 
the secretary or any other proper officer of 
the cooperative authorized by the board, any 
deeds, mortgages, bonds, contracts, or other 
instruments which the board authorizes to be 
executed. In some cases the signing and 
execution thereof shall be expressly 
delegated by the board or these bylaws or 
statute to some other officers or agent of the 
corporation and in general shall perform all 
duties incident to the office of president and 
such other duties as may be prescribed by the 
board from time to time. 

Section 5.06. Vice President. In the absence 
of the president or in the event of an inability 
or refusal to act, the vice president shall 
perform the duties of the president and, when 
so acting, shall have all the powers of and be 
subject to all the restrictions upon the 
president. Any vice president shall perform 
such other duties as from time to time may be 
assigned by the president of the board. 

Section 5.07. Secretary. The secretary shall 
keep the minutes of the meeting of the 
members and the board in one or more books 
provided for that purpose, see that all notices 
are duly given in accordance with the 
provisions of these bylaws or as required by 
law; be custodian of and see that the seal of 
the cooperative is affixed to all documents, 
the execution of which is on behalf of the 
cooperative under its seal, is duly authorized 
in accordance with the provisions of these 
bylaws; keep a register of the post office 
address of each member, which shall be 
furnished to the secretary and such other 
duties as from time to time may be assigned 
by the president of the board. 

Section 5.08. Treasurer. The treasurer shall 
have charge and custody of and be 
responsible for all funds and securities of the 
cooperative; receive and give receipts for 
moneys due and payable to the cooperative, 
from any source whatsoever, deposit all such 
money in the name of the cooperative in such 
banks, trust companies, or other depositories 
as shall be selected in accordance with the 
provisions of Article VIII of these bylaws; 
and in general perform all duties incident to 
the office of treasurer and such other duties 
as from time to time be assigned by the 
president of the board. 


Article VI 
Order of Business 
Section 6.01. Order of business. The order 


of business at any regular or special meeting 
of the members or the board shall be: 


a. Roll Call. 


b. Proof of notice of meeting or waiver of 
notice. 


c. Reading and approving of any unapproved 
minutes. 

d. Reports of officers and committees. 

e. Election of inspectors of election (when 
applicable) 

f. Election of directors (when applicable). 


g. Unfinished business. 
h. New business. 
i. Adjournment. 

If present, a representative of FmHA will 
be given an opportunity to address any 
regular or special meeting. 

Section 6.02. Parliamentary Procedure. On 
questions of parliamentary procedure not 
covered in these bylaws, a ruling by the 
president shall prevail. 


Article VII 
Committees 


Section 7.01. Committees of directors. The 
board of directors, by resolution adopted by 
majority of the directors in office, may 
designate one or more committees, each of 
which shall consist of one or more directors, 
which committees, to the extent provided in 
said resolution, shall have and exercise the 
authority of the board in the management of 
the cooperative; but the designation of such 
committees and the delegation thereto of 
authority shall not operate to relieve the 
board, or any individual director, of any 
responsibility imposed upon the board or any 
individual director by law. 

Section 7.02. Membership committees. 
Other committees not having and exercising 
the authority of the board in the management 
of the cooperative will be designated by a 
resolution adopted by a majority of the 
directors present at a meeting at which a 
quorum is present. At the first membership 
meeting the members will be solicited by the 
president to obtain voluntary commitments to 
serve on the various committees. As many 
members as possible should be encouraged to 
become involved in committee 
responsibilities. Any member may be 
removed from a committee by the president 
whenever in his/her judgment the best 
interest of the cooperative shall be served by 
such removal. 

Section 7.03. Term of office. Each member 
of membership committees shall continue as 
such until the next annual meeting of the 
members of the cooperative when members 
may change from one committee to another. 
Additional members may join a committee at 
any time during the year. 

Section 7.04. Chairperson. One member of 
each membership committee shall serve as 
chairperson by decision of the members of 
the committee. The chairperson will report 
committee activities and receive direction 
from a designated member of the board. 

Section 7.05. Vacancies. Vacancies in the 
membership of any membership committee 
may be filled in the same manner as provided 
in the case of the original members. 

Section 7.06. Quorum. Unless otherwise 
provided in the resolution of the board of 
directors designating a committee, a majority 
of the whole membership committee shall 
constitute a quorum and the act of a majority 
of the members present at a meeting at which 
a quorum is present shall be the act of the 
committee. 

Section 7.07. Rules. Each membership 
committee may adopt rules for its own 
government not inconsistent with these 
bylaws or with rules adopted by the board of 
directors. 


Article VIII 
Contracts, Checks, Deposits, and Funds 


Section 8.01. Deposits. All funds of the 
cooperative shall be deposited from time to 
time to the credit of the cooperative in such 
Federally insured banks, trust companies, or 
other Federally insured depositories as board 
may select. 

Section 8.02. Gifts. The board may accept 
on behalf of the cooperative any contribution, 
gift, bequest, or devise for the general 
purposes or for any special purpose of the 
cooperative. 


Article IX 
Certificates of Membership 


Section 9.01. Issuance of certificates. When 
a person has been approved for membership 
and has paid any dues that may then be 
required, a certificate of membership shall be 
issued in his/her name and delivered to the 
member by the secretary. 


Article X 


Section 10.01. Books and accounts. The 
Treasurer of the cooperative shall keep 
correct and complete books and records of 
account and shall keep minutes of the 
proceedings of its members, the board, and 
committees having any of the authority of the 
board of directors, and shall keep at the 
registered or principal office a record giving 
the names and addresses of the members. All 
books and records of the cooperative may be 
inspected by any member, or member's agent 
or attorney, or FmHA for any proper 
purposes at any reasonable time. 

Section 10.02. Auditing. At the close of 
each fiscal year, the books and records of the 
cooperative shall be audited by a Certified 
Public Accountant or other person acceptable ~ 
to FmHA whose report will be prepared and 
certified in accordance with the requirements 
of FmHA. Based on such reports, the 
cooperative will furnish its members with an 
annual financial statement including the 
income and disbursements of the - 
cooperative. The cooperative will also supply 
the members, as soon as practicable after the 
end of each calendar year, with a statement 
showing the amount assigned to each 
member's patronage capital account. 


Article XI 
Fiscal Year 


The fiscal year of the cooperative shall 
begin on the first day of January and end on 
the last day of December in each year, except 
that the first fiscal year of the cooperative 
shall begin at the date of incorporation. 


Article XII 
Seal 


The board shall provide a cooperative seal, 
which shall be in the form of a circle and 
shall have inscribed thereon the name of the 
cooperative and the words “Cooperative 
Seal.” The seal will be kept by the secretary. 


Article XII 
Waiver of Notice 


Whenever any notice is required to be 
given under the provisions of the statutes of 
said State or the Articles of Incorporation or 





__ the Bylaws of the cooperative, a waiver 
thereof in writing signed by the person or 
persons entitled thereto, whether before or 
after the time stated therein, shall be deemed 
equivalent to the giving of such notice. 


Article XIV 
Repeal of Amendment of Bylaws 


Section 14.01. Repeal of amendment of 
bylews. These bylaws may be repealed or 
amended by a majority vote of the members 
present at any annual meeting of the 
members, or at any special meeting of the 
members called for such purpose, at which a 
quorum is present provided that while FmHA 
is mortgagee no amendment will become 
effective until it has received the FmHA 
written approval of FmHA and provided no 
such action shall change the purposes of the 
cooperative so as to impair its rights and 
powers under the laws of said State, or to 
waive any requirements of bond or any 
provision for the safety and security of the 
property and funds of the cooperative or its 
members, or to deprive any member without 
an express assent of rights, privileges or 
immunities then existing. Notice of any 
amendment to be offered at any meeting shall 
accompany the notice of any regular or 
special meeting at which proposed 
amendment is to be voted upon. 


Exhibit F—Qualifications of an Adviser to the 
Board 


Qualifications of an Adviser to the Board 


In the Board's analysis of the talents and 
abilities of a person to handle the job of 
adviser, the first attribute most desirable is 
the capacity to be a friend. The definitions of 
a friend include (1) A person whom one 
knows, likes, and trusts; (2) one with whom 
one is allied in a struggle or cause; (3) one 
who supports, sympathizes with or patronizes 
a group, Cause, or movement. 

The adviser must care about the-person he 
or she is trying to help. That means having 
patience and understanding during the trial 
and error period of a new cooperative's 
operation and also when it becomes 
necessary to explain complicated regulations 
or legal documents more than just once to 
those who have had less educational 
opportunities than the adviser. ; 

The adviser must teach a totally ne 
housing concept to persons who have only 
had experience with a rental environment. 
This means that the adviser must be able to 
talk to each and every person who is 
interested in the cooperative housing and 
explain just what the person is facing. The 
adviser must also be able to listen to those 
who rely on someone's “being there” to hear 
their problems and ideas. The adviser must 
be someone who is able to work with low- 
income persons and one who both 
understands their particular circumstances 
and strives to improve their well-being. The 
adviser, in this regard, must be able to learn 
as well as to teach. 

The adviser must be dedicated to those 
persons with whom he or she is associated as 
well as to have the capacity to. work with city 
officials, Government officials, politicians, 
and other professionals to achieve the goal of 
housing the local citizens. 


I. Educational Background 


a. Experience in working with—- 
Low-income people and with the problems 
inherent with this group. 
b. Administrative background for— 


1. Setting up system for management, 
including detailed financial, personal, 
and activity records; 

2. Setting up system for maintenance for 
buildings, grounds, and equipment. 

c. Training to— 

1. Accept the major responsibility of teaching 
and have the experience to carry this out. 

2. Make certain that members are learning 
while doing, whatever the activity. 

3. Know how to use group dynamics. 

4. Be ready to assist individual members 
resolve problems. 

5. Recognize a need for social casework when 
required, then be able to give or obtain 
that assistance. (Individual problems 
quickly affect cooperatives.) 

6. Have knowledge of and make effective use 
of resources. 

7. Handle the business of a cooperative while 
teaching members how to manage it 
themselves. 

8. Understand complexity of management 
and maintenance. 

9. Be able to understand, interpret, and teach 
the contents of documents from funding 
agencies. 

Ideally, a background in social work would 

be the most logical experience, but others can 

be considered. 


Exhibit F-1—Relationship of Adviser to 
Members 


Relationship of Adviser to Members 


I. The adviser must be able to teach the 
members and the members must be willing to 
learn management and maintenance of total 
Cooperative while they gradually assume 
more and more responsibilities, until the 
cooperative is completely self-managed. 

Il. In order to be effective, the adviser 
should have the ability to teach to members: 


a. The complete procedures and techniques of 
management and maintenance. 
b. A cooperative approach to everything 
involved while member lives in a 
ative. 
c. An ability to deal with persons in 


authority. ; 

d. Resources and how to use them. 

e. Board procedures and specific duties. 

f. Functions and responsibilities of 
Committees. 

g- Regulatory documents and their 
importance. 

h. Attitudes and procedures that will help 
member to: 

1. Learn while doing. 

2. Make payments on time. 

3. Develop a willingness to do his or her 
fair share of the work and the decisions- 
making. 

4. Cultivate a concern for his or her 
neighbor. 

5. Consider the good of the group, ahead of 
self-interest. 

6. Use his or her vote and know it counts: 
within the cooperative for directors and 
officers of the board; outside for local, 
state, and national Government. 
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7. Cooperate with board and committees. 
Ill. The adviser must be able to help the 
people understand that there are rules which 

must be followed. The adviser must make 
certain that the members realize that, by 
signing their occupancy agreement, they are 
agreeing to live up to all aspects of that 
agreement. In so doing, they are agreeing to 
abide by all of the funding agency's 
regulations pertaining to the cooperative. 

These regulatory documents must be taught 

over and over and consulted by the members 

in all major decisions. The adviser would 
also be expected to: 

a. Work with families or individuals with 
specific problems. 

b. Consider each activity as an opportunity 
for the members to learn, learning while 
doing must be the members’ primary 
goal. 

c. Become involved in the early planning, 
stage of the cooperative. 

d. Involve members in decisionmaking during 
the planning stage, including the 
selection of living unit. 

e. Feel a part of the group of members and 
break down regulations and instructions 
into language understood by them. 

f. Give members the freedom and 
encouragement to express ideas and to 
carry out ideas accepted by the majority 
unless they are contrary to Government 
regulations. 

g. Interpret Government regulations and 
guidelines, being able to apply and teach 
them. 


Exhibit G—Adviser Responsibilities 
Adviser Responsibilities 


L Responsibilities of the adviser to the 
board will include— 


’ a. Serving as backup manager while teaching 


self-management and maintenance to the 
members. 


b. Assisting in organizing the board of 
directors and standing committees and 
meeting regularly with them. 

c. Assisting in continual evaluation and 
monitoring of operations. 

d. Developing an educational plan and being 
responsible for its implementation. 

e. Assisting in setting up systems and 

ures for— 
1. Management, including detailed 
financial, personal, and activity records; 
2. Maintenance of buildings, grounds, and 
equipment. 

f. Assisting with financial questions that are 
not of sufficient complexity to require 
referral to an outside auditor. 

g. Advising in evaluation of new applicants 
for membership. 


Exhibit H—Limited Equity Agreement 
Limited Equity Agreement 

This Agreement, dated 
and between (hereinafter 
“referred to as the “Cooperative”), a 
corporation having its principal office and 
place of business at _______ and 
Farmers Home Administration, United States 
Department of Agriculture (hereinafter 
referred to as FmHA). 
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Witnesseth Whereas 


The purpose of the cooperative is to own 
and operate cooperative housing on behalf of 
its members, and the cooperative has applied 
to FmHA for mortgage financing as 
authorized under Section 515 of the Housing 
Act of 1949, as amended. 

The purpose of FmHA is to provide long 
term housing financing for very-low, low-, 
and moderate-income persons and 
households, although initially eligible 
cooperative members may remain in 
occupancy after exceeding the income limit 
established for moderate income. 

The additional purpose of FmHA is to 
maintain the availability of units financed by 
FmHA for very-low, low-, and moderate- 
income persons for as long as possible up to 
the 50-year maximum life of the loan. 

As a means for implementing and carrying 
out these purposes, the cooperative pledges 
to FmHA that: 

(a) Equity accumulated by the cooperative, 
other than through the appreciation in value 
of real estate, furnishings, and equipment of 
the cooperative, will be assigned on the 
cooperative’s books equally to members at 
the end of its fiscal year and in accordance 
with the IRS ruling concerning patronage 
capital. 

(b) The members will be notified, in 
writing, of the amount assigned to his or her 
patronage account each year after the 
assignment has been made. 

(c) The officers, board of directors, and 
members of the cooperative may not act to 
dissolve the cooperative for the purpose of 
distributing equity, or for other reasons, 
except as necessary due to default or other 
circumstances beyond the cooperative’s 
control, and 

(d) Should it become necessary to dissolve 
the cooperative, all property and assets of the 
cooperative will be transferred to another 
nonprofit or such other municipal ~ 
organization and be maintained for the same 
purposes for which it was started. 

(e) Only membership fees and money 
accrued in the member's patronage capital 
accounts will be distributed to the members 
and represents the entire equity payment to 
which the members are entitled. The 
cooperative reserves the right to withdraw 
from the equity payment or membership fee 
any amount due the cooperative through 
member's delinquency in payment of 
occupancy charge or through damage to the 
premises. 

In witness thereof, the parties hereto have 
caused this agreement to be signed and 


sealed the day and year first above written. 


(Cooperative) 


(Witness) 


By Seal) 


fe en 
(Member) 


This agreement will be filed with the 
member's record. 


Exhibit I—Subscription Agreement 
Subscription Agreement 
Dwelling Unit No. 
Date 
1. Subscription Amount: 


‘(a) I/We a legal resident(s) 
of hereinafter called 
“Subscriber,” hereby subscribe for 
membership in a cooperative 
housing corporation hereinafter called the 
“Cooperative,” and hereby subscribe to a 
Membership Certificate in said Cooperative 
having a par value of $_______. 

(b) Subscriber hereby agrees to pay for the 
Membership Certificate, also referred to as 
Membership Fee, as follows: 

(1) $_-____ upon signing this 
Agreement. 

(2) $_________ in monthly payments of 

payable over ___ 
consecutive months (not to exceed 12 
months). 

2. Ratification of Other Provisions. 
Subscriber has read and agrees to be bound 
by all provisions of the articles of 
incorporation, bylaws, and occupancy 
agreement, copies of which are attached 
hereto and receipt of which is hereby 
acknowledged, and agrees to be bound by 
requirements of the Farmers Home 
Administration (FmHA) as long as it remains 
mortgagee. 

3. Priority of mortgage lien. This agreement 
and all rights hereunder are and at all times 
shall be subject and subordinate to the lien of 
the mortgage and accompanying documents 
to be executed by the Cooperative to FmHA 
and to any and all modifications, extensions, 
and renewals thereof; and to any mortgage or 
deed of trust which may at any time hereafter 
be placed on the property of the Cooperative 
or any part thereof. 

4. Occupancy agreement. Subscriber, if 
approved for membership, will be entitled to 
occupancy of the above numbered dwelling 
unit under provisions of the above-mentioned 
occupancy agreement. Estimated initial 
charge per month for said unit will be 
established prior to signing the occupancy 
agreement. Future charges will be based on 
family income, as provided for in the 
occupancy agreement. I/We agree to execute 
the occupancy agreement on demand and to 
comply with all the terms thereof. 

5. Cancellation rights. (a) The Cooperative 
reserves the right at any time before it has 
notified the Subscriber of his/her 
acceptability for membership, for reasons 
deemed sufficient by the Cooperative, and 
approved by FmHA, to return the amount 
paid by the Subscriber under this Agreement. 
In the event the Subscriber shall have died 
prior to becoming a member, the Cooperative 
reserves the right to return the amount paid 
by the Subscriber under this Agreement to 
the Subscriber's estate or legal 
representative, and thereupon all rights of the 
Subscriber shall cease and terminate without 
further liability on the part of the 
Cooperative. 

(b) It is understood that the Subscriber's 
credit is subject to approval by FmHA, and 
that said Subscriber's total household income 
must not exceed any limitations for initial 
occupancy established by FmHA. In the 
event FmHA determines that the Subscriber 
does not meet FmHA credit, income 
limitation, or other eligibility requirements for 
participation in this project, the Cooperative 
shall return to Subscriber the sums paid 
hereunder. In the event FmHA determines 
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that the necessary loan to finance the 
Cooperative housing project cannot be made 
or insured by FmHA, or the Cooperative 
withdraws its application for such loan, the 
Cooperative shall return to Subscriber all 
sums paid by Subscriber hereunder. Upon 
either determination by FmHA and the return 
of the sums to Subscriber as provided in this 
paragraph (b), this agreement shall become 
null and void and all rights and liabilities 
hereunder of the parties shall cease and 
terminate. 

(c) If the Subscriber within five (5) days 
after the execution of this subscription 
agreement, hotifies the Cooperative in writing 
that he wishes to withdraw from the 
agreement, the amounts paid by the 
Subscriber under this agreement will be 
returned to the Subscriber and thereupon all 
rights and liabilities of the Subscriber 


_hereunder shall cease and terminate. If, at the 


end of the five-day period, the Subscriber has 
not exercised this right to withdraw, the right 
will be terminated. If FmHA determines that 
membership has not been achieved to the 
extent required by FmHA, the Subscriber will 
again have the right to withdraw within a 
five-day period. 

(d) If the Subscriber defaults in any 
obligation under this Agreement, and such 
default continues for fifteen (15) days after 
notice sent by registered mail by the 
Cooperative to the Subscriber at the address 
given below, then at the option of the 
Cooperative, the Subscriber shall lose any 
and all rights under this agreement. Any 
amount paid toward this subscription price at 
the option of the Cooperative may be 
retained by the Cooperative as liquidated 
damages or be returned, less the Subscriber's 
proportionate share of expenses incurred by 
the Cooperative as determined solely by the 
Cooperative. The Cooperative may, at its 
option, release the obligations of the 
Subscriber under this agreement in the event 
the Subscriber secures an assignee of this 
agreement who assumes the obligations 
herein contained and is satisfactory to the 
Cooperative and FmHA while mortgagee. 
This Agreement is not otherwise assignable. 

6. Oral Representation Not to be Relied 
Upon. This agreement will supersede any 
prior understandings and agreements and 
constitutes the entire agreement between the 
Subscriber and the Cooperative, and no oral 
representation or statements shall be 
considered a part hereof. 


Witness: 


Subscriber 


Subscriber 


Address 


Telephone 
Exhibit J—Occupancy Agreement 
Occupancy Agreement 


This Agreement, dated , by and 
between (hereinafter referred to 
as the “Cooperative”), at _______ and 





(hereinafter referred to as 


Witnesseth: Whereas: 

The purpose of the Cooperative is to 
acquire, own, and operate a cooperative 
housing project and its members shall have 
the right to occupy its dwelling units under 
the terms and conditions set forth in this 
agreement: 

Member is the owner and holder of a 
certificate of membership of the Cooperative 
and intends to occupy a dwelling unit in the 
project as permanent residence; and 

has certified to the accuracy of the 
statements in Member's application and 
agrees and understands that household 
income and other eligibility requirements are 
substantial and material requirements of his 
initial and continuing occupancy. 

To Have and To Hold dewelling unit 
Number on the terms and 
conditions set forth in this agreement, in the 
corporate charter, bylaws, and any other 
rules and regulations of the Cooperative. The 
term of this agreement shall be for a three- 
year period ending on BD rsscci* 
renewable for successive three-year periods 
under the conditions provided for in this 
Agreement. 


Article 21. Occupaney Charges 


Section 1.01. Commencing at the time 
indicated in ARTICLE 2, the Member agrees 
to pay to the Cooperative a monthly sum 
referred to as the “Occupancy Charge.” This 
amount will be equal to one-twelfth of the 
Member's proportionate share of the total 
amount required by the Cooperative, as 
estimated by its board of directors, to meet 
its annual expenses and the requirements of 
the FmHA loan. These inlcude but are not 
limited to, the following items: 

{a) Project operating expenses and cost of 
services furnished. 


(b) Necessary management reserve and 
administrative costs. 

(c) Taxes and assessments levied against 
the project or the Cooperative which it is 
required to pay. 

(a) Fire and extended coverage insurance 
on the project and any other insurance which 
the Cooperative may require. 

(e} The cost of furnishing any water, 
electricity, heat, gas, garbage and trash 
collection, and a utilities, if furnished by 
the Cooperative. 

(f} Payments to other reserves set up by the 
board of directors. 

(g) Estimated costs of repairs, maintenance, 
and replacements of project property to be 
made by the Cooperative. 

(h) The amount of principal, interest, and 
any other required payments on any 
indebtedness of the Cooperative, including 
any loan made or insured by the Farmers 
Home Administration (FmHA), United States 
Department of 

(i) Any other expenses of the Cooperative 
approved by the board of directors and by 
FmHA, while mortgagee, incluidng operating 
deficiencies, if any, for prior periods. 


* The termination date to be inserted should be 
three years from the date of the occupancy 
(These terms may be for periods longer 
than 3 years if mutually agreeable to the member 
and to the cooperative.) 


Section 1.02. The board of directors shalt 
determine the amount of the occupancy 
charges annually, but may do so at more 
frequent intervals should circumstances so 
require. No Member shall be charged with 
more than the appropriate share determined 
by the board of directors. That amount of the 
occupancy charge required for payment on 
the principa) of mortgage of the Cooperative 
or any other capital expenditures shall be 
credited upon the books of the Cooperative 
as a capital contribution by the Members. 
Until further notice from the Cooperative, the 
monthly charge for the above-mentioned 
dwelling unit shalt be $ 


Article 2. When Payment of Occupaney 
Charges To Commence 


Section 2.01. After thirty days’ notice by 
the Cooperative that the dwelling unit is 
available for occupancy, or upon acceptance 
of occupancy, whichever is earlier, Member 
shall make a payment for occupancy charge 
covering the unexpired balance of the month. 
Thereafter, Member shall pay occupancy 
charge in advance on the first day of each 
month. Dates of payments may be changed 
by mutual agreement of the Cooperative and 
FmHA. 

Section 2.02. The Member agrees to furnish 
to the Cooperative, each year, a certificate of 
income on which the Member's occupancy 
charge will be determined. 


Article 3. Patronage Refunds 


Section 3.01. The Board shall, on the books 
of the Cooperative, assign to Member in 
accordance with the IRS ruling concerning 
patronage capital, a porportionate share of 
money collected in excess of the amount 
needed for Cooperative expenses, including 
reserves designated as management reserve, 
and Members will be notified of the amount 
assigned each year. 


Article 4. Member's Option To Renew 


Section 4.01. It is agreed that the term of 
occupancy shall be renewed for further 
periods of three years from the expiration of 
the initial term (or for the term mutually 
agreed to by the member and the 
Cooperative). Such renewals shall be based 
upon the same agreements as contained in 
this agreement unless: (1) Notice of Member's 
decision not to renew is given to the 
Cooperative in writing at least 4 months prior 
to expiration of the current terms, and (2) 
Member, before expiration of said term, shall 
(a) endorse membership certificate for 
transfer to Cooperative and deposits same 
with the Cooperative, (b) meet all obligations 
and pay all amounts due under this 
Agreement before said expiration, and (c) 
vacate and leave the premises in good state 
of repair. Upon compliance with foregoing 
provisions (1} and {2), Member shall have no 
further liability under this agreement. If 
extenuating circumstances warrant, the 
Member's four-month notification of intention 
to vacate may be modified appropriately. The 
Member will be entitled to the patronage 
capital which has accrued and been assigned 
during the term of this agreement provided 
that provisions (1) and (2) have been met. 
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Article 5. Premises to Be Used for Residential 
Purposes Only 


Section 5.01. Member shall occupy the 
dwelling unit covered by this agreement as a 
private dwelling unit for the Member and/or 
immediate household and for no other 
purpose. The Member shall have use of all 
common community property and facilities of 
the project so long as Member continues to 
own a membership certificate of the 
Cooperative, occupies the assigned dwelling 
unit, and abides by the terms of this 
Agreement. Any sublessee of the Member , if 
approved pursuant of Article 7 hereof, may 
enjoy the rights to which Member is entitled 
under this Article 5, except that the sublessee 
will have no voting rights in the affairs of the 
Cooperative. 

Section 5.02. Member shall not permit or 
suffer anything to be done or be kept upon 
said premises which will increase the rate of 
insurance on the building, or on its contents. 
Member will not obstruct or interfere with 
the rights of other occupants, or annoy them 
by unreasonable noises or otherwise permit 
any nuisance on the premises, or allow any 
illegal act to be committed. Member shall 
comply with al! the requirements of the Board 
of Health and of all other governmental 
authorities with respect to the said premises. 
If, by reason of the occupancy or use of these 
premises by Member, the rate of insurance on 
the building is increased, Member shall 
become personally liable for the additional 
insurance premiums. 


Article 6. Member's Right to Peaceable 
Possession 

Section 6.01. In return for Member's 
continued fulfiliment of the terms and 
conditions of this agreement, the Cooperative 
agrees that the Member may at all times 
while this agreement remains in effect, have 
and enjoy forthe Member’s sole use and 
benefit the dwelling unit and community 
facilities hereinabove described. 


Article 7. No Subletting Without Consent of 
Corporation 

Section 7.01. This agreement shal! not be 
assigned nor Member's dwelling unit sublet 
without the written consent of the 
Cooperative and FmHA, while mortgagee. 
Under this agreement the Member shall be 
liable for the conduct of the sublessee. Any 
unauthorized subleasing shall, at the option 
of the cooperative and of FmHA, while 
mortgagee, result in termination and 
forfeiture of Member's rights under this 
occupancy agreement. 


Article 8 Transfers 


Section 8.01. Neither this agreement nor 
Member's right of occupancy shalt be 
transferrable or assignable except as 
provided in the bylaws of the Cooperative for 
the transfer of membership. 


Article 9. Management, Taxes, and Insurance 


Section 9.01. The Cooperative shall provide 
necessary management, operation, and 
administration of the project; pay or provide 
for the payment of alt taxes or assessments 
levied against the project; procure and pay or 
provide for the payment of fire insurance and 
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extended coverage, and other insurance as 
the Cooperative may deem advisable on 
property in the project. The Cooperative will 
not, however, provide insurance on Member's 
personal property. 


Article 10. Utilities 


Section 10.01. The Cooperative shall 
arrange for utilities (water, electricity, heat, 
and gas) for common areas of the structure{s) 
in amounts which it deems reasonable and in 
conformance with Exhibit A-6 to subpart E of 
part 1944 (Strike out any of the foregoing 
items in this Article which are not 
applicable.) Each unit will be separately 
metered and Member shall pay directly to the 
supplier for the utilities billed to Member. 


Article 11. Repairs 


Section 11.01. By Member. Member agrees 
to repair and maintain Member's dwelling 
unit at own expense as follows: 

(a) Any repairs or maintenance 
necessitated by Members’s own negligence or 
misuse; 

(b) Any redecoration of own dwelling unit 
authorized, done or contracted for by 
Member; 

(c) Any repairs, maintenance, or 
replacements required on the following items: 
(Insert the items desired, subject to FmHA 
approval.) 

Section 11.02. By cooperative. The 
Cooperative shall provide and pay for all 
necessary repairs, maintenance, and 
replacements except as specified in § 11.01. 
Member agrees to the right of the officers of 
the Cooperative to authorize entrance to 
Member's dwelling unit in order to complete 
necessary repairs, maintenance, and 
replacements and to authorize entrance for 
such purposes by employees of any 
contractor, utility company, municipal 
agency, or others at any reasonable hour of 
the day, and upon reasonable notice. In the 
event of emergency, the unit may be entered 
at any time. Notification of entry will be left 
for the member by the person performing the 
maintenance or repair. 

Section 11.03. Right of cooperative to make 
repairs at member's expense. In case Member 
shall fail to effect and pay for the repairs, 
maintenance, or replacement specified in 
§ 11.01, in a manner satisfactory to the 
Cooperative, the board may do so and add 
the cost of repairs to Member's next month’s 
occupancy charge payment. 


Article 12. Alterations and Additions 


Section 12.01. The Member shall not, 
without the written consent of the 
Cooperative make any structural alterations 
in the premises or in the water, gas or 
steampipes, electrical conduits, plumbing or 
other fixtures connected therewith, or remove 
any additions, improvements, or fixtures from 
the premises. 

Section 12.02. lf Member for any reason 
ceases to be an occupant of the premises, 
Member shall surrender to the Cooperative 
possession thereof, including any alterations, 
additions, fixtures, and improvements. 

Section 12.03. Member shall not, without 
the prior written consent of the Cooperative 
instail. or use in dwelling unit any air 
conditioning equipment, electric heater, or 
power tools. Member agrees that the 


Cooperative or FmHA, while mortgagee, may 
require the prompt removal of any such 
equipment at any time, and that failure to 
remove such equipment upon request shall 
constitute a default within the meaning of 
Article 13 of this agreement. 


Article 13. Definition of Default by Member 
and Effect Thereof 


Section 13.01. If, at any time after the 
happening of any event specified in clauses 
(a) through (k), below, the tive gives 
to Member a 30-day notice of expiration, this 
agreement and all Member's rights under this 
agreement will expire on the date specified in 
such notice. In the meantime the default may 
be cured in a manner deemed satisfactory by 
the Cooperative. After 10 days following such 
expiration of Member's rights, the 
Cooperative may reenter the dwelling unit 
and remove all persons and personal 
property therefrom, by any means available 
to it by law, and may repossess the dwelling 
unit in its former state as if this agreement 
had not been made. 

(a) If, during the term of this agreement, 
Member ceases to be the owner and legal 
holder of a membership of the Cooperative. 

(b) If Member attempts to transfer or assign 
this agreement in a manner inconsistent with 
the provisions of the bylaws. 

(c) If, during continuance of this agreement, 
Member is declared bankrupt under the laws 
of the United States so as to be released from 
any debt or obligation to the Cooperative or 
to interfere with his full exercise of his rights 
as Member and occupant. 

(d) If, during continuance of this agreement, 
a receiver of Member's property is appointed 
under the laws of the United States or of any 
State. 

(e) If, during continuance of this agreement, 
Member shall make a general assignment for 
the benefit of creditors. 

(f) If, during continuance of this agreement, 
any of the membership rights in the 
Cooperative owned by Member are duly 
levied upon and sold under the process of 
any court. 

(g) If Member fails to effect and/or pay for 
repairs and maintenance as provided for in 
Article 11. 

(h) If Member fails to pay any sum due 
pursuant to Article 1. 

(i) If default occurs with respect to any 
obligation of Member under this agreement. 

(j) If. during the term of this agreement, 
Member fails to comply promptly with all 
requests by the Cooperative for information 
and certifications concerning the total current 
income of Member and Member’s household 
or any other eligibility requirements for 
membership or occupancy. 

(k) If, during the term of this agreement, 
limitations for continued occupancy are 
established from time to time by the FmHA 
and are exceeded. 

Section 13.02. Member hereby expressly 
waives any and all right to reenter the 
dwelling if the eviction is by judgment of any 
court or judge. The words “enter,” “reenter,” 
or “reentry” as used in this agreement are not 
restricted to their technical legal meaning. In 
the event of a breach by Member of the terms 
of this agreement, the Cooperative shall have 
the right of injunction and the right to invoke 


any remedy allowed at law or in equity, as if 
reentry, summary proceedings, and other 
remedies were not provided for. 

Section 13.03. Failure by the Cooperative to 
avail itself of any remedy given under this 
agreement shall not waive or destroy any 
right of the Cooperative to avail itself of 
remedies for any similar or other breach or 
default by Member. 

Section 13.04. Notice by the Cooperative 
under any of the conditions described in 
section 13 shall be in writing. The 
cooperative shall not evict any member 
except by judicial action pursuant to State or 
local law and in accordance with the 
requirements of subpart C of part 1930 of this 
chapter. 


Article 14. Member To Comply With All 
Corporate Regulations 


Section 14.01. Member agrees to preserve 
and promote the cooperative ownership 
principles on which the Cooperative has been 
founded and to abide by the charter, bylaws, 
rules and regulations of the Cooperative, and 
amendments. The Member agrees to make 
diligent effort in performing duties and 
accepting responsibilities either through 
volunteering or by assignment from the board 
of directors. By acts of cooperation with other 
members, Member will strive to bring about 
and maintain a high standard in home and 
community conditions. The Cooperative 
agrees to deliver to Member its rules and 
regulations and/or to distribute them in such 
other manner as to constitute adequate 
notice. 


Article 15. Effect of Fire Loss on Interests of 
Member 


Section 15.01. In the event of loss or 
damage by fire or other casualty to Member's 
dwelling unit without fault or negligence of 
Member, the Cooperative shall determine (1) 
Whether to restore the damaged premises 
and, if not to restore (2) the amount to be 
paid to Member to redeem membership and 
for reimbursement for any loss sustained by 
the Member. 

Section 15.02. lf, under such circumstances, 
the Cooperative decides to restore the 
premises, occupancy charges shall stop 
wholly or partially, as determined by the 
Cooperative, until the premises have been 
restored. If, on the other hand, the 
cooperative decides not to restore the 
premises, the occupancy charges shall cease 
from the date of such loss or damage. 


Article 16. Inspection of Dwelling Unit 


Section 16.01. Member agrees that the 
representatives of any mortgage holding « 
mortgage onthe property of the Cooperative, 
the officers of the Cooperative, or authorized 
representative of the Cooperative shall have 
the right to enter the dwelling unit of Member 
and make inspections and, with the approval 
of the Cooperative, the employees of any 
contractor, utility company, municipal 
agency, or others shall have the right to enter 
the dwelling unit of Member and make 
inspections at any reasonable-hour of the 
day, upon reasonable notice, and at any time 
in the event of emergency. 
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Article 17. Subordination Clause 


Section 17.01. The Cooperative housing 
project of which Member's dwelling unit is a 
part is planned to be constructed by the 
Cooperative with the assistance of a loan to 
the Cooperative made or insured by the 
FmHA. Therefore, this agreement and all 
rights, privileges, and benefits hereunder 
shall be at all times subject and subordinate 
to a first mortgage lien or any documents 
executed by the Cooperative to secure its 
obligations to FmHA and to any extensions 
and removals and to any security instrument 
which may be made in replacement thereof or 
at any time hereafter be placed on the 
property of the corporation. Member hereby 
agrees to execute, at the Cooperative's 
request and expense, any instrument which 
the Cooperative or any lender or mortgagee 
may deem necessary or desirable to 
subordinate this Agreement to any such 
security instrument. Member hereby appoints 
the Cooperative and each and every officer 
thereof, and any future officer, as irrevocable 
attorney-in-fact during the term of the 
agreement to execute any such instrument on 
behalf of Member. 


Article 18. Late Charges and Other Costs in 
Case of Default 


Section 18.01. In addition to all other sums 
due or to become due under this agreement, 
Member shall pay to the Cooperative a late 
charge, not to exceed $10.00, at any time 
payment of occupancy charges, or part 
thereof, is more than 10 days late. This late 
fee may be waived, depending on the 
circumstances and at the discretion of the 
board. 

Section 18.02. lf, because of default by 
Member under any obligation in this 
agreement, the Cooperative obtains the 
services of an attorney, Member shall pay to 
the Cooperative all costs and fees involved, 
including reasonable attorney's fees and the 
costs of any resulting law suit, if such an 
action becomes necessary. 


Article 19. Notices 


Section 19.01. Whenever any bylaw of 
Cooperative, any law, or this agreement 
requires notice to be given to either party, 
any notice or demand by the Cooperative to 
Member shall be considered to have been 
duly given if the same is delivered to Member 
at Member's unit or to Member's last known 
address. Any notice or demand by Member to 
the Cooperative shall be considered to have 
been duly given if delivered to an officer of 
the Cooperative. Such notice may also be 
given by depositing same in the United States 
mails addressed to Member as shown on the 
books of the Cooperative, or to the president 
of the cooperative, as the case may be, and 
the time of mailing shall be the time of giving 
such notice. 


Article 20. Oral Representation Not Binding 


Section 20.01. No representation other than 
those contained in this Agreement and in the 
charter and the bylaws of the Cooperative 
shall be binding upon the Cooperative. 

In Witness Whereof, the parties hereto 
have caused this agreement to be signed and 
sealed the day and year first above written. 


Cooperative 
By: US beeen) 


Member 
To Be Duly Acknowledged 


Subpart L—Farmers Home 
Administration Grievance and Appeals 
Procedure 


65. Section 1944.551 is revised to read 
as follows: 


§ 1944.551 Purpose. 


The purpose of this subpart is to set 
forth uniform requirements for grievance 
and appeals procedures in all Rural 
Rental Housing (RRH), Rural 
Cooperative Housing (RCH), and Labor 
Housing (LH) projects financed by the 
Farmers Home Administration (FmHA) 
under sections 514, 515, and 516 of the 
Housing Act of 1949. The objective of 
this subpart is to ensure the fair 
treatment of persons residing in multiple 
family projects while providing for an 
equitable manner by which borrowers 
can operate, maintain, and safeguard 
housing projects. The right to appeal 
under this subpart will also extend to 
persons who seek admission to the 
projects. 

66. Section 1944.552 is amended by 
redesignating paragraphs (c) through (h) 
as (d) through (i), by revising paragraphs 
(a), (b) and newly redesignated 
paragraph (h), and by adding a new 
paragraph (c) to read as follows: 


§ 1944.552 Definitions. 


(a) Applicant. A person who has 
submitted an application to occupancy 
in a RRH, RCH, or LH project, and is not 
a tenant or member. This includes 
persons who have been denied an 
application for admission, except when 
applications are not being processed 
due to the fact that it will be awhile 
before additional applicants can be 
reached on a waiting list. In such cases, 
applicant inquiries can be reached on a 
waiting list. In such cases, applicant 
inquiries will be handled in accordance 
with paragraph VI D 1 b of Exhibit B of 
subpart C of part 1930 of this chapter. 

(b) Borrower. The borrower (landlord) 
is the owner of the owner's authorized 
representative of a RRH, RCH, or LH 
project. 

(c) Consumer cooperative. A 
corporation which (1) Is organized under 
the cooperative laws of a State or 
Federally recognized Indian tribe; (2) 
will own and operate the housing on a 
cooperative basis solely for the benefit 
of the members; (3) will operate at cost 
and, for this purpose, any patronage 
refunds accruing to members in 
accordance with § 1944.215(i) of this 


Federal Register / Vol. 56, No. 14 / Tuesday, January 22, 1991 / Rules and Regulations 


subpart will not be considered gains or 
profits; and (4) will restrict membership 
in the housing to eligible persons and, to 
any extent the cooperative and FmHA 
permit, to others in special 
circumstances. 


* * * 7 * 


(h) Tenant. An eligible lessee/ 
occupant of a RRH or LH project who 
has executed a lease agreement. For the 
purposes of this subpart, the term 
“tenant” will also mean “cooperative 
member.” ; 

66.a. Section 1944.553 is amended by 
revising paragraph (b) to read as 
follows: 


§ 1944.553 Exceptions. 


* * * * * 


(b) Discrimination complaints. Any 
tenant/member of prospective tenant/ 
member seeking occupancy or use of 
RRH, RCH, or related facilities who 
believes he/she has been discriminated 
against because of age, race, color, 
religion, sex, marital or familial status, 
handicap or national origin may file a 
complaint in person with, or by mail to 
the Office of Fair Housing and Equal 
Opportunity, Department of Housing 
and Urban Development (HUD), 
Washington, DC, 20410, or any HUD 
office, or to the Secretary of Agriculture, 
Washington, DC, 20250. If a complaint is 
made to an FmHA County, District or 
State Office, it must be directed to the 
Director of Equal Opportunity Staff, 
National Office, by the FmHA employee 
in charge of that office. When a 
complaint is sent to FmHA-EOS by a 
county or district office, the State 
Director will be made aware of the 
complaint. 


* * * * * 


PART 1951—SERVICING AND 
COLLECTIONS 


Subpart K—Predetermined 
Amortization Schedule System (PASS) 
Account Servicing 


67. The authority citation for part 1951 
is revised to read as follows: 


Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5 
U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70. 


68. Section 1951.506 is amended by 
revising paragraph (a)(1) to read as 
follows: 


§ 1951.506 Processing payments. 

(a) *.* € i 

(1) All payments will be based on 
tenants occupying the units as.of the 
first day of the month for which the 
payment statement is generated. For the 
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purposes of this subpart the word 
“tenant” also means RCH “member.” 

69. Section 1951.510 is amended by 
revising paragraph (c}(2){iv) to read as 
follows: 


§ 1951.510 Payment app 

(c) tet 

(2) o-4, .& 

(iv) Except for cooperative housing, 
project late fees may not be paid from 
project income as specified in paragraph 
XIII B2a(4) of Exhibit B to subpart C of 
part 1930 of this chapter. 


* * * * * 


PART 1955—PROPERTY 
MANAGEMENT 


Subpart C—Disposal of Inventory 
Property 


The authority citation for part 1955 
continues to read as follows: 


Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5 
U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70. 


70. Section 1955.114 is amended by 
revising paragraphs (c)(3) and (c)(5) to 
read as follows: 


§ 1955.114 Sales steps for program 
property (housing). 


(c) se ‘ 

(3) Prior approval of the National 
Office is required before issuance of 
Form AD-622, “Notice of Preapplication 
Review Action.” A preapplication with 
the information outlined in Exhibit A-7 
of subpart E of part 1944 of this chapter, 
along with the State Director's 
recommendation, will be forwarded to 
the National Office, Attention: Assistant 
Administrator, Housing, for a 
determination and further guidance. 


* * * * * 


(5) An additional loan may be made 
simultaneously with the credit sale, or 
later, only when the property involved 
meets the definition of “project” set 
forth in subpart E of part 1944 of this 
chapter. 


* * * * * 


71. Section 1955.141 is amended by 
revising paragraph (e) to read as 
follows: 


§ 1955.141 Transferring titie. 
* * * * * 

(e) Interest credit and rental 
assistance for MFH property. Interest 
credit and rental assistance. may be 
granted to program applicants 
purchasing MFH properties in 
accordance with the provisions of 
Exhibit E of subpart C of part 1930 of 
this chapter. 


* 


PART 1965—REAL PROPERTY 


Subpart B—Security Servicing for 
Multiple Housing Loans 


72. The authority citation for part. 1965 
is revised to read as follows: 


Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5 
U.S.C. 301; 7 CFR 2.23; 7 CFR 2:70. 


73. Section 1965.55 is amended by 
revising of paragraph (a)(12) to read as 
follows: 


§ 1965.55 Authority of State Director. 

(a) ee 

(12} Approve the borrower's 
execution, extension, renewal, 
modification, or cancellation of 
contracts of types not covered 
elsewhere in this section when the State 
Director, with the advice of OGC, 
determines that the action is in the best 
interests of both the borrower and the 
FmHA; and in the case of RRH, RCH, 
and LH projects, will not be detrimental 
to the tenants or members. 

74. Section 1965.61 is amended by 
revising of paragraphs (b) and {c) to 
read as follows: 


§ 1965.61 General loan servicing 
requiremen 

(b) Borrower reports, audits, and 
analyses. Borrower reports, audits, and 
analyses, including the approval or 
disapproval of annual operating 
budgets, requests for rent and 
occupancy charge changes, and 
occupancy problems will be processed 
and handled according to subpart C of 
part 1930 of this chapter. 

(c) Maintenance. Project maintenance 
is of utmost importance. All projects 
must be adequately maintained by the 
borrower not only to protect the FmHA's 
interest, but also to attract potential 
clients (tenants for rental projects, 
members for cooperative projects, 
purchasers for RHS). Maintenance 
should be reviewed during each 
supervisory visit and appropriate 
recommendations made to the borrower. 
The District Director will inspect the 
real estate security as required by 
subpart C of part 1930 of this chapter. 

75. Section 1965.63 is amended by 
revising paragraph (d) and (e)(2) to read 
as follows: 


§ 1965.63 issuance of transfer of stock, or 
change in membership, or membership 
interests in organizations indebted to 
FmHA. 


* * af * * 


(d) RCH consumer cooperatives. 
Changes in the membership of RCH 


consumer cooperatives will be 
processed according to the provisions of 
subpart E of part 1944 of this chapter. 


* * * 


fey *"*-* 


(2) All new or substitute general 
partners, and all new or substitute 
trustees, members, stockholders in 
privately held corporations, or 
beneficiaries that will hold an interest in 
the organization in excess of 10 percent 
have submitted a current, dated, and 
signed financial statement showing 
assets and liabilities, with information 
on the status and repayment schedule of 
each debt. (The admission of limited 
partner in a limited partnership is 
addressed in § 1965.63(e)(3) of this 
subpart.) In cases involving publicly 
held corporation borrowers, borrowers 
will be required to notify FmHA of 
stockholders admitted to the 
organization in accordance with the 
approved articles of incorporated and 
bylaws. However, FmHA consent is 
required when there are changes in the 
overall corporate management or in the 
organizational documents. (All other 
changes in stockholders in publicly held 
corporations are subject to the 
requirements of this section.) All 
financial statements submitted must 
comply with the reporting requirements 
set forth in Exhibit A-7 to subpart E of 
part 1944 of this chapter. A resume must 
also be submitted, together with a 
statement setting forth any identity of 
interest as described in Exhibit A-7 to 
subpart E of part 1944 of this chapter. 
The resume should explain the past 
performance, experience, qualifications, 
and abilities of the individual or 
organization, who is obtaining an 
interest in the borrower organization. A 
determination must be made before 
approval that the incoming individual or 
organization described in this section 
will not adversely affect the borrower's 
continued eligibility under the 
requirements of subpart E of part 1944 of 
this chapter. 


* * * * * 


76. Section 1965.65 is amended by 
revising paragraph (a)(3), (c)(3), and 
(c)(7) to read as follows: 


§ 1965.65 Transfer of real estate security 
and assumption of loans. 


ee 
a 


(3) Proposed transfers must not be the 
detriment of the FmHA or the tenant. LH 
loans will only be transferred under this 
subpart when they will continue to be 
used to provide housing for farm 
laborers as defined in subpart D of part 
1944 of this chapter. Cooperative loans 
will only be transferred when they will 
be used for the purpose of providing low 
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income rental housing to promote the 
general welfare of the community. 


* * * * * 


eee 


(3) For rental and RCH (as applicable) 
projects, the transferor’s project 
operating accounts, reserve account, any 
tenant security deposits, any balance 
remaining in the transferor’s supervised 
bank account which are needed to 
complete project development, and any 
equipment purchased with project funds, 
will be transferred to the transferee. For 
cooperative projects, patronage capital 
accounts and membership fees will not 
be transferred with the project. Any RA 
payments not received by the transferor, 
will be assigned to the transferee. Every 


attempt should be made to have the 
funds in the reserve account at the 
scheduled level and transferred to the 
transferee at the time of transfer. 


* 7 * * + 


(7) For transfers of RRH and RCH loan 
accounts, current executed tenant and 
former member certifications using Form 
FmHA 1944-8, “Tenant Certification,” or 
a HUD approved form of “Certification 
or Recertification of Tenant Eligibility” 
for any tenants receiving Section 8 
subsidy, must be on file with FmHA or 
provided for each tenant, as required by 
Exhibit B to subpart C of part 1930 of 
this chapter, evidencing that the units 
are or will be occupied by tenants 
meeting the FmHA eligibility 
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requirements when the transfer is 
closed. 


* *. * * * 


§ 1965.65 [Amended] 

77. Section 1965.65(f)(12) is amended 
by changing reference to “Exhibit A-5 to 
Instruction 1944-E” to “Exhibit A-6 to 
Instruction 1944-E” under column 
headed “Form Number.” 

Dated: November 13, 1990. 

La Verne Ausman, 


Administrator, Farmers Home 
Administration. 


[FR Doc. 91-919 Filed 1-18-91; 8:45 am] 
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DEPARTMENT OF EDUCATION 


Final Funding Priorities for Certain 
New Direct Grant Awards 


AGENCY: Department of Education. 
ACTION: Notice of final funding priorities 


for certain new direct grant awards. 


suMMARY: The Secretary announces 

final funding priorities for grants under 

the following programs: 

Early Education Program for Children 
with Disabilities; 

Services for Children with Deaf- 

Blindness; 

Postsecondary Education Programs for 

Persons with Disabilities; 

Program for Children with Severe 

Disabilities; and 
Secondary Education and Transitional 

Services for Youth with Disabilities 

Program 

Where appropriate the title of 
programs has been changed to be 
consistent with the Individuals with 
Disabilities Education Act (IDEA). 
EFFECTIVE DATE: These priorities take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments. If 
you want to know the effective date of 
these priorities, call or write the 
Department of Education contact 
person. 

FOR FURTHER INFORMATION CONTACT: 
Joseph Clair, Division of Educational 
Services, Office of Special Education 
Programs, U.S. Department of Education, 
400 Maryland Avenue SW. (Switzer 
Building, room 4620-2644), Washington, 
DC 20202. Telephone: Joseph Clair (202) 
732-4568. 

SUPPLEMENTARY INFORMATION: On July 
31, 1990 at 55 FR 31148, the Secretary 
published in the Federal Register a 
notice of proposed Funding Priorities for 
fiscal year 1991, for certain program 
competitions under the Office of Special 
Education and Rehabilitative Services. 

This notice announces final funding 
priorities for fiscal year 1991 for some of 
these competitions. 

Three priorities which had been 
published as proposed priorities 5, 6, 
and 7 under the Programs for Severely 
Handicapped Children have been 
removed and placed under the Services 
for Deaf-Blind Children and Youth 
Program and redesignated as priorities 
1, 2, and 3. This technical change has 
been made in order to comply with the 
IDEA that has removed the section 622 
authority to fund activities described 
under section 624. New authority has 


been added to section 622 which 
supports the types of activities 
described in the three redesignated 
priorities. ; 

A notice requesting transmittal of 
applications under certain of these 
priorities is published in this issue of the 
Federal Register. 

In response to the Secretary's 
invitation in the proposed priorities, 21 
parties submitted comments. An 
analysis of the comments and of the 
changes follows. 


Analysis of Comments and Changes 


Early Education Program for Children 
with Disabilities 


Comment: One perma ener 
that the concepts of “‘co: sed, 
coordinated, and family-centered” 
services be considered in priorities that 
address the needs of children with HIV 
infection and children born prenatally 
exposed to drugs. 

Discussion: The Secretary agrees that 
services to these children should be 
community-based, coordinated, and 
family-centered. The language in Priority 
1: Nondirected Model Demonstration 
Projects and Priority 2: Outreach 
Projects is:consonant with these 
concepts. 

Changes: None. 

Comment: One commenter 
recommended that “linguistically 
different” be added to the priorities 
inviting applications for projects that 
develop models for young children with 
disabilities who are from minority 
groups or from culturally or racially 


groups. 

Discussion: The Secretary agrees with 
this commenter. 

Changes: Language in the relevant 
priorities has been modified to include 
children with disabilities who are from 
linguistically diverse groups. 


Nondirected Model Demonstration 
Projects 


Comment: One commenter 
recommended that technical assistance 
in training and replication of the 
program should be provided to projects 
during years four and five of the project 
period in order to enhance the likelihood 
of successful replications of the program 
at other sites. 

Discussion: The Secretary believes 
that technical assistance should be 
provided to projects during the project 
period, including years four and five. 
However, since technical assistance is 
provided through other mechanisms, this 
comment is not relevant in the context 
of establishing the priority area. 

Changes: None. 

Comment: One commenter suggested 
strengthening the language in the 
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priority related to family involvement 
and commitment to the intervention. 

Discussion: The Secretary believes 
that the language in the priority is highly 
supportive of family involvement in the 
projects. 

Changes: None. 

Comment: One commenter suggested 
that consideration be given to funding 
projects that include visual/kinesthetic 
approaches to language stimulation. 

Discussion: The Secretary believes 
that the priority allows for the 
development of those approaches to 
language stimulation. 

Changes: None. 


Outreach Projects 


Comment: One commenter 
recommended that applicants previously 
funded under the outreach program 
should be required to provide data 
validating the effectiveness of their 
outreach procedures. 

Discussion: The priority requires 
projects to evaluate the dissemination, 
replication, and training activities to 
determine their effectiveness, including 
their impact on the provision of services 
to young children with disabilities. The 
Secretary believes that imposition of 
additional application requirements 
(especially for only certain applicants) is 
unnecessarily burdensome and 
inappropriate in the context of 

lishing the priority area. 

Changes: None. 

Model Inservice Training Projects 


Comment: One commenter 
recommended that rather than award 
extra points to applications meeting 
competitive preference conditions the 
Department should make the conditions 
requirements for an award. 

Discussion: Although the Secretary 
believes that meeting all three 
conditions would be desirable, the 
Secretary recognizes that not all 
applicants may be able to do so. 
Therefore, the Secretary proposes to 
give competitive preference to 

that meet all three conditions 
rather than limit the priority to only 
those applicants. 

Changes: None. 


Early Childhood Research Institute— 
Service Implementation and Capacity 
for Providing Early Intervention — 
Services 


‘Comment: One commenter expressed 
concern that this priority is more related 
‘to policy implementation and 
accountability than research with 
relevance for the field at large. 

Discussion: The intent of this priority 
is to support a program of research that 
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will provide information that can be 
used by policy-makers and 
administrators at Federal, State, and 
local levels to identify factors that 
facilitate or interfere with service 
implementation, to identify solutions for 
service providers, and to examine the 
impact of variations in eligibility 
criteria, funding sources, interagency 


collaborative arrangements and service © 


delivery on children with disabilities 
and their families. Given the broad 
audience for the findings of this 
institute, the Secretary believes that the 
priority has relevance for the field at 
large. 

Changes: None. 


Early Childhood Research Institute— 
Substance Abuse 


Comment: One commenter suggested 
that this priority should be jointly 
funded through other agencies such as 
the National Institute of Mental Health 
and Maternal and Child Health 
Services. 

Discussion: The possibility of joint 
funding for this priority is dependent on 
appropriation levels, common legislative 
authority, and agreements among the 
relevant agencies. This possibility, as 
well as issues related to coordination or 
potential duplication with other 
programs is being explored by the 
Department. This priority will not be 
finalized until these issues can be 
resolved. 

Changes: The Secretary has 
withdrawn this priority until issues 
related to joint funding, coordination, 
and potential duplication with other 
programs can be determined. 


Services for Children with Deaf- 
Blindness Program 


Comments received in response to 
priorities 1, 2, and 3 under this program 
are discussed v ‘der the Program for . 
Children with Severe Disabilities. Under 
that program these priorities (1, 2, and 3) 
are designated as priorities 5, 6, and 7. 


Postsecondary Education Programs for 
Persons with Disabilities 


Comment: One commenter 
recommended that the title of the 
program be changed to “Postsecondary 
Education Programs for Persons with 
Disabilities” to be consistent with 
current phraseology and other 
Department of Education 
announcements. 

Discussion: The Secretary agrees with 
this recommendation and the title has 
been changed, consistent with IDEA. 

Changes: Title of program. 

Comment: One commenter suggested 
that a priority under this program should 
emphasize more coordination at the 


State level among agencies that provide 
services such as continuing education, 
job training, and vocational 
rehabilitation. 

Discussion: Since State agencies are 
eligible to apply under this program, 
projects focusing on the coordination of 
postsecondary education services at the 
State level are not precluded under this 
priority as written. The intent of this 
program is to support a wide range of 
projects within the scope of the 
announced annual priorities. 

Changes: None. 


Career Placement Opportunities for 
Students with Disabilities in 


Postsecondary Programs 


Comment: One commenter suggested 
that the priority be expanded to focus on 
the entire postsecondary experience and 
include recruitment, advising, student 
services, and university 
accommodations. 

Discussion: The Secretary has 
determined that there is an emerging 
need for model projects focusing on 
career placement services. Projects 
focusing on services such as 
recruitment, advising, student services, 
and university accommodations are not 
precluded if they address the intent of 
this priority as written. This priority is 
designed to support a wide range of 
model projects. However, it is not the 
intent of this program to fund services to 
students with disabilities that the 
institution is obligated to provide under 
section 504 of the Rehabilitation Act of 
1973 

Changes: None. 


Program for Children with Severe 
Disabilities 

Comment: One commenter requested 
that information about cued speech be 
included as an effective communication 
approach under priorities 4 and 7. 

Discussion: The Secretary believes 
that the priorities allow for the inclusion 
of information about cued speech within 
the symposia. 

Changes: None. 

Comment: One commenter suggested 
that an additional priority be added 
focusing specifically on the use of 
assistive technology to facilitate 
integration and participation of students 
with the most severe disabilities in 
regular education classrooms. 

Discussion: The Secretary agrees that 
the use of assistive technology can 
facilitate and enhance integration, social 
interaction, and participation 
opportunities for some children and 
youth with severe disabilities (including 
children and youth with deaf-blindness) 
in general education settings. 


2261 


Changes: The invitations under 
priorities 1 and 5 have been expanded to 
include utilizing assistive technology to 
facilitate and enhance integration, social 
interaction and meaningful participation 
of children and youth with severe 
disabilities (including children and 
youth with deaf-blindness), requiring 
that assistance, in general education 
settings. 

Comment: One commenter suggested 
that the proposed priorities could be 
strengthened by adding an increased 
emphasis on the use of assistive 
technology. 

Discussion: The Secretary agrees that 
the utilization of assistive technology 
can be an important vehicle to facilitate 
and enhance educational and social 
opportunities for some children and 
youth with-disabilities (including 
children and youth with deaf-blindness). 
As proposed, Priorities 2 and 6 
specifically included providing technical 
assistance on the utilization of assistive 
devices. 

Changes: Priorities 2 and 6 have been 
modified by changing the term “assistive 
devices” to the more inclusive term 
“assistive technology”. 


Secondary Education and Transitional 
Services for Youth with Disabilities 


Program 


Comment: One commenter 
recommended that the title of the 
program be changed to “Secondary 
Education and Transitional Services for 
Youth with Disabilities” to be consistent 
with current phraseology and other 
Department of Education 
announcements. 

Discussion: The Secretary agrees with 
this recommendation, and the title of the 
program has been changed, consistent 
with IDEA. 

Changes: Title of program. 

Comment: One commenter suggested 
that a priority under this program should 
support State-wide systems change 
projects that would focus on the 
identification and removal of barriers 
that impede the transition of students 
with disabilities as they exit from 
school. 

Discussion: The Secretary agrees with 
this suggestion and will consider this 
area for a program priority in the future. 
The Secretary feels that the 
dissemination and replication of 
exemplary practices and proven models 
across multi-districts will facilitate the 
adoption and implementation on a 
State-wide basis. 

Changes: None. 

Comment: One commenter expressed 
enthusiastic support for all three 
priorities under this program because 





= will assist juvenile justice agencies 
in providing educational and 
transitional services to adjudicated 
youth with disabilities. 
Discussion: The Secretary is pleased 


projects on previding i a 
services to adjudicated youth with 
disabilities. 

Changes: None. 
Research Projects on the Transition of 
Special Populations to Integrated 
Postsecondary Environments’ - 


will provide good 


populations. However, applicants will 
vary in the extent to which some or all 
of these components are included and 
justified in their applications and this 
will be considered during the evaluation 
process. 

Changes: None. 

Comment: One commenter 
recommended that the term 
“technological devices” be modified to 
read “assistive technology devices” in 
order to be consistent with current 
= poe that is accepted by the 


Discussion: The Secretary agrees that 
the consistent use of terms will increase 
better understanding of the intent of the 


modified to read “assistive technology 
devices”. 


Multi-Districts Outreach Projects 
Comment: One commenter 


recommended that the provision of 
assistive technological devices be 


Discussion: Proven models focusing 
on the provision of assistive 
technological devices are not precluded 
under this priority as written. The intent 
of the priority is to support a wide range 
of projects. Therefore, applicants can 
incorporate the use of assistive 
technological devices in the design of 
their projects focusing on at least one of 
’ the allowable areas. 

Changes: None. 


Title of Program: Early Education 
Program for Children with Disabilities. 

CFDA No. 84-024. 

Purpose: To provide Federal support 
for.a variety of activities designed to 
address the special problems of infants, 
toddlers and children with disabilities, 
from birth through age eight and their 
families, and to assist State and local 
entities in expanding and improving 
pregrams and services for those children 
and their families. Activities include 
demonstration, outreach, experimental, 
research and training projects, and 
research institutes. 

Priorities: In.:accordance with the 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR 75.105({c)(3), the Secretary will 
give an absolute preference under this 
program to applications that respond to 
the following priorities; that is, the 
Secretary will select for funding only 
those applications proposing projects 
that meet these priorities. 

Priority‘t: Nondirected Model 
Demonstration Projects (CFDA 64.024). 

This priority supports model 
demonstration projects that develop, 
implement, evaluate, and disseminate 
new or improved approaches for serving 
young children with disabilities (infants, 
toddlers, and preschoolers, ages birth 
through eight), that lead to young 
children with disabilities achieving their 
optimal functioning level within 
normalized, non: 
environments. Except for models 
developed for use in homes or in 
hospitals (such as in neonatal intensive 
care units), models developed under this 
priority must, to the extent appropriate, 
provide services in the types of settings 
in which young children without 
disabilities would participate. 

Projects supported under this priority 
are a major contributor of models and 
components of models proposed for 
replication by applicants under the 
Early Education for Children Outreach 
program. Therefore, projects must 
produce models that have been 
rigorously evaluated (1) at the original 
model development site with positive 
results, and (2) at other site locations to 
determine whether the model can be 
installed at other sites and yield similar 
positive results. As described under 
Period of Award (below), projects 
supported under this priority will be 
reviewed during the third year of their 
project period to examine, among other 
factors, the degree to which the 
evaluation findings at the original site 
are promising and the quality of the 
evaluation design proposed to test the 
model at other sites during years four 
and five. Should the project be 
continued after year three, the project 
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must have secured other funding to 
support the operation. of the medel at the 
original site so that all or most of the 
grant funds during years four and five 
may be used to support the installation 
and evaluation of the model at other 
sites. 

Projects must (1) address a specific 
service probiem of issue; (2) address 
specific components or procedures of 
the model and the rationale, based on 


improved 
children with disabilities; (3) include 
specific types of young children (i.e., by 
age, disability or diagnosis, level of 
functioning); and (4) carry out an 
evaluation that measures functional 
outcomes for the young children with 
disabilities and their families who 
participate in the proposed 
interventions. Project information must 
be disseminated to research institutes, 
clearinghouses, and technical assistance 


_ providers. 


The Secretary particularly invites 


infection, drug addiction, or those with 
disabilities born to teen-age mothers. 
The Secretary also particularly invites 
applications for demonstration projects 
that develop models for young children 
with disabilities who are from culturally, 
linguistically, or racially diverse groups. 
These invitational priorities respond to 
the growing number of young children 
for whom an array of effective 
intervention models does not exist. 
However, in a ce with EDGAR at 
34 CFR 75.105(c)(1), an application that 
meets one or more-of these invitational 
priorities receives no.competitive or 
absolute perference over other 
applications for demonstration projects 
that develop, implement, evaluate, and 
disseminate new or improved 
approaches for serving young children 
a disabilities (ages birth through 
eight). 

Period of Award. The Secretary will 
approve projects with a project period of 
60 months subject to the requirements of 
34 CFR 75.253{a) for continuation 
awards. In determining whether to 
continue a project for the last two years 
of the project period, in addition to 
considering factors in 34 CFR 75.253(a), 
the Secretary will also consider the 
recommendation of a review team 
consisting:of three experts selected by 
the Secretary. The services of the review 
team, including a two-day visit to the 
project, are to be performed during the 
project's third year, and will replace that 
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year’s annual evaluation that the 
grantee is required to perform under 34 
CFR 75.590. Costs associated with the 
services to be performed by the three 
review team members (estimated to be 
approximately $3,000 total) must be paid 
for with project funds. In developing its 
recommendation the review team will 
consider, among other factors, the 
follows: 

(1) The degrees to which the projects’ 
model is, or will be by the end of year 
three, designed soundly, replicable by 
other agencies, and providing state-of- 
the-art interventions for the target 
population; 

(2) The extent 'to which dissemination 
of the model will meet a significant or 
unique service need in other geographic 
locations; 

{3) The degree to which the project's 
evaluation has initially produced 
compelling, quantifiable evidence of the 
effectiveness of the model as 
implemented at the original 
development site; 

(4) Whether funding from sources 
other than the Early Education Program 
for Children with Disabilities is 
available te support the oo of the 
model at the original development site 
during years four and five; 

(5) The extent to which the project has 
received other agencies’ commitment to 
adopt the model and participate in its 
evaluation during years four and five of 
the project period, and 

(6) The quality and extent to which 
the project will replicate and evaluate 
the model in adoption sites during years 
four and five of the project period. 

Priority 2: Qutreach Projects (CFDA 
84.024). 

This priority supports projects that 
build the capacity of educational and 
other agencies through the 
implementation of proven infant, 
toddler, or early childhood models 
(including inservice training of 
personnel models), or selected 
components of those models. Projects 
must: 

(1) Coordinate thier dissemination and 
replication activities with the lead 
agency for Part H of the IDEA for early 
intervention services or the State 
educational agency for special 
education and related services for 
preschool services; 

(2) Disseminate and replicate proven 
models or proven components of models 
that provide or improve services needed 
to assist young children, aged eight and 
below, to achieve their optimal 
functioning. Models or components of 
models, at a: minimum, must include: {a) 
Approaches relevant to programming in 
least restrictive environments, including 
provision for skills necessary to 


function, if appropriate, in integrated 
eat {b) effective 
involvement of families in the planning 
and delivery of services; and {c) 
interagency coordination whex. multiple 
agencies are involved in the provision of 


replication, and training activities to 
determine their effectiveness, including 
their impact on the provision of services 
to young children with disabilities. 

The models or components of models 
must be state-of-the-art, providing 
procedures and information that are not 
readily available to program sites within 
the geographic area where outreach is 
planned. The models or components of 
models must have recent unambiguous 
evaluation information demonstrating 
their effectiveness. In addition, the 
models or components of models must 
be consistent with part B or part H of 
the IDEA. Gutreach activities may 
inchde, but need not be limited to: 
public awareness, product development 
and dissemination, site develapment, 
training and technical assistance. 
Projects may work with major early 
chitdhood associations, provider groups 
or agencies in disseminating and 
replicating the proven models or 
components of models. The models or 
components of models selected for 
outreach need not have been developed 
through the Early Education Program for 
Children with Disabilities. Projects may 
disseminate and replicate multiple 
models or components of models that 
were not developed by the project. 
Project information must be 
disseminated to research institetes, 
clearinghouses, and technical assistance 
providers. 

The Secretary particularly invites 
applications for: 

(1) Projects that will address the 
objectives of one or more States in 


with disabilities; and 

(2) Projects that address underserved 
groups, inclading young children born 
with HIV infection, those born drug 
addicted, and these who are members of 
culturally, linguistically, or eee 
diverse groups. 
with EDGAR at 34-CFR 75.105(c)(2). an 
application that meets one or both of 
these i priorities receives no 
competitive or absolute over 
other applications for outreach projects 
that serve young children with 
disabilities aged birth through eight. 

Priority 3: Model Inservice Training 


demonstrate, evaluate and disseminate 


preschool personnel to provide, 
coordinate, or enhance early 
intervention, special education and 
related services to infants, toddlers, 
preschool aged children with disabilities 
and their families. Model projects must 
provide inservice training for 
professionals and paraprofessionals 
who are already, or could be, engaged in 
the provision of services but who have 
not been trained to serve infants, 
toddlers or preschoolers with 
disabilities. Projects must generate 
support of existing infant, toddler, or 
preschool programs that will serve as 
training sites. The model may target 
service providers in the corporate or 
private-for-profit sector as well as in the 
not-for-profit public or private sector. 
The model developed by the project 
must be based on a conceptual 
framework that identifies the existing 
roles and responsibilities of the 
individuals to be trained, the changes 
required in those roles to serve infants, 
toddlers, or preschool children with 
disabilities, and the skills needed to 
implement the new roles. The model 
must directly train personnel to provide, 
coordinate, or enhance early 
intervention, special education, or 
related services to infants, toddlers, or 
preschool children in the least 
restrictive environment (which may 
include hospital, home or center-based 
programs). Inservice training procedures 
and materials must address the 
importance of coordinating early 
intervention, special education and 
related services with other service 
providers as well as with the family. In 
addition to initial training, the model 
must include an array of follow-up and 
support activities that ensures that 
personnel participating in the training, 
master and implement services to meet 
the needs of infants, toddlers, and 
preschool children with disabilities. 
Projects must evaluate the inservice 
training model through direct 
assessment of participant skills 
following the training and after a period 
of time. At least some measures must be 
based on direct observation of trainees 
in the service setting using standardized 
observational rating techniques. Models 
must be consistent with personnel 
standards, certification, or licensing 
requirements in their States. 

The Secretary will give competitive 
preference {by awarding up to 10 
additional peints) to applicants that 
meet all of the following conditions: {1} 
Project collaboration with relevant State 
agencies responsible for the 
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Comprehensive System of Personnel 
Development under part H or part B of 
the IDEA; (2) assurance that inservice 
trainees will gain credit from the 
training and that credit will apply 
toward a degree, certification, or 
licensure; and (3) assurance through 
supplemental funding from State or 
other sources that the inservice model, if 
proven effective, will become the basis 
for, or will be incorporated into, an 
ongoing system or professional 
development for personnel serving 
young children with disabilities. 

The Secretary particularly invites 
applications that design inservice 
training models to meet the special 
needs of children who are members of 
culturally, linguistically, or racially 
diverse groups. However, in accordance 
with EDGAR at 34 CFR 75.105(c)(1), an 
application that meets this invitational 
priority receives no competitive or 
absolute preference over applications 
that meet the general priority described 
in this notice. 

Priority 4: Early Childhood Research 
Institute—Service Implementation and 
Capacity for Providing Early 
Intervention Services (CFDA 84.024). 

This priority establishes an Early 
Childhood Research Institute to identify 
service patterns and gaps for children at 
risk and children with disabilities ages 
birth through five years in several 
States. States selected must serve all 
three groups identified under the part H 
program for Infants and Toddlers, which 
are children experiencing developmental 
delays, children having a diagnosed 
physical or mental condition that has a 
high probability of resulting in 
developmental delays, and children who 
are at risk of having developmental 
delays; and all children with disabilities 
aged three through five. 

Eligibility criteria, identification 
instruments and procedures, funding 
sources for service programs, 
interagency collaboration, and service 
delivery patterns must be studied in 
depth in multiple sites in several States; 
sites in several other States may also be 
included for identifying State-to-State 
variations and for replicating certain 
study findings. The institute must study 
children at risk for developmental delay 
under the part H program who are 
subsequently found ineligible at three 
years of age for services under the IDEA 
part B and chapter 1 State administered 
program for children with disabilities. 
The research program must consider (1) 
the consequences of using different 
eligibility criteria and identification 
instruments and procedures on the 
number and characteristics of children 
who are served and unserved under the 
part H, part B, and chapter 1 


Handicapped Programs; (2) the funding 
sources that are used to complement 
part H and section 619 funds for eligible 
children, and the availability of other 
funds to provide services for children 
who are ineligible for part B or chapter 1 
handicapped services at age three who 
have continuing learning problems; (3) 
the effect of different interagency 
collaborative arrangements at the State 
and local levels on the availability and 
quality of services; (4) the patterns of 
service delivery that are associated with 
variations in eligibility criteria, funding 
sources, and interagency collaborative 
arrangements; and (5) other factors 
(such as the number of available 
qualified personnel, the number of 
service placement options for children, 
and State and local demographic 
characteristics) that promote or hinder 
the delivery of services to all eligible 
children within the sites being studied. 

The program of research must provide 
information that can be used by policy- 
makers and administrators at Federal, 
State, and local levels to identify factors 
that facilitate or interfere with service 
implementation, to identify solutions to 
service delivery problems that are useful 
to State and local service providers, and 
to examine the impact of variations in 
eligibility criteria, funding sources, 
interagency collaborative arrangements, 
and service delivery on children with 
disabilities and their families. To 
accomplish its research mission, the 
institute must conduct both descriptive 
and explanatory studies, test hypotheses 
and propositions derived from previous 
research or initial institute findings, and 
use a combination of research 
methodologies, including survey 
research, case studies, replicated case 
studies, document analysis, and direct 
observation. The major unit analysis for 
the research must be the child (and the 
services provided), with descriptive and 
explanatory information collected at 
local and State levels to explain 
variations observed in the availability 
and provision of services to individual 
children in different communities. 

The institute must conduct the 
program of research within a conceptual 
framework that identifies the 
characteristics of eligible and ineligible 
children (and their probable service 
needs), the State and local factors that 
potentially affect the availability and 
provision of services, and a rationale 
(based on theory or research) for the 
potentially explanatory variables that 
are included in the research. 

In carrying out its research activities, 
the institute must provide research 
training and experience for at least 10 
graduate students annually. 
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Project reports and other information 
must be disseminated to other research 
institutes, clearinghouses, and technical 
assistance providers. 

Period of Award. The Secretary will 
approve one cooperative agreement 
with a project period of up to60 months | 
subjects to the requirements of 34 CFR 
75.253(a) for continuation awards. In 
determining whether to continue the 
institute for the last two years of the 
project period, in addition to considering 
the factors in 34 CFR 75.253(a), the 
Secretary will consider the 
recommendation of a review team 
consisting of three external experts 
selected by the Secretary and 
designated Federal program officials. 
The services of the review team are to 
be performed during the last half of the 
institute’s second year, and will replace 
that year’s annual evaluation that the 
recipient is required to perform under 34 
CFR 75.590. During all other years of the 
project, the recipient must comply with 
34 CFR 75.590. Costs associated with the 
services to be performed by the three 
external members of the review team 
must be paid for with project funds. In 
developing its recommendation, the | 
review team will consider, among other 
factors, the following: 

(1) The timeliness and the 
effectiveness with which all 
requirements of the negotiated 
cooperative agreement have been or are 
being met by the institute; and 

(2) The degree to which the institute's 
research designs and methodological 
procedures demonstrate the potential for 
producing significant new knowledge 
and products. 


Program Authority: 20 U.S.C. 1424. 


Title of Program: Services for 
Children with Deaf-Blindness. 

CFDA No.: 84.025. 

Purpose: To provide support for 
projects that enhance services to 
children with deaf-blindness, 
partitularly by providing technical 
assistance to State educational agencies 
and others who are involved in the 
education of children with deaf- 
blindness. 

Priorities: The Secretary establishes 
the following funding priorities for the 
Services for Children with Deaf- 
Blindness, CFDA 84.025. In accordance 
with the Education Department General 
Administrative Regulations (EDGAR) at 
34 CFR 75.105(c)(3), the Secretary will 
give an absolute preference under this 
program to applications that respond to 
the following priorities; that is, the 
Secretary will select for funding only 
those applications proposing projects 
that meet these funding priorities. 
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Priority 5: Innovations for Educating 
Children with Deaf-Blindness.in 
General Education Settings (CFDA 
84.025). 

This priority — research 

and test in-depth, 


blindness in general educational 
settings. Projects must clearly determine 
the nature of integration activities 
present within the school and 
community setting where project 
activities will be implemented and the 
degree of physical integration and social 
interaction occurring between students 
with deaf-blindness and students 
without disabilities. Projects must 
ensure that the proposed educational 


setting has the folowing prerequisite 
components: (1) An established system 


In the implementation of activities, 
projects must build upon previous 
research and development activities in 
the field, and synthesize and extend that 
work. Projects funded under this priority 
must: (1) Address an educational issue 
or research question; (2) develop a 
proposed intervention that can be 
expected to address the issue or 
question; and (3) use functional outcome 
measures for children with deaf- 
blindness who participate in the 
proposed innovative interventions. 

Project information must be 
disseminated to research projects, 
clearinghouses, technical assistance 
providers, and relevant demonstration 
projects and personnel. 

The Secretary particularly invites 
applications that address one of the 
following topics: 

(1) Evaluating the efficacy of 
innovative appreaches to increase 
meaningful participation in social and 
educational experiences for children 
with deaf-blindness and their 
nondisabled age-peers in general 
education settings and neighborhood 
settings; 

(2) Developing building-based policies 
and procedures to increase the capacity 
of neighborhood schools to provide 

appropriate educational services to 
children with deaf-blindness; or 

(3) Utilizing assistive technology to 
facilitate and enhance integration, social 
interaction and meaningful participation 
of children with deaf-blindness, who 
require such assistance, in general 
education settings. 

However, in accordance with EDGAR 
at 34 CFR 75.105{c){1), an application 
that addresses one of these invitational 
priorities receives no competitive or 


absolute preference over applications 
that meet the general priority described 
in this notice. 
Priority 6: Utilization of Best 
Educational Practices for Children with 
Blindness {CFDA 84.025}. 
8 priority supports 


project 
cathadannieeedeentaeiedee it 
education agencies to serve children _ 
with deaf-blindness through the 
adoption and utilization of practices 


, and other 
educational activities that enhance the 
capacity of education agencies to 
address the needs of children with deaf- 
blindness and result in their inclusion in 
integrated school and community 


settings. 

Projects must (y) address a specific 
problem or issue in educating children 
with deaf-blindness; (2) select specific, 
proven models, practices or techniques 
to alleviate that problem or issue; (3) 
select.appropriate technical assistance 
activities including follow-up assistance 
to assure adoption and use of the proven 
models, practices, or techniques; and (4) 
carry out an evaluation of the 
effectiveness of the technical assistance 


provided. 

Final repert information must be 
disseminated to appropriate research 
institutes, a and technical 
a 


The Secretary purticiilatly invites 


that propose utilizations 
cael to adoption and dissemination of 
practices related to: 

{1) Transition of youth with deaf- 
blindness from secondary school 
programs to integrated, commmunity- 
based post-school working and a 


agencies including 

and local vocational education agencies, 
developmental disabilities councils, 
rehabilitative service agencies, health 
agencies, and private consumer service 
organizations; (b) promote interagency 
res for follow-up and follow- 
along activities with young adults with 
deaf blindness; and {c) establish 
procedures to ensure continued 
cooperation and on-going fiscal support 
of this following the provision of 
funding under this priority, by adult 
service agencies, or 

(2) Communication skills 
for school-aged youth with deaf- 
blindness in community-based 
educational, working and living 


demonstration projects addressing this 
skill area: To attend to a wide variation 
in the abilities of these youth to make 
their needs and interests known; to 
promote effective functioning of these 
youth in varied learning, working and 
living environments; and to promote the 
acceptance of deaf-blind youth by 
employers and the general public and 
the integration of these youth into 
community-based work situations and 
leisure/recreational activities. 
However, in accordance with EDGAR 
at 34 CFR '75.105{c)(1) an application 
that meets these invitational priorities 


the general priorities described in this 
notice 


Priority 7: Symposium on Provision of 
Educational and Related Services to 
Children with Deaf-Blindness {CFDA 
84:025). 

This priority supports one cooperative 
agreement for a two and a half day 
—- to identify critical issues, 

best practices, and recommended future 
directions in the provision of 
educational and related services to 
children with deaf-blindness. One focus 
of the symposium would be services 
provided in settings that integrate 
that include deaf-blindness with 
nondisabled peers. The symposium 
would be held in Washington, DC. 

The symposium must include 
presentations of at least ten 
commissioned, topical papers by 
professionals and parents 
selected critical issues pertaining to the 
provision of educational and related 
services to this population, responses at 
the symposium by selected peers, and 
discussions — and suggestions for 
revisions from approximately 60 
selected ae who represent a 
cross section of and services 
to children with deaf-blindness. 
Following the symposium, the 
commissioned authors must refine their 
papers, reflecting input received at the 
symposium by the peer-reviewers and 
other symposium attendees, and submit 
their revised material to the project for 
final editing and submission to the 
OSEP project officer for approval. The 


of the 14th project month to symposium 
participants, directors and coordinators 
of State and multi-State Deaf-Blind 
prejects, directors of research and 
demonstration projects supported by the 
Services for Deaf-Blind Children 
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program, Program for Children with 
Severe Disabilities, and directors of 
State special education, rehabilitation, 
and developmental disabilities 

Pp s, and national clearinghouses 
for the disabled. 

A planning committee composed of 
seven individuals who are professionals 
and parents with expertise and broadly- 
based experience in providing 
educational and or related services to 
children with deaf-blindness and severe 
disabilities must be selected to plan the 
topical areas to be addressed; nominate 
the individuals to prepare the topical 
issues papers; and recommend criteria 
for selecting the 60 symposium 
participants. 

A designated official of the funding 
office must be an ex-officio member of 
this committee and is the individual to 
whom recommendations of the planning 
committee, criteria for selection of 
symposium participants, and the 
nominations of these participants are 
presented for ultimate approval by the 
Director, Office of Special Education 
Programs. 

Program Authority: 20 U.S.C. 1422. 


Title of Program: Postsecondary 
Education Programs for Persons with 
Disabilities. 

CFDA No.: 84.078. 

Purpose: To develop, operate, and 
disseminate specially designed model 
programs of postsecondary, vocational, 
technical, continuing or adult education 
for individuals with disabilities. 

Priority: The Secretary establishes the 
following funding priority for the 
Postsecondary Education Programs for 
Persons with Disabilities, CFDA 84.078. 
In accordance with the Education 
Department General Administrative 
Regulations (EDGAR) at 34 CFR 
75.105(c)(3), the Secretary will give an 
absolute preference under this program 
to applications that respond to the 
following priority; that is, the Secretary 
will select for funding only those 
applications proposing projects that 
meet this priority. 

Priority 1: Career Placement 
Opportunities for Students with 
Disabilities in Postsecondary Programs 
(CFDA 84.078). 

This priority supports projects that 
enhance the role and capacity of career 
placement offices to provide pre- 
employment and employment 
opportunities for students with 
disabilities in community and four-year 
colleges, universities, technical and 
vocational institutes, and adult and 
continuing educational programs. 
Projects must create and facilitate the 
cooperative efforts of those who help 
bring about successful vocational 


outcomes for people with disabilities. 
Projects must be models of continuing 
and enhanced career placement office 
activities and capacities and must 
include: 

(1) Developing or adopting inservice 


training and orientation programs i 


{including curriculum, syllabus and- |...” 
associated informational materials) for 
faculty, staff, and career placement 
office personnel that focus on the 
awareness and provision of support 
services and accommodations needed 
by students with disabilities, not only at 
the postsecondary educational program 
but also at various potential work sites; 
and further, insuring that this training 
becomes a part of the institution 
orientation for new faculty and staff 
members who replace those who 
previously had benefitted from this 
training; 

(2) Obtaining the involvement of 
employers by placement officers in 
campus-based career opportunities, 
such as specific individual pre- 
employment interviews or group 
meetings with representatives of 
industry (such as members of private 
industry councils, local Chambers of 
Commerce, and Governor's and Mayor's 
Committees on Employment of Persons 
with Disabilities); 

(3) Increasing placement percentages 
for students with disabilities by the 
formation and continuation of formal 
memoranda of understanding, 
cooperative agreements or similar 
documents among students with 
disabilities service offices, career 
placement offices, vocational 
rehabilitation offices, and local, State or 
regional coalitions of representatives of 
business and industry; 

(4) Enhancing the career experiences 
of students with disabilities by 
facilitating opportunities for needed 
work experiences, work-study program 
participation, internships, and summer 
placements, that will enable students to 
be more equitably competitive with their 
peers without disabilities upon entering 
the job market; and 

(5) Providing technical assistance and 
information on program/work 
accessibility and accommodations to 
administrators, faculty, and staff of 
postsecondary educational programs; 
secondary school administrators; 
counselors and teachers; parents; and 
persons with disabilities. 

Projects funded under this priority 
must evaluate project outcomes to 
determine how effective the strategies 
are. Project information under this 
priority must be disseminated to 
relevant clearinghouse and technical 
assistance organizations. 
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Program Authority: 20 U.S.C. 1424A. 


Title of Program: Program for Children 
with Severe Disabilities. 

CFDA No. 84.086. 

Purpose: To provide Federal financial 
assistance for demonstration or 
development, research, training, and 
dissemination activities for children 
with severe disabilities, including deaf- 
blindness. 

Priorities: The Secretary establishes 
the following funding priorities for the 
Program for Children with Severe 
Disabilities, CFDA No. 84.086. In 
accordance with the Education 
Department General Administrative 
Regulations (EDGAR) at 34 CFR 
75.105(c)(3), the Secretary will give an 
absolute preference under this program 
to applications that respond to the 
following priorities; that is, the 
Secretary will select for funding only 
those applications proposing projects 
that meet these priorities. 

Priority 1: Innovations for Educating 
Children with Severe Disabilities in 
General Education Settings (CFDA 
84.086). 

This priority supports research 
projects to develop and test in-depth, 
innovative approaches for improving the 
education of children with severe 
disabilities who are already receiving 
services in general education settings. 
Projects must consider the nature of 
integration activities present within the 
school and community settings where 
project activities will be implemented 
and the degree of physical integration 
and social interaction occurring 
between children with severe 
disabilities and children without 
disabilities. Projects must ensure that 
the proposed educational setting has the 
following prerequisite components: (1) 
An established system of community- 
based training; (2) a systematic, data- 
based educational program; and (3) an 
established functional curriculum. 

Projects must build upon previous 
research and development activities in 
the field and include a thoughtful 
synthesis and extension of such work. 
Projects funded under this priority must: 
(1) Address an educational issue or 
research question that the project will 
address; (2) develop a proposed 
intervention that can be expected to 
address the issue or question; and (3) be 
based on research design that includes 
functional outcome measures for 
children with severe disabilities who 
participate in the proposed innovative 
interventions. 

Project information must.be 
disseminated to research projects, 
clearinghouses, technical assistance 
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providers, and relevant demonstration 
projects and personnel. 

The Secretary particularly invites 
applications that propose innovative 
approaches which address the following 
topics: 

(1) Evaluating the efficacy of 
innovative approaches to increase 
meaningful participation in social and 
educational experiences for children 
and youth with severe disabilities and 
their age-peers without disabilities in 
general education settings and 
neighborhood settings; 

(2) Developing building-based policies 
and procedures to increase the capacity 
of neighborhood schools to provide 
appropriate educational services to 

children with severe disabilities; or 
‘ (3) Utilizing assistive technology to 
facilitate and enhance integration, social 
interaction and meaningful participation 
of children with severe disabilities, who 
require such assistance, in general 
education settings. 

However, in accordance with EDGAR 
at 34 CFR 75.105({c)(1), an application 
that meets these invitational priorities 
receives no competitive or absolute 
preference over applications that meet 
the general priority described in this 
notice. 

Priority 2: Utilization of Best 
Educational Practices for Children with 
Severe Disabilities (CFDA 84.086). 

This priority supports project 
activities which enhance the capacity of 
education agencies to serve children 
with severe disabilities through the 
adoption and utilization of practices 
which have demonstrated effectiveness 
in the provision of educational and 
related services for children with severe 
disabilities. Projects support technical 
assistance activities including inservice 
training, program replication, utilization 
of assistive technology, and other 
educational activities that enhance ‘the 
capacity of education agencies to 
address the needs of children with 
severe disabilities and result in their 
inclusion in integrated school and/or 
community settings. 

Projects must (1) address a specific 
problem or issue in educating children 
with severe disabilities; (2) select 
specific, proven models, practices or 
techniques to alleviate that problem or 
issue; (3) select appropriate technical 
assistance activities including follow-up 
assistance to assure adoption and use of 
the proven models, practices, or 
techniques; and (4) carry out an 
evaluation of the effectiveness of the 
technical assistance provided. 

Project information must be 
disseminated to appropriate research 
institutes, clearinghouses, and technical 
assistance providers. 


The Secretary particularly invites 
applications that propose utilization 
strategies for the adoption and 
dissemination of best practices related 
to: 

(1) Movement to least restrictive 
educational environments for children 
with severe disabilities such as those 
that: (a) Focus on returning students 
served in special schools to age- 
appropriate general education settings 
within normalized home-community 
environments; (b) address methods for 
implementing policies and procedures 
that increase the capacity of 
neighborhood schools to provide 
appropriate educational, health, and 
related services to children with severe 
disabilities; and (c) implement strategies 
for establishing meaningful participation 
in social and educational experiences 
for children with severe disabilities and 
their nondisabled age-peers in general 
education settings; or 

(2) Improving the functional 
communication skills of school-aged 
children with severe disabilities to 
increase their positive interaction and 
meaningful participation with peers 
without disabilities, parents and family 
members, and their effective integration 
into educational and community 
environments. 

However, in accordance with EDGAR 
at 34 CFR 75.105(c)(1), an application 
that meets one of these invitational 
priorities receives no competitive or 
absolute preference over applications 
that meet the general priority described 
in this notice. 

Priority 3: State-wide Systems Change 
(CFDA 84.086). 

This priority supports projects that 
enhance the capacity of States to serve 
children with severe disabilities 
(including deaf-blindness) through all of 
the following: 

(a) Developing, in conjunction with 
the part B State plan, activities to 
improve the quality of special education 
and related services in the State for 
children with severe disabilities 
(including deaf-blind), birth through 21 
years of age, and to change the delivery 
of these services from segregated to 
integrated environments; 

(b) Significantly increasing the 
number of children with severe 
disabilities, including deaf-blindness, in 
the State who are served in regular 
school settings alongside their same- 
aged peers without disabilities; 

(c) Evaluating the effectiveness of 
these activities, including tracking the 
number of children with severe 
disabilities, including deaf-blindness, in 
the State in each type of educational 
setting and showing changes from 
previous years; and 
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(d) Evaluating and disseminating 
information about the project's 
outcomes. 

Projects under this priority must: 

(1) Determine resources available in 
the State to provide the needed services 
to children with severe disabilities, 
including deaf-blindness, as well as 
financial resources available through 
other agencies or parties; 

(2) Coordinate activities with the 
Deaf-Blind State and Multi-State project; 

(3) Establish services needed to assist 
these children to achieve their most 
realistic functioning level in normalized, 
nonsegregated least restrictive 
environments. These services must 
include at a minimum: 

(i) Delivery of integrated educational 
services that include providing children 
with severe disabilities (including deaf- 
blindness) who are currently being 
served in segregated environments, with 
special educational and related services 
in programs at facilities with children 
without disabilities; 

(ii) Movement of participating 
children to and integration into less 
segregated environments, with the 
objective of facilitating the placement of 
these children in appropriate regular 
school settings; 

(iii) Delivery of curricula relevant to 
education in integrated settings 
including the teaching of social 
integration skills, community referenced 
skills, and employment skills; 

(iv) Activities to promote acceptance 
of children with severe disabilities, 
including deaf-blindness, by the general 
public through increasing both the 
quality and frequency of meaningful 
interactions of these children with peers 
and adults without disabilities; 

(v) Delivery of services to meet the 
unique needs of children with severe 
disabilities, including deaf-blindness; 
and 

(vi) Effective involvement of families 
in the planning and delivery of services 
to their children with severe disabilities; 

(4) Early in the first year of operation, 
the project must establish a project 
advisory board having representation of 
parents of project children and youth, 
including parents of children with deaf- 
blindness, providers of services to this 
population, and State and professional 
organizations, that is responsible for 
providing significant input on project 
management procedures; and 

(5) As a part of first year activities, 
the project must formulate and 
implement formal, written policies and 
procedures with relevant State, local, 
and professional organizations for 
coordinating services provided to the 
target population of children with severe 





disabilities, including deaf-blindness, 
including the elimination of overlapping 
and redundant services. 

Priority 4: Symposium—Children with 
Severe Disabilities: Effective 
Communication (CFDA 84.086). 

This priority supports one cooperative 
agreement for a two and half day 
symposium to identify critical issues 
and best practices, and recommend 
future directions for the acquisition and 
enhancement of effective 
communication by children with severe 
disabilities, including deaf blindness. 
One focus of the symposium would be 
effective practices for developing 
communication skills that allow these 
children to participate in integrated 
school and community settings. The 
symposium would be held in 
Washington, DC. 

The symposium must include 
presentations of at least ten 
commissioned, topical papers by 
professionals and parents which 
address identified critical issues 
pertaining to the identification and 
development of options for providing 
quality communication services for 
children with severe disabilities, 
including deaf-blindness. The topical 
papers must include the following: {a} A 
synthesis of the related research, (b) an 
assessment of the state of practice or 
implementation, and (c) 
recommendations for the future 
directions for knowledge development 
activities and implementation of 
educational practices. 

Approximately 80 symposium 
participants, who represent a cross 
section of parents and professionals 
involved with children with severe 
disabilities must be selected to review 
the critical issue papers. Following the 
symposium, the commissioned authors 
must refine the critical issue papers 
based on a synthesis of the symposium 
discussion, and submit their revised 
material to the project for final editing 
and submission to the OSEP project 
officer for approval. The symposium 
document must be published and 
distributed by the project by the end of 
the 14th project month to symposium 
participants, State Directors Special 
Education, selected personnel 
preparation programs, and appropriate 
agencies and institutes. 

A planning committee composed of 
individuals with expertise and broadly- 
based experience in the development of 
effective communication options for 
children with severe disabilities, 
including deaf-blindness, must identify 
the critical issues to be addressed; 
nominate the individuals to prepare the 
topical issue papers; and recommend 


criteria for selection of the 80 
symposium participants. 

The planning committee must be 
composed of seven members—an adult 
with a severe disability, a parent of a 
child with a severe disability, a State 
department of education consultant for 
language and speech services, a local 
school district supervisor of services for 
children with communication 
disabilities, a university-based teacher 
trainer of personnel for this population, 
and a representative of a national 
professional organization which focuses 
upon the provision of communication 
interventions for children with severe 
disabilities. A designated official of the 
funding office must be an ex-officio 
member of this committee and must be 
the individual to whom 
recommendations of the planning 
committee, criteria for selection of 
symposium participants, and the 
nominations of these participants must 
be presented for ultimate approval by 
the Director, Office of Special Education 
Programs. 


Program Authority: 20 U.S.C. 1424. 


Title of Program: Secondary 
Education and Transitional Services for 
Youth with Disabilities Program. 

CFDA No.: 84.158. 

Purpose: To assist youth with 
disabilities in the transition from 
secondary school to postsecondary 
environments such as competitive or 
supported employment and to ensure 
that secondary special education and 
transitional services result in 
competitive or supported employment 
for youth with disabilities. 

Priorities: In accordance with the 
Education Department General 
Administrative Regulations (EDGAR} at 
34 CFR 75.105(c)(3), the Secretary gives 
an absolute preference under this 
program to applications that respond to 
the following priorities; that is, the 
Secretary will select for funding only 
those applications proposing projects 
that meet these priorities. 

Priority 1: Research Projects on the 
Transition of Special Populations to 
Integrated Postsecondary Environments 
(CFDA 84.158). 

This priority supports research 
projects on effective strategies to 
provide transitional services to youth 
with disabilities, 16 through 21 who 
belong to one or more of the special 
populations described below. Such 
strategies must provide solutions to the 
problems associated with the transition 
from school to integrated postsecondary 
environments, such as competitive or 
supported employment, postsecondary 
education, vocational training, 
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continuing education, adult services, or 
to community-based living alternatives. 

Projects must focus on at least:one of 
the following special populations: 
adjudicated youth, youth with severe 
emotional disturbance, or youth with 
severe physical disabilities (including 
youth with traumatic head injury). 
Projects must provide transition services 
in integrated community activities. 
Therefore, projects are encouraged to 
use consortia or multi-site approaches to 
recruit a sufficient number of project 
participants. Particular attention should 
be placed on the needs of students. who 
are transitioning from one setting to 
another or to a variety of settings 
including health settings. For example, 
the needs for adjudicated youth may 
require multiple transitions from one 
school to another school or an 


: institution, from one institution to 


another institution, and from the 
institution to the work place. 

(1) Projects supported under this 
priority: 

(i) Identify or develop and test 
strategies for transitional service 
programs which focus on individualized 
transition case management; vocational 
training; and recreational, leisure, or 
social skills; 

(ii) Conduct demographic studiés for 
the targeted population and design 
exemplary transitional services based 
on the findings; 

(iii) Develop and test the feasibility of 
cooperative efforts between education 
agencies and adult service agencies to 
provide comprehensive transitional 
services to the target population; or 

(iv) Identify or develop and test 
strategies for the transfer of assistive 
technology devices (communication, 
adaptive, equipment, etc.) from the 
educational environment to employment 
or other community settings. 

(2) Projects under this priority must: 

(i) Provide follow-up and follow-along 
services and long-term support for those 
persons with disabilities placed in jobs 
and/or community residential settings 
by the project; 

(ii) Determine strategies to be 
employed to ensure that project 
participants play a major role in project 
design, implementation, and evaluation; - 

(iii) As appropriate, involve parents 
and other family members in the 
transition process; and 

(iv) Identify or develop and test 
strategies for the transfer of assistive 
technology devices (communication, 
adaptive equipment, etc.) from the 
educational environment to employment 
or other community settings. 

Outcome measures must be developed 
by the project to determine how 
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effective the strategies are in preparing 
the targeted population ta live and work 
in the community. 

Project information must be 
disseminated to research projects, 
clearinghouses, technical assistance 
providers, and relevant demonstration 
projects and personnel. 

Priority 2: Multi-District Outreach 
Projects (CFDA 84.158). 

This priority supports projects that 
enhance the capacity of local 
educational agencies by promoting the 
implementation of proven transition 
service models, or selected components 
of these models in multiple school 
districts within a State based upon 
specific needs. Model implementation 
can be accomplished through training of 
staff, technical assistance, information 
sharing, and on-site observation of 
model programs. Projects and the target 
implementation sites must identify the 
proven models selected for replication 
based on the specific needs of the sites 
and generate written plans for 
implementation. 

Projects supported under this priority 
must: 

(1) Ensure the effectiveness of the 
models or components of models that 
will be disseminated or replicated; 

(2) Disseminate and replicate proven 
models, or selected components of these 
models to establish or improve the 
quality of education and transition 
services to youth with disabilities, 16 
through 21, in participating school 
districts and in at least one of the 
following areas: 

(i) Vocational education/ training; 

(ii) Independent living; 

(iii) Supported/ competitive 
employment; and 

(iv) Leisure/recreation. 

(3) Coordinate with relevant State 
agencies; 

(4) Provide services in community- 
based settings to allow project 
participants the opportunity to 
experience living, working, and leisure 
activities in the community prior to the 
students’ exit from school, and to 
encourage interaction between project 
participants and their nondisabled 
peers; 

(5) Establish or make use of existing 
formal cooperative relationships among 
and between schools, vocational 
rehabilitation agencies, adult service 
providers, and potential employers; 

(6) Emphasize good practices of self- 
determination by including input from 
project participants and adults with 
disabilities in project design, 
implementation, and evaluation; 

(7) Involve parents and other family 
members in the transition process; 


(8) Evaluate the dissemination and 


: replication activities to determine their 


effectiveness including their impact on 
the provision of transitional services to 
youth with disabilities; and 

(9) Generate support from the SEA or 
other State agencies to further 
disseminate and assist in replication of 
effective models or components_ 
throughout the State. 

The models or components of models 
must be state-of-the-art, providing 
procedures and information that are not 
readily available to program sites within 
States where outreach is planned. The 
models or components of models must 
have unambiguous evaluation 
information regarding effectiveness. 

Project information must be 
disseminated to appropriate institutes, 
clearinghouses, and technical assistance 
organizations. 

Priority 3: Demonstration Projects to 


Identify and Teach Skills Necessary for ' 


Self-Determination (CFDA 84.158). 

This priority supports demonstration 
projects that identify the skills and 
characteristics necessary for self- 
determination, as well as the in-school 
and out-of-school experiences that lead 
to the development of self- 
determination. Self-determination refers 
to the attitudes and abilities that lead 
individuals to define goals for 
themselves and to take the initiative in 
achieving those goals. Some of the 
personal characteristics associated with 
self-determination are: Assertiveness, 
creativity, and self-advocacy. Projects 
must involve youth with disabilities, 
their families, and adults with 
disabilities in investigating: (1) The 
types of experiences and responsibilities 
that appear to be important in 
developing the skills and characteristics 
necessary for self-determination; and (2) 
the range of opportunities or potential 
opportunities in-school and out-of- 
school that could provide these 
experiences. Projects must then develop 
strategies to systemically involve youth 
with disabilities in the types of activities 
with foster assertiveness, creativity, 
self-advocacy, and other skills 
associated with self-determination. 
Projects must also develop and test 
strategies to assist families and service 
providers in understanding the 
importance of self-determination for 
students with disabilities and to accept 
and support changes in roles and 
responsibilities as youth with 
disabilities exercise self-determination 
and related skills. Projects must involve 
adults with disabilities in the transition 
process as information resources, role 
models, and advocates. 

Projects funded under this priority 
must evaluate the success of the 
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projects in developing self- 
determination skills among youth with 
disabilities. Objective measures must be 
included as well as the perceptions of 
the youth participants, their families, 
and adults with disabilities who have 
been involved in the project activities. 


Project information must be 
disseminated to appropriate institutes, 
clearinghouses, and technical assistance 
organizations. 


Program Authority: 20 U.S.C. 1425. 


Intergovernmental Review 


These programs are subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance. 


In accordance with the order, this 
document is intended to provide early 
notification of the Department's specific 
plans and actions for these programs. 


(Catalog of Federal Domestic Assistance 
Numbers: Early Education Program for 
Children with Disabilities, 84.024; Services for 
Children with Deaf-Blindness, 84.025; 
Postsecondary Education Programs for 
Persons with Disabilities, 84.078; Program for 
Children with Severe Disabilities, 84.086; 
Secondary Educational and Transitional 
Services for Youth with Disabilities Program, 
84.158) 

Dated: January 14, 1991. 
Ted Sanders, 
Acting Secretary of Education. 
[FR Doc. 91-1191 Filed 1-18-91; 8:45 am] 
BILLING CODE 4000-01-M 


Office of Special Education Programs 
[CFDA Nos.: 84.024, 64.078, 84.086, 84.158] 


Notice Inviting Applications for New 
Awards Under Certain Direct Grant 
Programs for Fiscal Year 1991 


Note to Applicants: This notice is a 
complete application package. The 
notice contains information, application 
forms, and instructions needed to apply 
for a grant under these competitions. 
The priorities for these programs are 
published in a separate part of this 
Federal Register. One program, the 
Services for Children with Deaf- 
Blindness, which was published is not 
included in this notice. A separate 
notice inviting applications under this 
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program will be published in a future 
edition of the Federal Register. 

The estimates of funding levels in this 
notice do not bind the Department of 
Education to a specific number of 
grants, unless the amount is otherwise 
specified by statute or regulation. 

Applicable Regulations: The 
Education Department General 
Administrative Regulations (EDGAR) in 


34 CFR parts 74, 75, 77, 79, 80, 81, 82, 85, 
and 86; and the following program 
regulations: 

Early Education Program for Children 
with Disabilities (CFDA No. 84.024) 34 
CFR part 309. 

Services for Children with Deaf- 
Blindness (CFDA No. 84.025) 34 CFR 
part 75. 
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Postsecondary Education Programs 
for Persons with Disabilities (CFDA No. 
84.078) 34 CFR part 338. 

Programs for Children with Severe 
Disabilities (CFDA No. 84.086) 34 CFR 
part 315. 

Secondary Education and Transitional 
Services for Youth with Disabilities 
Program (CFDA No. 84.158) 34 CFR part 
326. 


TITLE OF PROGRAM: EARLY EDUCATION PROGRAM FOR CHILDREN WITH DISABILITIES 


(CFDA 84.0248). 


Early 
Implementation and Capacity for Providing 
Early Intervention Services (CFDA 84.0247). 
Model a Training* Projects (CFDA 
84.024P). 


3/11/91 
3/20/91 


4/8/91 


[Application Notices for Fiscal Year 1991] 


6/3/91 


5/13/91 
5/20/91 


6/10/91 


$120,000-130,000 


120,000-140,000 
700,000-800,000 


120,000-130,000 


* The selection criteria for training (under technical soundness) will be used to evaluate applications submitted under this competition. 


Selection Criteria 


The Secretary uses the following 
criteria to evaluate an application under 
the Early Education Program for 
Children with Disabilities. The 
maximum score for all the criteria is 100 
points. 

(a) Importance. (15 points) 

(1) The Secretary reviews each 
application to determine the extent to 
which the proposed project addresses 
concerns in light of the purposes of this 
part. 
(2) The Secretary considers— 

(i) The significance of the problem or 
issue to be addressed; 

(ii) The extent to which the project is 
based on previous research findings 
related to the problem or issue; 

(iii) The numbers of individuals who 
will benefit; and 

(iv) How the project will address the 
identified problem or issue. 

(b) Jmpact. (15 points) 

(1) The Secretary reviews each 
application to determine the probable 
impact of the proposed project in 
meeting the needs of children with 
handicaps, birth through age eight, and 
their families. 

(2) The Secretary considers— 

(i) The contribution that project 
findings or products will make to current 
knowledge and practice; 

(ii) The methods used for 
dissemination of project findings or 
products to appropriate target 
audiences; and 


(iii) The extent to which findings or 
products are replicable, if appropriate. 

(c) Technical soundness. (35 points) 

(1) The Secretary reviews each 
application to determine the technical 
soundness of the project plan; ~ 

(2) In reviewing applications under 
this part, the Secretary considers— 

(i) The quality of the design of the 
project; 

(ii) The proposed sample or target 
population, including the numbers of 
participants involved and methods that 
will be used by the applicant to ensure 
that participants who are otherwise 
eligible to participate are selected 
without regard to race, color, national 
origin, gender, age, or handicapping 
condition; 

(iii) The methods and procedures used 
to implement the design, including 
instrumentation and data analysis; and 

(iv) The anticipated outcomes. 

(3) With respect to training projects, in 
apply the criterion in paragraph 
(c)(2)(iii) of this section, the Secretary 
considers— 

(i) The curriculum, course sequence, 
and practice leading to specific 
competencies; and 

(ii) The relationship of the project to 
the comprehensive system of personnel 
development plans required by parts B 
and H of the Act and State licensure or 
certification standards. 

(4) In addition to the criteria in 
paragraph (c)(2) of this section, the 
Secretary, in reviewing outreach 
projects, also considers— 


(i) The agencies to be served through 
outreach activities; 

(ii) The current services, their 
location, and anticipated impact of 
outreach assistance for each of those 
agencies; 

(iii) The model demonstration project 
upon which the outreach project is. 
based, including the effectiveness of the 
model program with children, families, 
or _ recipients of project services; 
an 

(iv) The likelihood that the 
demonstration project will be continued 
and supported by funds other than those 
available through this part; 

(d) Plan of operation. (10 points) 

(1) The Secretary reviews each 
application to determine the quality of 
the plan of operation for the project. 

(2) The Secretary considers— 

(i) The extent to which the 
management plan will ensure proper 
and efficient administration of the 
project; 

(ii) Clarity in the goals and objectives 
of the project; 

(iii) The quality of the activities 
proposed to accomplish the goals and 
objectives; 

(iv) The adequacy of proposed - 
timelines for accomplishing those 
activities; and 

(v) Effectiveness in the ways in which 
the applicant plans to use the resources 
and personnel to accomplish the goals 
and objectives. 

(e) Evaluation plan. (5 points) 
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(1) The Secretary reviews each 
to determine the quality of 
the plan for evaluating project goals, 
objectives, and activities. 

{2) The Secretary considers the extent 
to which the methods of evaluation are 
appropriate and produce objective and 
quantifiable data. 

{f} Quality of key personnel. (10 
points} 

(1) The Secretary reviews each 
application to determine the 
qualifications of the key personnel the 
applicant plans to use. 

(2) The Secretary considers— 

(i) The qualifications of the project 
director and project coordinator {if one 
is used); 

(ii) The qualifications of each of the 
other key project personnel; 


(iii) The time that each person 


project; and 

(iv) How the applicant will ensure 
that personnel are selected for 
pre 3, wmv without regard to race, 
color, national origin, gender, age, or 
handicapped condition. 

(3) The —— considers 
experience and training in areas related 
to project — to determine 
qualifications of key personnel. 

(g) Adequacy of resources. {5 points) 

(1) The Secretary reviews each 
application to determine adequacy of 
resources allocated to the project. 

(2) The Secretary considers the 
adequacy of the facilities and the 
equipment and supplies that the 
applicant plans to use. 
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a ond cost effectiveness. {5 
poin 

(1) The Secretary reviews each 
application to determine if the project 
has an adequate budget. 
{2) The Secretary considers the extent 
which— 


{i) The budget for the project is 
adequate to undertake project activities; 
and 

(ii) Costs are reasonable én relation to 
objectives of the project. 

Eligible Applicants: Public agencies 
and nonprofit private organizations may 
apply for an award under any of the 
priorities. Profit making organizations 
may apply for an award under the 
Model Inservice Training competition. 


Program Authority: 20 U.S.C. 1423. 


to 


TITLE OF PROGRAM: POSTSECONDARY EDUCATION PROGRAMS FOR PERSONS WITH DISABILITIES 
{Application Notices for Fiscal Year 1991] 


of mental funds awards nant ‘cant 
applications review 
3712/91 5713791 | $2,351,000 | $100,000-110,000 $105,000 22 
Programs 


(CPDA 84 O78C). 


Selection Criteria 


The Secretary uses the weighted 
criteria in this section to evaluate 
applications under Postsecondary 
Programs for Persons with Disabilities. 
The maximum score for all the criteria is 
100 points. 

(a) Plan of operation. {25 points) 

(1) The Secretary reviews each 
application for information that shows 
the quality of the plan of operation for 
the project. 

(2) The Secretary looks for 
information that shows— 


(i) High quality in the design of the 


project; 

{ii) An effective plan of management 
that ensures proper and efficient 
administration of the project. 

{iii) A clear description of how the 
coe ae the project relate to the 
purpose program; 

{iv) The way the applicant plans to 
use its resources and personnel to 
achieve such objective; and 

(v) A clear description of how the 
applicant will provide equal access and 
treatment for eligible project 
participants who are members of groups 
that have been traditionally 

ented, such as— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women; 


(C) Handicapped persons; and 

{D) The elderly. 

(b) Quality of key personnel. (10 
points) 

{1) The Secretary reviews each 
application for information that shows 
the qualifications of the key personnel 
the applicant plans to use on the project. 

(2) The Secretary looks for 
information that shows— 

(i) The qualifications of the project 
director {if one is to be used}; 

(ii) The qualifications of each of the 
other key personnel to be used in the 
project; 

(iii) The time that each person 
referred to in paragraphs (b)(2) (i) and 
(ii) of this section plans to commit to the 
project; and 

(iv) The extent to which the applicant 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 

who are members of groups that 
have been traditionally 
underrepresented, such as— 

(A) Members of racial oz ethnic 
minority groups; 

2 Women; 

C) Handicapped 
na The elderly. 

(3) To determine the eeoeeinnt of 


ee 
experience and training in fields related 


persons; and 


as other i 
provides. 
{C) Budget and cost effectiveness. {10 


to the objectives of the project as well 
information that the applicant 


(1) The Secretary reviews each 
application for information that shows 
that the project has an adequate budget 
and is cost effective. 

(2) The Secretary looks for 
information that shows— 

{i) The budget for the project is 
adequate to support the project 
activities; and 

{ii) Costs are reasonable in relation to 
the objectives of the project. 

(d) Evaluation plan. {15 points} 

(1) The Secretary reviews each 
application for information that shows 
the quality of the evaluation plan for the 
project. (See 34 CFR 75.590. Evaluation 
by the grantee.) 

(2) The Secretary looks for 
information that shows methods of 
evaluation that are appropriate for the 
project and, to the extent ee 
objective -~ produce data that 


(e) eduaiates of Resources. (10 points) 

(1) The Secretary reviews each 
application for information that shows 
that the applicant plans to devote 
adequate resources to the project. 
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(2) The Secretary looks for 
information that shows— 

(i) The facilities that the applicant 
plans to use are adequate; and 

(ii) The equipment and supplies that 
the applicant plants to use are adequate. 

(f)} Continuation of program. (5 points) 

(i) The Secretary reviews each 
application for information that shows 
that the activities to be supported are 
likely to be continued after Federal 
funding ends. 

(2) The Secretary looks for 
information that shows the likelihood 
that the services provided under the 
proposed program will be continued by 
the applicant following the expiration of 
Federal funding, as measured by 
evidence of financial and other 
commitment of the applicant to the 


program. 
(g) Importance. (10 points) 


(1) The Secretary reviews each 
application for information 
demonstrating that the proposed project 
is nationally important in light of the 
purposes of this part. 

(2) The Secretary looks for 
information that shows—- 

(i) The significance of the problem or 
issues to be addressed; 

(ii) The importance of the proposed 
project in increasing the understanding 
of the problem or issue, and in 
remediating or compensating for it; 

(iii) The experiences of service 
providers related to the problem or 
issue; and 

(iv) Previous research findings related 
to the problem or issue. 

(h) Jmpact. (15 points) 

The Secretary reviews each 
application for information that shows 
the probable impact of the proposed 
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research or demonstration activities in 
improving postsecondary education for 
handicapped individuals, including— 

(1) The contribution that the research 
or demonstration findings or products 
will make to current knowledge or 
practice; and 

(2) The extent to which findings and 
products will be disseminated to, and 
used for the benefit of, appropriate 
target groups. 

Eligible Applicants: State educational 
agencies, institutions of higher 
education, junior and community 
colleges, vocational and technical 
institutes, and other nonprofit 
educational agencies are eligible to 
apply for an award. 


Program Authority: 20 U.S.C. 1424a. 


TITLE OF PROGRAM: PROGRAMS FOR CHILDREN WITH SEVERE DISABILITIES 


Title and CFDA No. 


Innovations for Educating Children with Severe 
ilities in General Education Settings 
(CFDA No. 84.086D). 
Symposium—Children and Youth with Severe 
Disabilities: Effective Communication (CFDA 
84.0868). 
Utilization of Best Educational Practices for 
Students with Severe Disabilities (CFDA 
84.086U). 


3/22/91 


3/15/91 


[Application Notices for Fiscal Year 1991] 


5/24/91 


5/24/91 


5/17/91 


Note: Applications submitted under 84.086D will be evaluated under the selection criteria for “Research”. 
Applications submitted under 84.086B and 84.086U will be evaluated under the selection criteria for ‘ ‘Demonstration and Training.” 


Selection Criteria for Research Projects 


The Secretary uses the following 
criteria to evaluate an application for a 
research project under the Program for 
Children with Severe Disabilities. The 
maximum score for all criteria is 100 
points. 

(a) Importance and expected impact 
of the project. (20 points) 

The Secretary reviews each 
application to determine the extent to 
which the project will develop new 
knowledge in understanding and 
effectively meeting the needs of severely 
handicapped children and youth, 
including the extent to which— 

(1) The programmatic research areas 
proposed by the applicant represent 
critical areas of investigation, or 
problems whose solution would have 
greatest impact on improving services to 
severely handicapped children and 
youth; and 

(2) The specific questions to be 
addressed in the project are likely to 
generate knowledge needed for bringing 


about a major change in understanding 
of the topical area. 

(b) Technical soundness of the 
project. (15 points) 

(1) The Secretary reviews each 
application to determine the technical 
soundness of the research plan, 
including— 

(i) The design; 

(ii) The proposed sample; 

(iii) Instrumentation; and 

(iv) Data analysis procedures. 

(2) The Secretary also reviews each 
application for the relevance of its 
proposed training efforts, including 

(i) Strategies for provision of training; 
and 

(ii) Relationships between the 
applicant, other organizations or 
agencies providing training in 
coordination with the applicant, and 
trainees receiving training from the 
applicant. 

(c) Plan of operation. (15 points) 

The Secretary reviews each 
application to determine the quality of 


Deadline for | Deadline for . . 
transmittal | intergovern- | Available | Estimated range of eo partie yer 
of mental funds awards awards awards 


3/22/91 $120,000-140,000 
60,000 


115,000-135,000 


the plan of operation for the project, 
including— 

"(1) The extent to which the plan of 
management is effective and ensures 
proper and efficient administration of 
the project; 

. (2) How the objectives of the project 
relate to the purpose of the program; 

(3) The quality of the applicant’s plans 
to use its resources and personnel to 
achieve each objective; and 

(4) How the applicant will ensure that 
project participants who are otherwise 
eligible to participate are selected 
without regard to race, color, national 
origin, gender, age, or handicapping 
condition. 

(d) Quality of key personnel. (20 
points) 

(1) The Secretary reviews each 
application to determine the quality of 
key personnel the applicant plans to use 
on the project, including— 

(i) The qualifications of the project 
director or principal investigator; 
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(ii) The qualifications of each of the 
other key personnel to be used in the 
project; 

(iii) The time that each person 
referred to in paragraphs (d)(1) {i) and 
(ii) of this — will commit to the 

an 

{iv) How the applicant, as part of its 
nondiscriminatory employment 
practices, will ensure that its personnel 
are selected for employment without 
regard to race, color, national origin, 
gender, age, or handicapping condition. 

(2) To determine 
qualifications under paragraphs (d)(1) (i) 
and {ii) of this section, the Secretary 
considers— 

(i) Experience and training in 
conducting, documenting, and applying 
research pertaining to severely 
handicapped children and youth; 

[ii) Awareness of relevant research 
findings and demonstration project 
results pertaining to other handicapped 
children and youth and the potential for 
use of the findings and results with 
severely handicapped children and 
youth; and 

(iii) Experience in communicating 
research findings to service providers of 
severely handicapped children and 
youth and in assisting these providers 
with effective application of the 
findings. 

{e) Budget and cost-effectiveness. (10 
points) 

The Secretary reviews each 
application to determine the extent to 
which— 


(1) The budget is adequate to support 
the project; and 

(2) Costs are reasonable in relation to 
the objectives of the project. 

(8) Evaluation plan. {10 points) 

The Secretary reviews each 
application to determine the quality of 
the evaluation plan for the project, 
including the extent to which the 
applicant's methods of evaluation— 

(1) Are appropriate to the project; and 

(2) To the extent possible, are 
objective and produce data that are 
quantifiable. (Cross-reference: See 34 
CFR 75.590. Evaluation by the grantee.) 

(g) Adequacy of resources. {5 points) 

The Secretary reviews 
application to determine the adequacy 
of the resources that the applicant plans 
to devote to the project, including 
facilities, equipment, and supplies. 

(h) Dissemination plan. (5 points) 

. The Secretary reviews each 
application to determine the quality of 
the dissemination plan for the project, 
including the extent to which the 
’B 

(1) Ensures proper and efficient 

dissemination of project information 


within the State in which the project is 
located and throughout the Nation; and 

{2) Provides a clear description of the 
content, intended audiences, and 
timelines for production of all project 
documents and other products that the 
applicant will disseminate. 


Selection Criteria for Demonstration and 
Training Projects 

The Secretary uses the following 
criteria under the Programs for Children 
with Severe Disabilities to evaluate an 
application for a demonstration project 
and a training project. 

(a) Extent of need and expected 
impact of the project. (25 points) 

The Secretary reviews each 
application to determine the extent to 
which the project is consistent with 
national needs in the provision of 
innovative services to severely 
handicapped children and youth, 
including consideration of— 

(1) The meeds addressed by the 
project; 

(2) The impact and benefits to ‘be 
gained by meeting the educational and 
related service needs of severely 
handicapped children and youth served 
by the project, their parents and service 
providers; and 

(3) The national significance of the 
project in terms of potential benefits to 
severely handicapped children and 
youth who are not directly involved in 
the project. 

(b) Plan of operation. (25 points) 

The Secretary reviews each 
application to determine the quality of 
the plan of operation for the project, 
including— 


(1) The quality of the design of the 


project; 

(2) The extent to which the plan of 
management is effective and ensures 
proper and efficient administration of 
the project; 

(3) How well the objectives of the 
project relate to the purpose of the 


program, 

{4) The quality of the applicant's plan 
to use its resources and — to 
achieve each objective; and 

(5) How the applicant will ensure that 


without regard to race, color, national 
origin, gender, age, or handicapped 
siti 


Cc 
(c) Quadity of key personnel. (15 
oints) 


P 

(1) The Secretary reviews each 
application to determine the quality of 
the key personnel the applicant plans to 
use on the project, including— 

(i) The qualifications of the project 
director; 


{ii} The qualifications of each of the 
other key personnel to be used in the 


(iii) The time that each person 
referred to in paragraphs (c){1) (i) and 
{ii) of this section with commit to the 
project; and 

Pe nr me pare come 

employment 
sshulien will ensure that its personnel 
are selected for employment without 
regard to race, color, national origin, 
gender, age, or handicapping condition. 

{2} To determine 
qualifications under paragraphs (c)(1) (i) 
and (ii) of this section, the Secretary 
considers— 

{3) Experience and training in fields 
related to the objectives of the project; 
and 

{ii) Any other qualifications that 
pertain to the quality of the project. 

{d) Budget and cost-effectiveness. {10 
points) 

The reviews each 
application to determine the extent to 
which— 


{1) The budget is adequate to support 
the project; and 

(2) Costs are reasonable in relation to 
the objectives of the project. 

(e) Evaluation plan. (15 points) 

The Secretary reviews each 
application to determine the quality of 
the evaluation plan for the project, 
including the extent to which the 
applicant's methods of evaluation— 

(1) Are appropriate to the project; and 

(2) To the extent possible, are 
objective and produce data that are 
quantifiable. (Cross-reference: See 34 
CFR 75.590. Evaluation by the grantee.) 

(f) Adequacy of resources. (5 points) 

The reviews each 
application to determine the adequacy 
of the resources that the applicant plans 
to devote to the project, including 
facilities, equipment, and supplies. 

(g) Dissemination plan. {5 points) 

The Secretary reviews each 
application to determine the quality of 
the dissemination plan for the project, 
including the extent to which the 
applicant's plan— 

(1) Ensures proper and efficient 
dissemination of project information 
within the State in which the project is 
located and throughout the Nation; and 

(2) Adequately includes the content, 
intended audiences, and timeliness for 
production of all project documents and 
other products which the applicant will 
disseminate. 

Eligible Applicants: Any public or 
private, profit or nonprofit, organization 
or institution may apply for a grant 
under this progam. 


Program Authority: 20 U.S.C. 1424. 
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TITLE OF PROGRAM: SECONDARY EDUCATION AND TRANSITIONAL SERVICES FOR YOUTH WITH DISABILITIES PROGRAM 


[Application Notices for Fiscal Year 1991] 


ae Soon Available | Estimated range of 
stima' ol 
of mental funds awards of 


Demonstration Projects to identify and Teach 

Skills Necessary for Self-Determination 

(CFDA 84.158K). 

Research Projects on the Transition of Special 
ions to integrated Postsecondary En- 

vironments (CFDA 84.158P). 

Multi-District Outreach (CFDA 84.158Q) 


Selection Criteria 

The Secretary uses the criteria in this 
section to evaluate applications for 
research projects under the Secondary 
Education and Transitional Services for 
Youth with Disabilities Program. The 
maximum score for all of the criteria is 
100 points. 

(a) Plan of operation. (10 points) 

(1) The Secretary reviews each 
application for information that shows 
the quality of the plan of operation for 
the project. 

(2) The Secretary looks for 
information that shows— 

(i) High quality in the design of the 
project; 

(ii) An effective plan of management 
that insures proper and efficient 
administration of the project; 

(iii) A clear description of how the 
objectives of the project relate to the 
purpose of the program; 

fiv) The way the applicant plans to 
use its resources and personnel to 
achieve each objective; and 

(v) A clear description of how the 
applicant will provide equal access and 
treatment of eligible project participants 
who are members of groups that have 
been traditionally underrepresented, 
such as-— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women; 

(C) Handicapped persons; and 

{D) The elderly. 

(b) Quality of key personnel. (10) 
points 

(1) The Secretary reviews each 
application for information that shows 
the qualifications of the key personnel 


the applicant plans to use on the project. 


(2) The Secretary looks for 
information that shows— 

(i) The qualifications of the project 
director (if one is to be used); 

(ii) The qualifications of each of the 
other key personnel the applicant plans 
to use on the project. 

(iii) The time that each person 
referred to in paragraphs (b)(2) (i; and 


3/12/91 


3/28/91 


3/12/91. 


5/13/91 
5/31/91 


5/13/91 


(ii) of this section will commit to the 
project; and 

(iv) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underrepresented, such as— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women; 

(C) Handicapped persons; and 

(D) The elderly. 

(3) To determine personnel 
qualifications, the Secretary considers 
experience and training in fields related 
to the objectives of the project, as well 
as other information that the applicant 
provides. 

(c) Budget and cost effectiveness. (10 
points) 

(1) The Secretary reviews each 
application for information that shows 
that the project has an adequate budget 
and is cost effective. 

(2) The Secretary looks for 
information that shows— 

(i) Budget of the project is adequate to 
support the project activities; and 

(ii) Costs are reasonable in relation to 
the objectives of the project. 

(d) Evaluation plan. (5 points) 

(1) The Secretary reviews.each 
application for information that shows 
the quality of the evaluation plan for the 
project. (See 34 CFR 75.590. Evaluation 
by the grantee) 

(2) The Secretary looks for 
information that shows methads of 
evaluation that are appropriate for the 
project and, to the extent possible, are 
objective and produce data that are 
quantifiable. 

(e) Adequacy of resources. (5 points) 

(1) The Secretary reviews each 
application for information that shows 
that the applicant plans to devote 
adequate resources to the project. 

(2) The Secretary looks for 
information that shows— 

(i) The facilities that the applicant 
plans to use are adequate; and 


$113,000-123,000 


110,000-120,000. 


109,000-119,000 


Estimated Estimated 
size of number 
awards awards 


6 | Up to 36 months. 
6:| Up to 36 months. 


7 | Up to 36 months. 


(ii) The equipment and supplies that 
the applicant plans to use are adequate. 

(f) Importance. (10 points) 

(1) The Secretary reviews each 
application for information 
demonstrating that the proposed project 
addresses national concerns in light of 
the purposes of this part. 

(2) The Secretary looks for 
information that shows— 

(i) The significance of the problem or 
issue to be addressed; 

(ii) The importance of the proposed 
project in increasing the understanding 
of the problem or issue; 

(iii) The experiences of service 
providers related to the problem or 
issue; and 

(iv) Previous research findings related 
to the problem or issue. 

(g) Impact. (10 points) 

The Secretary reviews each 
application for information that shows 
the probable impact of the proposed 
model in educating handicapped youth, 
including 

(1) The contribution that the project 
findings or products will make to current 
knowledge or practice; and 

(2) The extent to which findings and 
products will be disseminated to, and 
used for the benefit of, appropriate 
target groups. 

(h) Technical soundness. (40 points) 

The Secretary reviews each 
application for information 
demonstrating the technical soundness 
of the research or evaluation plan, 
including— 

(1) The design (10 points); 

(2) The proposed sample (10 points); 

(3) Instrumentation (10 points); and 

(4) Data analysis procedures (10 
points). : 

Eligible Applicants: Institutions of 
higher education, State Educational 
agencies, local educational agencies and 
other public and private nonprofit 
institutions or agencies (including the 
State job training coordinating councils 
and service delivery area administrative 
entities established under the Job 
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Training Partnership Act (26 U.S.C. 1501 
et seq.)). 


Program Authority: 20 U.S.C. 1425 
Selection Criteria 


The Secretary uses the criteria in this 
section to evaluate applications for 
model projects under the Secondary 
Education and Transitional Services for 
Youth with Disabilities Program. The 
maximum score for all of the criteria is 
100 points. 

(a) Plan of operation. 

(1) The Secretary reviews each 
application for information that shows 
the quality of the plan for operation for 
the project. 

(2) The Secretary looks for 
information that shows— 

(i) High quality in the design of the 
project; 

(ii) An effective plan of management 
that insures proper and efficient 
administration of the project; 

(iii) A clear description of how the 
objectives of the project relate to the 
purpose of the program; 

(iv) The way the applicant plans to 
use its resources and personnel to 
achieve each objective; and 

(v) A clear description of how the 
applicant will provide equal access and 
treatment for eligible project 
participants who are members of groups 
that have been traditionally 
underrepresented, such as— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women; 

(C) Handicapped persons; and 

(D) The elderly. 

(b) Quality of key personnel. (10 
points) 

(1) The Secretary reviews each 
application for information that shows 
the qualifications of the key personnel 
the applicant plans to use on the project. 

(2) The Secretary looks for 
information that shows— 

(i) The qualifications of the project 
director (if one is to be used; 

(ii) The qualifications of each of the 
other key personne! to be used in the 
project; 

(iii) The time that each person 
referred to in paragraphs (b)(2)(i) and (ii) 
of this section will commit to the project; 
and 

(iv) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underrepresented, such as— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women; 


(C) Handicapped persons; and 

(D) The elderly. 

(3) To determine personnel 
qualifications, the Secretary considers 
experience and training, in fields related 
to the objectives of the project, as well 
as other information that the applicant 
provides. 

(c) Budget and cost effectiveness. (10 
points) 

(1) The Secretary reviews each 
application for information that shows 
that the project has an adequate budget 
and is cost effective. 

(2) The Secretary looks for 
information that shows— 

(i) The budget for the project is 
adequate to support the project 
activities; and 

(ii) Costs are reasonable in relation to 
the objectives of the project. 

(d) Evaluation plan. (10 points) 

(1) The Secretary reviews each 
application for information that shows 
the quality of the evaluation plan for the 
project. (See 34 CFR 75.590, Evaluation 
by the grantee) 

(2) The Secretary looks for 
information that shows methods of 
evaluation that are appropriate for the 
project and, to the extent possible, are 
objective and produce data that are 
quantifiable. 

(e) Adequacy of resources. (5 points) 

(1) The Secretary reviews each 
application for information that shows 
that the applicant plans to devote 
adequate resources to the project. 

(2) The Secretary looks for 
information that shows— 

(i) The facilities that the applicant 
plans to use are adequate; and 

(ii) The equipment and supplies that 
the applicant plans to use are adequate. 

(f) Importance. (10 points) 

The Secretary reviews each 
application for information that shows— 

(1) The service delivery problem 
addressed by the proposed project is of 
concern to others in the Nation, and; 

(2) The importance of the project in 
solving the problem. 

(g) Impact. (10 points) 

The Secretary reviews each 
application for information that shows 
the probable impact of the proposed 
model in educating handicapped youth, 
including— 

(1) The contribution that the project 
findings or products will make to current 
knowledge or practice; and 

(2) The extent to which findings and 
products will be disseminated to, and 
used for the benefit of, appropriate 
target groups. 

(h) Innovativeness. (10 points) 

(1) The Secretary reviews each 
application for information that shows 


2275 


the innovativeness of the proposed 
project. 

(2) The Secretary looks for 
information that shows a conceptual 
framework that— 

(i) Is founded on previous theory and 
research; and 

(ii) Provides a basis for the unique 
strategies and approaches to be 
incorporated into the model. 

(i) Technical soundness. (25 points) 

The secretary reviews each 
application for information 
demonstrating the technical soundness 
of the plan for the development, 
implementation, and evaluation of the 
model with respect to such matters as— 

(1) The population to be served; 

(2) The model planning process; 

(3) Recordkeeping systems; 

(4) Coordination with other service 
providers; 

(5) The identification and assessment 
of students; 

(6) Interventions to be used, including 
proposed curricula; 

(7) Individualized educational 
program planning; and 

(8) Parent and family participation. 

Eligible Applicants: institutions of 
higher education, State educational 
agencies, local educational agencies and 
other public and private nonprofit 
institutions or agencies (including the 
State job training coordinating councils 
and service delivery area administrative 
entities established under the Job 
Training Partnership Act (29 U.S.C. 1501 
et seq.)). 


Program Authority: 20 U.S.C. 1425. 


Intergovernmental Review of Federal 
Programs 


This program is subject to the 
requirements of Executive Order 12372 
(Intergovernmental Review of Federal 
Programs) and the regulations in 34 CFR 
part 79. 

The objective of the Executive order is 
to foster an intergovernmental 
partnership and to strengthen federalism 
by relying on State and local processes 
for State and local government 
coordination and review of proposed 
Federal financial assistance. - 

Applicants must contact the 
appropriate State Single Point of 
Contact to find out about, and to comply 
with, the State’s process under 
Executive Order 12372. Applicants 
proposing to perform activities in more 
than one State should immediately 
contact the Single Point of Contact for 
each of those States and follow the 
procedure established in each State 
under the Executive order. If you want 
to know the name and address of any 
State Single Point of Contact, see the list 





published in the Federal Register on 
September 17, 1990, pages 38210 and 
38211. 

In States that have not established a 
process or chosen a program for review, 
State, areawide, regional, and local 
entities may submit comments directly 
to the Department. 

Any State Process Recommendation 
and other comments submitted by a 
State Single Point of Contact and any 
comments from State, areawide, 
regional, and local entities must be 
mailed or hand-delivered by the date 
indicated in this notice to the following 
address: The Secretary, E.O. 12372— 
CFDA#_ , U.S. Department of 
Education, room 4161, 400 Maryland 
Avenue, SW., Washington, DC 20202- 
0125. 

Proof of mailing will be determined on 
the same basis as applications (see 34 
CFR 75.102). Recommendations or 
comments may be hand-delivered until 
4:30 p.m. (Washington, DC time) on the 
date indicated in this notice. 

Please note that this address is not the 
same address as the one to which the 
applicant submits its completed 
application. DO NOT SEND 
APPLICATIONS TO THE ABOVE 
ADDRESS. 


Instructions for Transmittal of 
Applications 


{a) If an applicant wants to apply for a 
grant, the applicant shall— 

(1) Mail the original and two copies of 
the application on or before the deadline 
date to: U.S. Department of Education, 
Application Control Center, Attention: 
(CFDA#  ). Washington, DC 20202- 
4725, or, (2) hand deliver the original 
and two copies of the application by 
4:30 p.m. (Washington, DC time) on the 
deadline date to: U.S. Department of 
Education, Application Control Center, 
Attention: (CFDA# ), room #3633, 
Regional Office Building #3, 7th and D 
Street, SW., Washington, DC 20202. 

(b) An applicant must show one of the 
following proof of mailing: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the Secretary. 

(c) If an application is mailed through 
the U.S. Postal Service, the Secretary 
does not accept either of the following 
as proof of mailing: 

(1) A private metered post mark. 

(2) A mail receipt that is not dated by 
the U.S. Postal Service. 


Notes: (1) The U.S. Postal Service 
does not uniformly provide dated 
postmark. Before relying on this method, 
an applicant should check with its local 
post office. 

{2) An applicant wishing to know its 
application has been received by the 
Department must include with the 
application a stamped, self-addressed 
postcard containing the CFDA number 
and title of this program. 

(3) The applicant must indicate on the 
envelope and—if not provided by the 
Department—in item 10 of the 
Application for Federal Assistance 
(Standard Form 424) the CFDA 
number—and letter, if any—of the 
competition under which the application 
is being submitted. — 


Application Instructions and Forms 


The appendix to this application is 
divided into three parts plus a statement 
regarding estimated public reporting 
burden and various assurances and 
certifications. These parts and 
additional material are organized in the 
same manner that the submitted 
application should be organized. The 
parts and additional materials are as 
follows: 

Part i: Application for Federal 
Assistance (Standard Form 424 (Rev. 4— 
88)) and Instructions. 

Part Ii: Budget Information—Non- 
construction Programs (Standard Form 
424A) and Instructions. 

Part Ili: Application Narrative. 


Additional Materials 


Estimated Public Reporting Burden 

Assurances—Non-construction 
Programs (Standard Form 4248). 
Certification regarding Lobbying; 
Debarment, Suspension, and Other 
Responsibility Matters; and Drug-Free 
Workplace Requirements (ED Form 80- 
0013) and instructions. 

Certifications regarding Debarment, 
Suspension, Ineligibility and Voluntary 
Exclusion: Lower Tier Covered 
Transactions (ED 80-0014) and 
instructions. (Note: ED Form GCS—009 is 
intended for the use of grantees and 
should not be transmitted to the 
Department. 

An applicant may submit information 
on a photostatic copy of the application 
and budget forms, the assurances, and 
the combined certification form. 
However, the application form, the 
assurances, and the certification form 
must each have an original signature. No 
grant may be awarded unless a 
completed application form has been 
received. 

FOR FURTHER INFORMATION CONTACT: 
Joseph Clair, Division of Educational 
Services, Office of Special Education 
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Programs, U.S. Department of Education, 
400 Maryland Avenue, SW. (Switzer 
Building, room 4620-2644), Washington, 
DC 20202. Telephone: (202) 732-4503. 


Dated: January 14, 1991. 
Robert R. Davila, 
Assistant Secretary, Office of Special 
Education and Rehabilitative Services. 

Potential applicants frequently direct 
questions to officials of the Department 
regarding application notices and 
programmatic and administrative 
regulations governing various direct 
grant programs. To assist potential 
applicants the Department has 
assembled the following most commonly 
asked questions. In general these 
questions and answers are applicable to 
all direct grant competitions covered by 
this application package. 

Q. Can we get an extension of the 
deadline? 

A. No. A closing date may be changed 
only under extraordinary circumstances. 
Any change must be announced in the 
Federal Register and apply to all 
applications, Waivers for individual 
applications cannot be granted, 
regardless of the circumstances. 

Q. How many copies of the 
application should I submit and must 
they be bound? 

A. Current Government-wide policy is 
that only an original and two copies 
need be submitted. The binding of 
applications is optional. At least one 
copy should be left unbound to facilitate 
any necessary reproduction. Applicants 
should not use foldouts, photographs, or 
other materials that are hard-to- 
duplicate. 

Q. We just missed the deadline for the 
XXX competition. May we submit under 
another competition? 

A. Yes, but it may not be worth the 
postage. A properly prepared 
application should meet the 
specifications of the competition to 
which it is submitted. 

Q. I'm not sure which competition is 
most appropriate. What should I do? 

A. We are happy to discuss the 
questions with you and provide 
clarification on the unique elements of 
the various competitions. 

Q. Will you help us prepare our 
application? 

A. We are happy to provide general 
program information. Clearly, it would. 
not be appropriate for staff to 
participate in the actual writing of an 
application, but we can.respond to 
specific questions about application 
requirements, evaluation criteria, and 
the priorities. Applicants should 
understand that this previous contact is 
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not required, not does it guarantee the 
success of an application. 

Q. When will I find out if I’m going to 
be funded? 

A. You can expect to receive 
notification within 3 to 4 months of the 
application closing date, depending on 
the number of applications received and 
the number of competitions with closing 
dates at about the same time. 

Q. Once my application has been 
reviewed by the review panel, can you 
tell me the outcome? 

A. No. Every year we are called by a 
number of applicants who have 
legitimate reasons for needing to know 
the outcome of the review prior to 
official notification. Some applicants 
need to make job decisions, some need 
to notify a local school district, etc. 
Regardless of the reason, because final 
funding decisions have not been made 
at that point, we cannot share 
information about the review with 
anyone. 

‘ Q. How long should an application 
e? 


A. The Secretary strongly requests the 
applicant to limit the Application 
Narrative to no more than 30 pages, 
double-spaced, typed pages (on one side 
only), although the Secretary will 
consider applications of greater length. 
Your application should provide enough 
information to allow the review panel to 
evaluate the significance of the project 
against the criteria of the competition. It 
is helpful to include in the appendices 
such information as: (1) Staff 
qualifications. These should be brief. 
They should include the person's title 
and role in the proposed project and 
contain only information relevant to the 
proposed project. Qualifications of 
consultants and advisory council 
members should be provided and be 
similarly brief. 

(2) Assurance of participation of an 
agency other than the applicant if such 
participation is critical to the project, 
including copies of evaluation 
instruments proposed to be used in the 
project in instances where such 
instruments are not in general use. 

Q. How can I be sure that my 
application is assigned to the correct 
competition? 

A. Applicants should clearly indicate 
in Block 6a, 6b, and 7 of the face page of 
their application (Standard form 424) the 
CFDA number of the program priority 
(e.g., 84.023X) representing the 
competition in which the application 
should be considered. If this information 
is not provided, your application may 
inadvertently be assigned and reviewed 


under a different competition from the 
one you intended. 

Q. Will my application be returned if I 
am not funded? 

A. We no longer return original copies 
of unsuccessful applications. Thus, 
applicants should retain at least one 
copy of the application. Copies of 
reviewer comments will be mailed to 
applicants who are not successful. 

Q. How should my application be 
organized? 

A. The application narrative should be 
organized to follow the exact sequence 
of the components in the selection 
criteria of the regulations pertaining to 
the specific program competition for 
which the application is prepared. In 
each instance, a table of contents and a 
one-page abstract summarizing the 
objectives, activities, project 
participants, and expected outcomes of 
the proposed project should precede the 


. application narrative. 


Q. Is travel allowed under these 
projects? 

A. Travel associated with carrying out 
the project is allowed (i.e. travel for data 
collection, etc.). Because we may 
request the principal investigator or 
director of funded projects to attend an 
annual meeting, you may also wish to 
include a trip to Washington, DC in the 
travel budget. Travel to conferences is 
sometimes allowed when it is for 
purposes of dissemination. 

Q. If my application receives a high 
score from the reviewer does that mean 
that I will receive funding? 

A. No. It is often the case that the 
number of applications scored highly by 
or approved by the reviewers exceeds 
the dollars available for funding projects 
under a particular competition. The 
order of selection, which is based on the 
scores of the applications and other 
relevant factors, determines the 
applications that can be funded. 

Q. What happens during negotiations? 

A. During negotiations technical and 
budget issues may be raised. These are 
issues that have been identified during 
panel and staff review and require 
clarification. Sometimes issues are 
stated as “conditions.” These are issues 
that have been identified as so critical 
that the award cannot be made unless 
those conditions are met. Questions may 
also be raised about the proposed 
budget. Generally, these issues are 
raised because there is inadequate 
justification or explanation of a 
particular budget item, or because the 
budget item seems unimportant to the 
successful completion of the project. If 
you are asked to make changes that you 
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feel could seriously affect the project's 
success, you may provide reasons for 
not making the changes or provide 
alternative suggestions. Similarly, if 
proposed budget reductions will, in your 
opinion, seriously affect the project 
activities, you may explain why and 
provide additional justification for the 
proposed expenses. An award cannot be 
made until all negotiation issues have 
been resolved. 

Q. If my application is successful can I 
assume I will get the estimated/ 
projected budget amounts in subsequent 
years? 

A. No. The estimate for subsequent 
year project costs is helpful to us for 
planning purposes but it in no way 
represents a commitment for a 
particular level of funding in subsequent 
years. Grantees having a multi-year 
project will be asked to submit a 
continuation application and a detailed 
budget request prior to each year of the 
project. 

Q. What is a cooperative agreement 
and how does it differ from a grant? 

A. A cooperative agreement is similar 
to a grant in that its principal purpose is 
to provide assistance for a public 
purpose of support or stimulation as 
authorized by a Federal statute. A 
cooperative agreement differs from a 
grant because of a substantial 
involvement anticipated between the 
executive agency (in this case the 
Department of Education) and the 
recipient during the performance of the 
contemplated activity. 

Q. Is the procedure for applying for a 
cooperative agreement different from 
the procedure for applying for a grant? 

A. No. If the Department of Education 
determines that a given award should be 
made by cooperative agreement rather 
than a grant, the applicant will be 
advised at the time of negotiation of any 
special procedures that must be 
followed. 

Q. How do I provide an assurance? 

A. Simply state in writing that you are 
meeting a prescribed requirement. 

Q. Where can copies of the Federal 
Register, program regulations and 
Federal statues be obtained? 

A. Copies of these materials can 
usually be found at your local library. If 
not, they can be obtained from the 
Government Printing Office by writing 
to: Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402. Telephone: (202) 
783-3238. 
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Address (g:ve city, county, state, and zip code): Name and telephone number of the person to be contected on matters involving 
this apphcation (grve area code) 


6. EMPLOVER IDENTIFICATION NUMBER (E10): 7. TYPE OF APPLICANT: (enter appropriate letter in box) 


State H Independent Schoo! Dist. 
County | State Controtied institution of Higher Learmng 
Murcipal J Private University 
K. Indian Tribe 
0 New 0 Continuation 0) Revision . L individuat 


M Profit Organization 
tt Revision, enter appropriate letter(s) in box(es): oO 0 N. Other (Specify) 


A Increase Award 8. Decrease Award C increase Duration 
D Decrease Duration Other (specsty): 


16. (§ APPLICATION SUBJECT TO REVIEW SY STATE EXECUTIVE ORDER 12372 PROCESS? 


a. YES THIS PREAPPLICATION/APPLICATION WAS MADE AVAILABLE TO THE 
STATE EXECUTIVE ORDER 12372 PROCESS FOR REVIEW ON 


DATE 
NO. [[] PROGRAM IS NOT COVERED BY EO 12372 


0 OR PROGRAM HAS NOT BEEN SELECTED BY STATE FOR REVIEW 


17. 1S THE APPLICANT DELINQUENT ON ANY FEDERAL DEBT? 


LL] Yes = # “Yes.” attach an explanation. 
18. TG THE BEST OF MY KNOWLEDGE AND BELIEF. ALL DATA IN THIS APPLICATION PREAPPLICATION ARE TRUE ANO CORRECT, THE DOCUMENT WAS BEEN DULY : 
AUTHORIZED BY THE GOVERNING BOOY OF THE APPLICANT AND THE APPLICANT WILL COMPLY WITH THE ATTACHED ASSURANCES If THE ASSISTANCE I$ AWARDED 
a Typed Name of Authorized Representative db Tite c Telephone number 


d Signature of Authonzed Representative @ Date Signed 
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INSTRUCTIONS FOR THE SF 424 


This is a standard form used by applicants as a required facesheet for preapplications and applications submitted 
for Federal assistance. It will be used by Federal agencies to obtain applicant certification that States which have 
established a review and comment procedure in response to Executive Order 12372 and have selected the program 
to be included in their process, have been given an opportunity to review the applicant’s submission. 


Item: 


1. 
2. 


Entry: 
Self-expianatory. 


Date application submitted to Federal agency (or 
State if applicable) & applicant’s control number 
(if applicable). 


State use only (if applicable). 


If this application is te continue or revise an 
existing award, enter present Federal identifier 
number. If for a new project, leave blank. 


Legal name of applicant, name of primary 
organizational unit which will undertake the 
assistance activity, complete address of the 
applicant, and name and telephone number of the 
person to contact on matters related to this 
application. zi 


Enter Employer Identification Number (EIN) as 
assigned by the Internal Revenue Service. 


Enter the appropriate letter in the space 
provided. 


Check appropriate box and enter appropriate 
letter(s) in the space(s) provided: 


— “New” means a new assistance award. 


— “Continuation” means an extension for an 
additional funding/budget period for a project 
with a projected completion date. 

— “Revision” means any change in the Federal 
Government’s financial obligation or 
contingent liability from an existing 
obligation. 


Name of Federal agency from which assistance is 
being requested with this application. 


Use the Catalog of Federal Domestic Assistance 
number and title of the program under which 
assistance is requested. 


Enter a brief descriptive title of the project. if 
more than one program is involved, you should 
append an explanation on a separate sheet. If 
appropriate (e.g., construction or real property 
projects), attach a map showing project location. 
For preapplications, use a separate sheet to 
provide a summary description of this project. 


Item: 


12. 


13. 


14. 


15. 


Entry: 


List only the largest political entities affected 
(e.g., State, counties, cities). 


Self-explanatory. 


List the applicant’s Congressional District and 
any District(s) affected by the program or project. 


Amount requested or to be contributed during 
the first funding/budget period by each 
contributor. Value of in-kind contributions 
should be included on appropriate lines as 
applicable. If the action will result in a dollar 
change to an existing award, indicate only the 
amount of the change. For decreases, enclose the 
amounts in parentheses. If both basic and 
supplemental amounts are included, show 
breakdown on an attached sheet. For multiple 
program funding, use totals and show breakdown 
using same categories as item 15. 


Applicants should contact the State Single Point 
of Contact (SPOC) for Federal Executive Order 
12372 to determine whether the application is 
subject to the State intergovernmental review 
process. 


This question applies to the applicant organi- 
zation, not the person who signs as the 
authorized representative. Categories of debt 
include delinquent audit disallowances, loans 
and taxes. 


To be signed by the authorized representative of 
the applicant. A copy of the governing body's 
authorization for you to sign this application as 
official representative must be on file in the 
applicant’s office. (Certain Federal agencies may 
require that this authorization be submitted as 
part of the application.) 
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SECTION C- NO 
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12. TOTALS (sum of lines 8 and 11) 


SECTION D- FO! 


15. TOTAL (sum of lines 13 and 14) 


SECTION E - BUDGET ESTIMATES OF FEDER 


wn 


20. TOTALS (sum of lines 16 -19) 


SECTION F - OTHE 
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NON-FEDERAL RESOURCES 


b) Applicant 
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INSTRUCTIONS FOR THE SF-424A 


General Instructions 

This form is designed so that application can be made 
for funds from one or more grant programs. In pre- 
paring the budget, adhere to any existing Federal 
grantor agency guidelines which prescribe how and 
whether budgeted amounts should be separately 
shown for different functions or activities within the 
program. For some programs, grantor agencies may 
require budgets to be separately shown by function or 
activity. For other programs, grantor agencies may 
require a breakdown by function or activity. Sections 
A,B,C, and D should include budget estimates for the 
whole project except when applying for assistance 
which requires Federal authorization in annual or 
other funding period increments. In the latter case, 
Sections A,B, C, and D should provide the budget for 
the first budget period (usually a year) and Section E 
should present the need for Federal assistance in the 
subsequent budget periods. All applications should 
contain a breakdown by the object class categories 
shown in Lines a-k of Section B. 


Section A. Budget Summary 

Lines 1-4, Columns (a) and (b) 

For applications pertaining to a single Federal grant 
program (Federal Domestic Assistance Catalog 
number) and not requiring a functional or activity 
breakdown, enter on Line 1 under Column (a) the 
cataiog program title and the catalog number in 
Colurnn (b). 

For applications pertaining to a single program 
requiring budget amounts by multiple functions or 
activities, enter the name of each activity or function 
on each line in Column (a), and enter the catalog num- 
ber in Column (b). For applications pertaining to mul- 
tiple programs where none of the programs require a 
breakdown by function or activity, enter the catalog 
program title on each line in Column (a) and the 
respective catalog number on each line in Column (b). 

For applications pertaining to multiple programs 
where one or more programs require a breakdown by 
function or activity, prepare a separate sheet for each 
program requiring the breakdown. Additional! sheets 
should be used when one form does not provide 
adequate space for all breakdown of data required. 
However, when more than one sheet is used, the first 
page should provide the summary totals by programs. 


Lines 1-4, Columns (c) through (g.) 

For new applications, leave Columns (c) and (d) blank. 
For each line entry in Columns (a) and (b), enter in 
Columns (e), (f), and (g) the appropriate amounts of 
funds needed to support the project for the first 
funding period (usually a year). 


Lines 1-4, Columns (c) through (g.) ( continued) 

For continuing grant program applications, submit 
these forms before the end of each funding period as 
required by the grantor agency. Enter in Columns (c) 
and (d) the estimated amounts of funds which will 
remain unobligated at the end of the grant funding 
period only if the Federal grantor agency instructions 
provide for this. Otherwise, leave these columns 
blank. Enter in columns (e) and (f) the amounts of 
funds needed for the upcoming period. The amount(s) 
in Column (g) should be the sum of amounts in 
Columns (e) and (f). 

For supplemental grants and changes to existing 
grants, do not use Columns (c) and (d) Enter in 
Column (e) the amount of the increase or decrease of 
Federal funds and enter in Column (f) the amount of 
the increase or decrease of non-Federal funds. In 
Column (g) enter the new total budgeted amount 
(Federal and non-Federal) which includes the total 
previous authorized budgeted amounts plus or minus, 
as appropriate, the amounts shown in Columns (e) and 
(f). The amount(s) in Column (g) should not equal the 
sum of amounts in Columns (e) and (f). 


Line 5 — Show the totals for all columns used. 


Section B Budget Categories 

In the column headings (1) through (4), enter the titles 
of the same programs, functions, and activities shown 
on Lines 1-4, Column (a), Section A. When additional 
sheets are prepared for Section A, provide similar 
column headings on each sheet. For each program, 
function or activity, fill in the total requirements for 
funds (both Federal and non-Federal) by object class 
categories. 


Lines 6a-i — Show the totals of Lines 6a to 6h in each 
column. 


Line 6j - Show the amount of indirect cost. 


Line 6k - Enter the total of amounts on Lines 6i and 
6j. For all applications for new grants and 
continuation grants the total amount in column (5), 
Line 6k, should be the same as the total amount shown 
in Section A, Column (g), Line 5. For supplemental 
grants and changes to grants, the total amount of the 
increase or decrease as shown in Columns (1)-(4), Line 
6k should be the same as the sum of the amounts in 
Section A, Columns (e) and (f) on Line 5. 


SF 424A (4-88) page3 
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INSTRUCTIONS FOR THE SF-424A (continued) 


Line 7 - Enter the estimated amount of income, if any, 
expected to be generated from this project. Do not add 
or subtract this amount from the total project amount. 
Show under the program narrative statement the 
nature and source of income. The estimated amount of 
program income may be considered by the federal 
grantor agency in determining the total amount of the 
grant. 


Section C. Non-Federal-Resources 


Lines 8-11 - Enter amounts of non-Federal resources 
that will be used on the grant. If in-kind contributions 
are included, provide a brief explanation on a separate 
sheet. 


Column (a) - Enter the program titles identical 
to Column (a), Section A. A breakdown by 
function or activity is not necessary. 

Column (b) - Enter the contribution to be made 
by the applicant. 

Column (c) - Enter the amount of the State’s 
cash and in-kind contribution if the applicant is 
not a State or State agency. Applicants which are 
a State or State agencies should leave this 
column blank. 


Column (d) - Enter the amount of cash and in- 
kind contributions to be made from all other 
sources. 


Column (e) - Enter totals of Columns (b), (c), and 
(d). 


Line 12 — Enter the total for each of Columns (b)-(e). 
The amount in Column (e) should be equal to the 
amount on Line 5, Column (f), Section A. 

. Section D. Forecasted Cash Needs 


Line 13 - Enter the amount of cash needed by quarter 
from the grantor agency during the first year. 


Line 14 - Enter the amount of cash from all other 
sources needed by quarter during the first year. 


Line 15 - Enter the totals of amounts on Lines 13 and 
14. 


Section E. Budget Estimates of Federal Funds 
Needed for Balance of the Project 

Lines 16 - 19 - Enter in Column (a) the same grant 
program titles shown in Column (a), Section A. A 
breakdown by function or activity is not necessary. For 
new applications and continuation grant applications, 
enter in the proper columns amounts of Federal funds 
which will be needed to complete the program or 
project over the succeeding funding periods (usually in 
years). This section need not be completed for revisions 
(amendments, changes, or supplements) to funds for 
the current year of existing grants. 


If more than four lines are needed to list the program 
titles, submit additional schedules as necessary. 

Line 20 - Enter the total for each of the Columns (b)- 
(e). When additional schedules are prepared for ‘this 
Section, annotate accordingly and show the overall 
totals on this line. 


Section F. Other Budget Information 


Line 21 - Use this space to explain amounts for 
individual direct object-class cost categories that may 
appear to be out of the ordinary or to explain the 
details as required by the Federal grantor agency. 


Line 22 - Enter the type of indirect rate (provisional, 
predetermined, final or fixed) that will be in effect 
during the funding period, the estimated amount of 
the base to which the rate is applied, and the total 
indirect expense. 


Line 23 - Provide any other explanations or comments 
deemed necessary. 
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PART I1]—PROGRAM NARRATIVE 
Notice: Reporting Burden 


Public reporting burden for this 
collection of information is estimated to 
be 42 hours (for new applications) per 
response, including time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding the burden 
estimate or any other aspect of this 
burden, to the U.S. Department of 
Education, Information Management 
and Compliance Division, Washington, 
DC 20202-4651; and to the Office of 
Management and Budget, Paperwork 
Reduction Project 1820-0028, 
Washington, DC 20503. 


A. New Grants 


Prepare the narrative 
statement in accordance with the 
following instructions for all new grants 
programs and all new functions or 
activities for which support is being 
requested. 

Note that the program narrative 
should encompass each program and 
each function or activity for which funds 
are being requested. Relevant selection 
criteria (included in this package) should 
be carefully examined for criteria upon 
which evaluation of an application will 
be made and the program narrative must 
respond to such criteria under the 
related headings below. The Program 
narrative should begin with an overview 
statement (Abstract) of the major points 
covered below. Note also that, in the 
Education of the Handicapped 
Amendments of 1990, Congress directed 
the Secretary, where appropriate to 
require applicants to address the needs 
of infants, toddlers, children and youth 
with disabilities from minority 
backgrounds. 

1. Objectives and Need for this 
Assistance 

Describe the problem and 
demonstrate the need for assistance and 
state the principal and subordinate 
objectives of the project. Supporting 
documentation or other testimonies from 


concerned interests other that the 
applicant may be used. 

Any relevant data based on planning 
studies should be included or footnoted. 
Projects involving Demonstration/ 
Services activities should present 
available data, or estimates for need in 
terms of number of handicapped 
children (by type of handicap and type 
of service) in the geographic area 
involved. 

Projects involving Training should 
present available data, or estimates, for 
need in terms of number of personnel by 
position type fe.g., teachers, teacher- 
aides} by type of handicap to be served. 

2. Results or Benefits Expected 

Identify results and benefits to be 
derived. Projects involved in training 
activities should indicate the number of 
personne! to be trained. Projects 
involved in demonstration/service 
activities must provide research or other 
evidence that indicate that the proposed 
research or other evidence that indicate 
that the proposed activities will be 
effective. 

3. Approach 

a. Outline a plan of action pertaining 
to the scope and detail of how the 
proposed work will be accomplished for 
each grant program, function or activity 
provided in the budget. Cite factors 
which might accelerate or decelerate the 
work and your reason for taking this 
approach as opposed to others. 

For example, an application for 
demonstration/service programs should 
describe the planned educational 
curriculum: the types of attainable 
accomplishments set for the children 
served; supplementary services 
including parent education; and the 
composition and responsibilities of an 
advisory council. 

An application for training program 
should describe the substantive content 
and organization of the training 
program, including the roles or positions 
for which students are prepared, the 
tasks associated with such roles, the 
competencies that must be acquired; the 
program staffing; and the practicum 
facilities including their use by students, 
accessibility to students and their 
staffing. 
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b. Provide for each grant program, 
function or activity, quantitative 
projections of the accomplishments to 
be achieved. 

An application for demonstrations/ 
service programs should project the 
number of children to receive 
demonstration/services by type of 
handicapping conditions, and number of 
persons to receive inservice training. 

Training programs should project the 
number of students to be trained by type 
of handicapping condition. 

For non-demonstration/service and 
non-training activities of all programs, 
planned activities should be listed in 
chronological order to shaw the 
schedule of accomplishments and their 
target dates. 

c. Identify the kinds of data to be 
collected and maintained and discuss 
the criteria to be used to evaluate the 
results and successes of the project. For 
demonstration/service child centered 
objectives set for project participants. 

For all activities, explain the 
methodology that will be used to 
evaluate project accomplishments. 

d. Describe, where appropriate, how 
the project will address, in whole or in 
part, the needs of infants, toddlers, 
children and youth with disabilities from 
minority backgrounds. 

e. List organizations, cooperators, 
consultants, or other key individuals 
who will work on the project along with 
a short description of the nature of their 
effort or contribution. Especially for 
demonstration/service activities, 
describe the liaison with community or 
State organizations as it affects project 
planning and accomplishments. 

f. Present biographical sketch of the 
project director with following 
information: name, address, telephone 
number, background, and other 
qualifying experience for the project. 
Also, list names, training and 
background for other key personnel 
engaged in the project. 

Note: The application narrative should not 
exceed 30 double-spaced typed pages (on one 
side only). 

BILLING CODE 4000-01-M 
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ASSURANCES — NON-CONSTRUCTION PROGRAMS 


Certain of these assurances may not be applicable to your project or program. If you have questions, 


please contact the awarding agency. Further, certain Federal awarding agencies may require applicants 
to certify to additional assurances. If such is the case, you will be notified. 


Has the legal authority to apply for Federal 
assistance, and the institutional, managerial and 
financial capability (including funds sufficient to 
pay the non-Federal share of project costs) to 
ensure proper planning, management and com- 
pletion of the project described in this application. 


Will give the awarding agency, the Comptroller 
General of the United States, and if appropriate, 
the State, through any authorized representative, 
access to and the right to examine all records, 
books, papers, or documents related to the award; 
and will establish a proper accounting system in 
accordance with generally accepted accounting 
standards or agency directives. 


Will establish safeguards to prohibit employees 
from using their positions for a purpose that 
constitutes or presents the appearance of personal 
or organizational conflict of interest, or personal 
gain. 


Will initiate and complete the work within the 
applicable time frame after receipt of approval of 
the awarding agency. 


Will comply with the Intergovernmental 
Personnel Act of 1970 (42 U.S.C. §§ 4728-4763) 
relating to prescribed standards for merit systems 
for programs funded under one of the nineteen 
statutes or regulations specified in Appendix A of 
OPM’s Standards for a Merit System of Personnel 
Administration (5 C.F.R. 900, Subpart F). 


Will comply with all Federal statutes relating to 
nondiscrimination. These include but are not 
limited to: (a) Title VI of the Civil Rights Act of 
1964 (P.L. 88-352) which prohibits discrimination 
on the basis of race, color or national origin; (b) 
Title [X of the Education Amendments of 1972, as 
amended (20 U.S.C. §§ 1681-1683, and 1685-1686), 
which prohibits discrimination on the basis of sex; 
(c) Section 504 of the Rehabilitation Act of 1973, as 
amended (29 U.S.C. § 794), which prohibits dis- 
crimination on the basis of handicaps; (d) the Age 
Discrimination Act of 1975, as amended (42 
U.S.C.§§ 6101-6107), which prohibits discrim- 
ination on the basis of age; 


As the duly authorized representative of the applicant I certify that the applicant: 


(e) the Drug Abuse Office and Treatment Act of 
1972 (P.L. 92-255), as amended, relating to 
nondiscrimination on the basis of drug abuse; (f) 
the Comprehensive Alcohol Abuse and Alcoholism 
Prevention, Treatment and Rehabilitation Act of 
1970 (P.L. 91-616), as amended, relating to 
nondiscrimination on the basis of alcohol abuse or 
alcoholism; (g) §§ 523 and 527 of the Public Health 
Service Act of 1912 (42 U.S.C. 290 dd-3 and 290 ee- 
3), as amended, relating to confidentiality of 
alcohol and drug abuse patient records; (h), Title 
VIII of the Civil Rights Act of 1968 (42 U.S.C § 
3601 et seq.), as amended, relating to non- 
discrimination in the sale, rental or financing of 
housing; (i) any other nondiscrimination 
provisions in the specific statute(s) under which 
application for Federal assistance is being made: 
and (j) the requirements of any other 
nondiscrimination statute(s) which may apply to 
the application. 


Will comply, or has already complied, with the 
requirements of Titles II and III of the Uniform 
Relocation Assistance and Real Property 
Acquisition Policies Act of 1970 (P.L. 91-646) 
which provide for fair and equitable treatment of 
persons displaced or whose property is acquired as 
a result of Federal or federally assisted programs. 
These requirements apply to all interests in real 
property acquired for project purposes regardless 
of Federal participation in purchases. 


Will comply with the provisions of the Hatch Act 
(5 U.S.C. §§ 1501-1508 and 7324-7328) which limit 
the political activities of employees whose 
principal employment activities are funded in 
whole or in part with Federal funds. 


Will comply, as applicable, with the provisions of 
the Davis-Bacon Act (40 U.S.C. §§ 276a to 276a- 
7), the Copeland Act (40 U.S.C. § 276c and 18 
U.S.C. §§ 874), and the Contract Work Hours and 
Safety Standards Act (40 U.S.C. §§ 327-333), 
regarding labor standards for federally assisted 
construction subagreements. 


Standard Form 4248 (4-88) 
Prescribed by OMB Circular A-102 


Authorized for Local Reproduction 





10 Wilk comply, if applicable, with flood insurance 


purchase requirements of Section 102(a) of the 
Flood Disaster Protection Act of 1973 (P.L. 93-234} 
which requires recipients in a special flood hazard 
area to participate in the program andte purchase 
flood insurance if the total cost of insurable 
construction and acquisition is $10,000 or more. 


Will comply with environmental standards which 
may be preseribed pursuant te the following: (a) 
institution of environmental quality control 
measures under the National Environmental 
Poliey Act of 1969 (P.L. 91-190) and Executive 
Order (EO) 41514; (b) notification of violating 
facilities pursuant te EO 11738; (ec) protection of 
wetlands pursuant to EO 11990; (d) evaluation of 
flood hazards in floodplains in accordance with EO 
11988; (e} assurance of project consistency with 
the approved State management program 
developed under the Coastal Zone Management 
Act of E972 (16 U.S.C. §§ 1451 et seq): (f) 
conformity of Federal actions to State (Clear Air) 
Implementation Plans under Section 176(c) of the 
Clear Air Act of 1955, as amended (42 U.S.C. § 
7401 et seq.); (g) protection of underground sources 
of drinking water under the Safe Drinking Water 
Act of 1974, as amended, (P.L. 93-523); and (h) 
protection of endangered species under the 
Endangered Species Act of 1973, as amended, (P.L. 
93-205). 


. Will comply with the Wild and Scenic Rivers Act 
of 1968 (16 U.S.C. §§ 1271 et seq.) related to 
protecting components or potential components of 
the national wild and scenic rivers system. 


“‘GNATURE OF AUTHORIZED CERTIFYING OFFICIAL 


APPLICANT ORGANIZATION 
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13. Will assist the awarding agency in assuring 


compliance with Section 106 of the National 
Historic Preservation Act of 1966, as amended (16 
U.S.C. 470), EO 11593 (identification and 
protection of historic properties), and the 
Archaeological and Historic Preservation Act of 
1974 (16 U.S.C. 469a-1 et seq.). 


. Will comply with P.L. 93-348 regarding the 


protection of human subjects involved in research, 
development, and related activities supported by 
this award of assistance. 


. Will comply with the Laboratory Animal! Welfare 


Act of 1966 (P.L. 89-544, as amended, 7 U.S.C. 
2131 et seq.) pertaining to the care, handling, and 
treatment of warm blooded animals held for 
research, teaching, or other activities supported by 
this award of assistance. 


. Will comply with the Lead-Based Paint Poisoning 


Prevention Act (42 US.C. §§ 4801 et seq.) which 
prohibits the use of lead based paint in 
construction or rehabilitation of residence 
structures. 


. Will cause to be performed the required financial 


and compliance audits in accordance with the 
Single Audit Act of 1984. 


. Will comply with all applicable requirements of all 


other Federal laws, executive orders, regulations 
and policies governing this program. 


DATE SUBMITTED 
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CERTIFICATIONS REGARDING LOBBYING; DEBARMENT, SUSPENSION AND OTHER 
RESPONSIBILITY MATTERS; AND DRUG-FREE WORKPLACE REQUIREMENTS 


Applicants should refer to the regulations cited below to determine the certification to which they are required to attest. Applicants 


should also review the instructions for certification included in the 


tions before completing this form. Signature of this form 


provides for omens with certification requirements under 34 Part 82, “New Restrictions on and 34 CFR Part 85, 
‘Government-wide Debarment and Suspension (Nonprocurement) and Government-wide urements or Brag Free Workplace 


(Grants).” The certifications shall be treated as a material representation of fact upon aie cdbees will be p 
transaction, grant, or cooperative agreement. 


of Education determines to award the covered 


1. LOBBYING 


As required by Section 1352, Title 31 of the U.S. Code, and 
implemented at 34 CFR Part 82, for persons entering into a 
cy or cooperative a t over $100,000, as defined at 34 

a Part 82, Sections 82.105 and 82.110, the applicant certifies 
that: 


(a) No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for 
influencing or attempting to influence an officer or emplo 

of any agency, a Member of Con , an officer or employe 
of Congress, or an employee of a Member of Congress in 
connection with the making of any Federal grant, the entering 
into of any cooperative agreement, and the extension, 
continuation, renewal, amendment, or modification of any 
Federal grant or cooperative agreement; 


(b) If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or an 
employee of a Member of Congress in connection with this 
Federal grant or cooperative ee the undersigned shall 
complete and submit Standard Form - LLL, “Disclosure Form 
to Report Lobbying,” in accordance with its instructions; 


(c) The undersigned shall require that the language of this 
certification be included in the award documents for all 
subawards at all tiers (including subgrants, contracts under 
grants and cooperative agreements, and subcontracts) and that 
all subrecipients shall certify and disclose accordingly. 


2. DEBARMENT, SUSPENSION, AND OTHER 
RESPONSIBILITY MATTERS 


As required by Executive Order 12549, Debarment and 
Suspension, and implemented at 34 CFR Part 85, for 
prospective participants in primary covered transactions, as 
defined at 34 CFR Part 85, ions 85.105 and 85.110 — 


A. The applicant certifies that it and its principals: 


(a) Are not presently debarred, suspended, —— for 
debarment, declared ineligible, or voluntarily excluded from 
covered transactions by any Federal department or agency; 


(b) Have not within a three- iod preceding this 
application been convicted of or had a civil judgment rendered 
against them for commission of fraud or a criminal offense in 
connection with obtaining, attempting to obtain, or performing 
a public (Federal, State, or local) transaction or contract under 
a public transaction; violation of Federal or State antitrust 
statutes or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making fa 
statements, or receiving stolen property; 

(c) Are not presently indicted for or otherwise criminally or 
a charged by a governmental entity (Federal, State, or 
local) with commission of any of the offenses enumerated in 
paragraph (1)(b) of this certification; and 


when the Department 


(d) Have not within a three-year eae preceding this 
a had one or more public transactions eral, State, 
or local) terminated for cause or default; and 


B. Where the applicant is unable to certify to any of the 
statements in this certification, he or she shall attach an 
explanation to this application. 


3. DRUG-FREE WORKPLACE 
(GRANTEES OTHER THAN INDIVIDUALS) 


As required by the Drug-Free Workplace Act of 1988, and 
implemented at 34 CFR Part 85, Subpart F, for tees, as 
defined at 34 CFR Part 85, Sections 85.605 and 85.610 — 


A. The applicant certifies that it will or will continue to 
provide a drug-free workplace by: 


(a) Publishing a statement notifying employees that the 
unlawful manufacture, distribution, dispensing, possession, or 
use of a controlled substance is prohibited in the grantee’s 
workplace and specifying the actions that will be taken against 
employees for violation of such prohibition; 


(b) Establishing an on-going drug-free awareness program to 
inform employees about— 


(1) The dangers of drug abuse in the workplace; 

(2) The grantee’s policy of maintaining a drug-free workplace; 
(3) Any available drug counseling, rehabilitation, and 
employee assistance programs; and 


(4) The penalties that may be imposed upon employees for 
drug abuse violations occurring in the workplace; 


(c) Making it a irement that each employee to be engaged 
in the savabenganl be peaccapyelie r 
statement required by paragraph (a); 


(d) Notifying the employee in the statement required by 
paragraph (a) that, as a condition of employment under the 
grant, the employee will— 


(1) Abide by the terms of the statement; and 


(2) Notify the employer in writing of his or her conviction fora 
violation of a criminal drug statute occurring in the workplace 
no later than five calendar days after such conviction; 


(e) Notifying the agency, in writing, within 10 calendar days 
after wovig notice under echpoengpunhh (dX2) from an 
employee or otherwise receiving actual notice of such 
conviction. Employers of convicted employees must provide 
notice, including position title, to: Director, Grants and 
Contracts Service, U.S. De ent of Education, 400 
Maryland Avenue, S.W. (Room 3124, GSA Regional Office 
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Building No. 3), Washington, DC 20202-4571. Notice shall 
include the identification number(s) of each affected grant; 


(f) Taking one of the following actions, within 30 calendar days 
of receiving notice under ee (d)(2), with respect to 
any employee who is so con - 


(1) Taking appropriate personnel action against such an 

employee, up to and including termination, consistent with the 

requirements of the Rehabilitation Act of 1973, as amended; or 

(2) Requiring such employee to participate satisfactorily in a 

drug abuse assistance or rehabilitation —— — for 
Ith, law 


such purposes by a Federal, State, or local 
enforcement, or other appropriate agency; 


) Making a good faith effort to continue to maintain a 
tug-free workplace through implementation of paragraphs 
(a), {b), (c), (d), (e), and (f). 


B.. The grantee may insert in the space provided below the 
site(s) for the performance of work done in connection with the 


specific grant: 


= of Performance (Street address, city, county, state, zip 
le) 


Check (_] if there are workplaces on file that are not identified 
here. 


DRUG-FREE WORKPLACE 
(GRANTEES WHO ARE INDIVIDUALS) 


As required by the Drug-Free Workplace Act of 1988, and 
implemented at 34 CFR Part 85, Subpart F, for grantees, as 
defined at 34 CFR Part 85, Sections 85.605 and 85.610 — 


A. Asa condition of the grant, I certify that I will not engage in 
the unlawful manufacture, distribution, eens 
possession, or use of a controlled substance in conducting any 
activity with the grant; and 


B. If convicted of a criminal drug offense resulting from a 
violation occurring during the conduct of any t activity, I 
will report the conviction, in writing, within 10 calendar days 
of the conviction, to: Director, Grants and Contracts Service, 
US. De; ent of Education, 400 Maryland Avenue, S.W. 
(Room 3124, GSA Regional Office Building No. 3), 
Washington, DC 2-4571. Notice shall include the 
identification number(s) of each affected grant. 


As the duly authorized representative of the applicant, [ hereby certify that the applicant will comply with the above certifications. 


INAME OF APPLICANT 


PRINTED NAME AND TITLE OF AUTHORIZED REPRESENTATIVE 


PR/AWARD NUMBER AND/OR PROJECT NAME 
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Certification ne Debarment, Suspension, Ineligibility and 
xclusion -- Lower Tier Covered Transactions 


Voluntary 


This certification is required by the Departmen 
ad Sus) aio 34 CER P. 


t of Education regulations implementing Executive Order 


12549, Debarment a pe art 85, for all lower tier transactions meeting the threshold 


and tier requirements stated at Section 85.110. 


Instructions for Certification 


1. By signing and submitting this proposal, the 


prospective lower tier participant is providing the 
certification set out below. 


2. The certification in this clause is a material 
representation of fact upon which reliance was placed 
when this transaction was entered into. If it is later 
determined that the prospective lower tier participant 
knowingly rendered an erroneous certification, in 
addition to other remedies available to the Federal 
Government, the department or agency with which 
this transaction originated may pursue available 
remedies, including suspension and /or debarment. 


3. The prospective lower tier poe shall provide 
immediate written notice to the person to which this 
repens is submitted if at any time the prospective 
ower tier participant learns that its certification was 
erroneous when submitted or has become erroneous 
by reason of changed circumstances. 


4. The terms "covered transaction,” “debarred,” 
“suspended,” “ineligible,” “lower tier covered 
transaction,” “participant,” “person,” a covered 
transaction,” “principal,” “proposal,” and “voluntarily 
excluded," as used in this clause, have the meanings 
set out in the Definitions and Coverage sections 0 
rules implementing Executive Order 12549. You may 
contact the person to which this proposal is submitted 
for assistance in obtaining a copy of those regulations. 


5. The oes lower tier participant agrees by 
submitting his proposal that, shoul the proposed 
covered transaction be entered into, it shall not 
knowingly enter into any lower tier covered 
transaction with a person who is debarred, 
suspended, declared ineligible, or voluntarily 
excluded from participation in this covered 
transaction, unless authorized by the department or 
agency with which this transaction originated. 


Certification 


6. The ive lower tier — further 
agrees by submitting this proposal it will 
include the clause titled "Certification rding 
Debarment, Suspension, Ineligibility, and Voluntary 
Exclusion—Lower Tier Covered Transactions,” 
without modification, in all lower tier covered 
transactions and in all solicitations for lower tier 
covered transactions. 


7. A pa ina wane transaction may rely 
upon a certification of a pros ive participant ina 
totes tier covered sentmicaeb thea nionot 
, suspended, ineligible, or voluntarily 

excluded from the covered transaction, unless it 
knows that the oe is Sued anh toen 

icipant may decide the met a uency 
Dy whitch it determines the eligibility of its 
principals. Each se nt may, but is not 
required to, check the Nonprocurement List. 


8. Nothing contained in the foregoing shall be 
construed to require establishment of a = of 
records in order to render in good faith t 
certification required by this clause. The knowledge 
and information of a participant is not required to 
exceed that which is normally possessed by a 
prudent person in the ordinary course of business 
dealings. 


9. Except for transactions authorized under 
paragraph 5 of these instructions, if a participant in 
a covered transaction knowingly enters into a lower 
tier covered transaction with a person whois 
suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in 
addition to other remedies available to the Federal 
Government, the department or agency with which 
this transaction originated may pursue available 
remedies, including suspension and/or debarment. 


(1) The prospective lower tier participant certifies, by submission of this proposal, that neither it nor its 
principals are presently debarred, suspended, proposed for debarment, declared ineligible, or 
voluntarily excluded from participation in this transaction by any Federal department or agency. 


(2) Where the prospective lower tier participant is unable to certify to any of the statements in this 
certification, such prospective participant shall attach an explanation to this proposal. 


INAME OF APPLICANT 


PR/AWARD NUMBER AND/OR PROJECT NAME 


IPRINTED NAME AND TITLE OF AUTHORIZED REPRESENTATIVE 


SIGNATURE 


- ED 80-0014, 9/90 (Replaces GCS-009 (REV. 12/88), which is obsolete) 
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DISCLOSURE OF LOBBYING ACTIVITIES Approved by OMB 


0346-0044 
Complete this form to disclose lobbying activities pursuant to 31 U.S.C. 1352 
(See reverse for public burden disclosure.) 


1. Type of Federal Action: 2 Status of Federal Action: 3. Report Type: 


a. contract [] a. bidoffer/application * a. initial filing 


Re b. initial award b. material change 
. tv: . 
- aor 8 C. post-award For Material Change Only: 


e. loan guarantee year _____ quarter ____. 
f. loan insurance date of last report 
4. Name and Address of Reporting Entity: S. Wf Reporting Entity in No. 4 is Subawardee, Enter Name 
. and Address of Prime: 
O Prime O Subawardee 
Tier , if known: 


Congressional District, if known: Congressional District, if known: 


6. Federal DepartmentAgency: 7. Federal Program Name/Description: 


CFDA Number, if applicable: 


8. Federal Action Number, if known: 9. Award Amount, if known: 
$ 


10. a. Name and Address of Lobbying ney b. Individuals rs Services (including address sf 
tf individual, last name, first name, Ml): different from No. 10a 


(last name, first name, Mi): 


(attach Continuation Sheet(s) SF-LLL-A_ if necessary! 
11. Amount of Payment (check al! that apply): 13. Type of Payment (check ail that apply): 


$ Oactual O planned . tetainer 
- one-time fee 
12. Form of Payment (check all that apply): - commission 
Ga cath . contingent fee 


Ob. in-kind. specify: nature : saarqend 
value ‘ 


14. Brief Description of Services Performed or to be Performed and Date(s) of Service, including officer(s), employee(s), 
or Member(s) contacted, for Payment Indicated in ttem 11: 


1S. Continuation Sheet(s) SF-LLL-A attached: O Yes 


16. tnformanon requested through thes form is authorized by tithe 31 U.5.C. _ 
section 1352 Thos disclosure of lobbying activities s 8 material representation Signature: 
of tact upon whuch sehance was placed by the tier shove when thi A 
transaction was made oF entered into. This disclosure is required punuant 10 Print Name: 
34 USC 1352 The information will be roported to the Congress sem 
encwslly and will be available ter public umpection. Any penon whe fais to —_—| Vitle: 
tle the required dniclowure shall be subyect to a civ penalty of not tess than 
$10,000 and not more than $100,000 for each such failure. Telephone No.: 
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INSTRUCTIONS FOR COMPLETION OF SF-LLL, DISCLOSURE OF LOBBYING ACTIVITIES 


This disclosure form shall be completed by the reporting enti 
Federal 


initiation or receipt of a covered action, or a material change to a previous filing, pursuant to title 31 U.S.C. 
section 1352. The filing of a form is required for each payment or agreement to make payment to any lobbying entity for 
influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or 
employee of Congress, or an ares Member of Congress in connection with a covered Federal action. Use the 
SF-LLL-A Continuation Sheet for ional information if the space on the form is inadequate. Complete ail items that 


apply for both the initial filing and material change report. Refer to the implementing guidance published by the Office of 
Management and Budget for additional information. 


1. Identify the type of covered Federal action for which lobbying activity is and/or has been secured to influence the 
outcome of a covered Federal action. 


. Identify the status of the covered Federal action. 


, whether subawardee or prime Federal recipient, at the 


. Identify the appropriate classification of this report. If this is a followup report caused by a material change to the 
information previously reported, enter the year and quarter in which the change occurred. Enter the date of the last 
previously submitted report by this reporting entity for this covered Federal action. 


. Enter the full name, address, city, state and zip code of the reporting entity. Include Congressional District, if 
known. Check the appropriate classification of the reporting entity that designates if it is, or expects to be, a prime 
or subaward recipient. Identify the tier of the subawardee, e.g., the first subawardee of the prime is the Ast tier. 
Subawards include but are not limited to subcontracts, subgrants and contract awards under grants. 


. If the organization filing the report in item 4 checks “Subawardee", then enter the full name, address, city, state and 
zip code of the prime Federal recipient. include Congressional District, if known. 


. Enter the name of the Federal agency making the award or-loan commitment. Include at least one organizational 
level below agency name, if known. For example, Department of Transportation, United States Coast Guard. 


. Enter the Federal program name or description for the covered Federal action (item 1). If known, enter the full 


Catalog of Federal Domestic Assistance (CFDA) number for grants, cooperative agreements, loans, and loan 
commitments. 


. Enter the most appropriate Federal identifying number available for the Federal action identified in item 1 (e-g., 
Request for Proposal (RFP) number; Invitation for Bid (IFB) number; grant announcement number; the contract, 


grant, or loan award number; the applicatior/proposal control number assigned by the Federal agency). Include 
prefixes, e.g., "RFP-DE-90-001." 


. For a covered Federal action where there has been an award or loan commitment by the Federal agency, enter the 
Federal amount of the award/oan commitment for the prime entity identified in item 4 or 5S. 


(a)Enter the full name, address, city, state and zip code of the lobbying entity engaged by the reporting entity 
identified in item 4 to influence the covered Federal action. 


(b)Enter the full names of the individual(s) performing services, and include full address if different from 10 (a). 
Enter Last Name, First Name, and Middle initial (M1). 


Enter the amount of compensation paid or reasonably expected to be paid by the reporting entity (item 4) to the 
lobbying entity (item 10). Indicate whether the payment has been made (actual) or will be made (planned). Check 


all boxes that apply. If this.is a material change report, enter the cumulative amount of payment made or planned 
to be made. 


. Check the appropriate box(es). Check all boxes that apply. If payment is made through an in-kind contribution, 
specify the nature and value of the in-kind payment. 


. Check the appropriate box(es). Check all boxes that apply. If other, specify nature. 


Provide a specific and detailed description of the services that the lobbyist has performed, or will be expected to 
perform, and the date(s) of any services rendered. Include all preparatory and related activity, not just time spent in 


actual contact with Federal officials. Identify the Federal official(s) or employee(s) contacted or the officer(s), 
employee(s), or Member(s) of Congress that were contacted. 


. Check whether or not a SF-LLL-A Continuation Sheet(s) is attached. 


. The certifying official shall sign and date the form, print his/her name, title, and telephone number. 


Public reporting burden for this collection of information is estimated to average 30 mintues per response, including time for reviewing 
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of 
information. Send comments regarding the burden estimate or any other aspect of this collection of information, including suggestions 
for reducing this burden, to the Office of Management and Budget, Paperwork Reduction Project (0348-0046), Washington, D.C. 20503 
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DISCLOSURE OF LOBBYING ACTIVITIES 
CONTINUATION SHEET 


[FR Doe. 91-1192 Filed 1-18-91; 8:45 am] 
BILLING CODE 4000-01-C 





Tuesday 
January 22, 1991 


Part IV 


Department of 
Education 


Office of Postsecondary Education 


Perkins Loan, College Work-Study, and 
Supplemental Educational Opportunity 
Grant Programs; Notice of Electronic 
Submission Requirement 





DEPARTMENT OF EDUCATION 


Office of Postsecondary Education 


Perkins Loan, College Work-Study, 
and Supplemental Educational 
Opportunity Grant Programs 
AGENCY: Department of Education. 
ACTION: Notice of electronic submission 
requirement for the fiscal operations 
report and application to participate in 
the Perkins Loan, College Work-Study 
(CWS), and Supplemental Educational 
Opportunity Grant (SEOG) Programs. 


summary: The Secretary gives notice to 


institutions of higher education that, 
beginning with the 1990-91 Fiscal 
Operations Report and 1992-93 
Application to Participate (FISAP), all 
FISAP data submissions must be made 
using one of the available electronic 
procedures (i.e., submission of data by 
mailing diskettes; transmission of data 
via modem; or submission of data by 
mailing a magnetic tape). The 
Department will therefore no longer 
provide or accept paper FISAP forms for 
reporting fiscal and operations data or 
for requesting program funding under 
the Perkins Loan, CWS, or the SEOG 
programs (known collectively as the 
campus-based programs). This means 
that an institution which does not utilize 
the Electronic FISAP process, regardless 
of the reason for not doing so, will not 
be eligible to participate (ie., request/ 
receive a funding allocation) under the 
campus-based programs. However, by 
establishing this requirement for 
electronic submission of the FISAP, the 
Department does not intend to 
discourage any institution from 
participating in the campus-based 
programs. The Department will provide, 
to any institution, as much assistance as 
is legal and practicable in the FISAP 
data submission process. 


Background: 
The Department has determined that 


use of the Electronic FISAP is more 
efficient and less burdensome for 


institutions of higher education that 
participate in the campus-based 
programs. By requiring this change in 
the FISAP filing process, a reduction in 
the number of data errors will continue 
to be made because edit procedures are 
incorporated into the data submission 
process. The required change will also 
reduce the time needed to complete the 
entire FISAP process, from the time 
between the initial submission of the 
FISAP data to the point of issuing 
tentative and then final awards to 
institutions. On this basis, it may be 
possible to issue final award 
notifications earlier than the Master 
Calendar date of April ist. Further, 
because of the small number of paper 
FISAP submissions, it is no loager cost 
effective for the Department to continue 
the paper FISAP process. (Less than 
three percent of the institutions 
requesting continuing participation in 
these programs for 1991-92 opted to 
submit a paper FISAP.) 


General Information 


In order to file the FISAP , 
electronically, the following hardward 
requirements must be met: 


Note: A printer or a modem is not required 
for submission of the Electronic FISAP data, 
although both may be helpful. An important 
feature of the Electronic FISAP software is 
the ability of the institutional user to enter 
and edit data before proceeding from one 
screen to the next; a printer enables the user 
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te print the error messages that are displayed 
om the screen before returning to the line 
items to change data. A modem allows the 
user to transmit the data via a telephone line 
which is recognized as a safer means of data 
submission as opposed to mailing the 
diskettes. In addition, telephone transmission 
guarantees an automatic acknowledgment of 
the Department's receipt of the institution’s 
FISAP data. If an institution does not 
currently have the equipment that is 
necessary for the electronic transmission of 
its FISAP data, it must either purchase or 
lease the equipment to make arrangements to 
have another party or parties (e.g., another 
postsecondary institution or firm) complete 
the data transmission process. 


Applicable Regulations 


The following regulations are 
applicable to these programs: 

Perkins Loan—34 CFR parts 674 and 
668. 

College Work-Study—34 Parts 675 and 
668. 

Supplemental Educational 
Opportunity Grant—34 CFR parts 676 
and 668. 


FURTHER INFORMATION: For further 
information pertaining to the Electronic 
FISAP package or process, contact Mr. 
Arthur Iwanicki, Chief, Systems 
Management Section, Division of 
Program Operations and System, Office 
of Student Financial Assistance, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., (room 4651, ROB-3), 
Washington, DC 20202-5452. Telephone 
(202) 708-5739. 

Authority: 20 U.S.C. 1087aa et. seq.; 42 

U.S.C. 2751 et seq.; and 20 U.S.C. 1070b et 
seq. 
{Catalog of Federal Domestic Assistance Nos. 
84.038, Perkins Loan Program; 84.033, College 
Work-Study Program; and 84.007, 
Supplemental Educational Opportunity Grant 
Program) 

Dated: January 11, 1991. 

Leonard L. Haynes, III, 

Assistant Secretary for Postsecondary 
Education. 

[FR Doc. 91-1348 Filed 1-18-91; 8:45 am] 
BILLING CODE 4000-01-M 





Part V 


Architectural and 
Transportation 
Barriers Compliance 
Board 


36 CFR Part 1191 
Americans With Disabilities Act {ADA) 


Accessibility Guidelines for Buildings and 
Facilities; Proposed Rule 
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ARCHITECTURAL AND 
TRANSPORTATION BARRIERS 
COMPLIANCE SOARD 


36 CFR Part 1191 


[Docket No. 90-2] 
RIN 3014-AA09 


Americans With Disabilities Act (ADA) 
Accessibility Guidelines for Buildings 
and Facilities 


AGENCY: Architectural and 
Transportation Barriers Compliance 
Board. 


ACTION: Notice of proposed rulemaking. 


sumMARY: The Architectural and 
Transportation Barriers Compliance 
Board is issuing proposed guidelines to 
provide guidance to the Department of 
Justice in establishing accessibility 
standards for new construction and 
alterations in places of public 
accommodation and commercial 
facilities, as required by the Americans 
with Disabilities Act (ADA) of 1990.-The 
guidelines will ensure that newly 
constructed and altered buildings and 
facilities are readily accessible to and 
usable by individuals with disabilities in 
terms of architecture and design, and 
communication. The standards 
established by the Department of Justice 
cannot be consistent with and may 
incorporate the guidelines. 

DATES: Comments should be received by 
March 25, 1991. Comments received 
after this date will be considered to the 
extent practicable. 

ADDRESSES: Comments should be sent 
to the Office of the General Counsel, 
Architectural and Transportation 
Barriers Compliance Board, 1111 18th 
Street, NW., suite 501, Washington, DC 
20036. Comments will be available for 
inspection at this address from 9 a.m. to 
5:30 p.m. on regular business days. 

FOR FURTHER INFORMATION CONTACT: 
James Raggio, Office of the General 
Counsel, Architectural and 
Transportation Barriers Compliance 
Board, 1111-18th Street, NW., suite 501, 
Washington, DC 20036. Telephone (202) 
653-7834 (Voice/TDD). This is not a toll- 
free number. This document is available 
in accessible formats (cassette tape, 
braille, large print, or computer disc) 
upon request. 

SUPPLEMENTARY INFORMATION: 


Background 

The Americans With Disabilities Act 
(ADA) of 1990 extends to individuals 
with disabilities comprehensive civil 
rights protections similar to those 
provided to persons on the basis of race, 


sex, national origin, and religion under 
the Civil Rights Act of 1964. Title III of 


the ADA prohibits discrimination on the © 


basis of disability in places of public 
accommodation by any person who 
owns, leases (or leases to), or operates a 
place of public accommodation. As 
discussed below, title III establishes 
accessibility requirements for new 
construction and alterations in places of 
public accommodation and commercial 
facilities. 

“Public accommodation” is defined by 
section 301(7) of the ADA as including 
the following twelve categories of 
private entities if their operations affect 
commerce: 

(1) An inn, hotel, motel, or other place 
of lodging, except for an establishment 
located within a building that contains 
not more than five rooms for rent or hire 
and that is actually occupied by the 
proprietor of such establishment as the 
residence of such proprietor; 

(2) A restaurant, bar, or other 
establishment serving food or drink; 

(3) A motion picture house, theater, 
concert hall, stadium, or other place of 
exhibition or entertainment; 

(4) An auditorium, convention center, 
lecture hall, or other place of public 
gathering; 

(5) A bakery, grocery store, clothing 
store, hardware store, shopping center, 
or other sales or rental establishment; 

(6) A laundromat, dry-cleaner, bank, 
barber shop, beauty shop, travel service, 
shoe repair service, funeral parlor, gas 
station, office of an accountant or 
lawyer, pharmacy, insurance office, 
professional office of a health care 
provider, hospital, or other service 
establishment; 

(7) A terminal, depot, or other station 
used for specified public transportation; 

(8) A museum, library, gallery, or 
other place of public display or 
collection; 

(9) A park, zoo, amusement park, or 
other place of recreation; 

(10) A nursery, elementary, secondary, 
undergraduate, or postgraduate private 
school, or other place of education; 

(11) A day care center, senior citizen 
center, homeless shelter, food bank, 
adoption agency, or other social service 
center establishment; and 

(12) A gymnasium, health spa, 
bowling alley, golf course, or other place 
of exercise or recreation. 

The legislative history states that 
these twelve categories “should be 
construed liberally consistent with the 
intent of the legislation that people with 
disabilities should have equal access to 
the array of establishments that are 
available to others who do not currently 
have disabilities.” H. Rept. 101-485, pt. 
2, at 100. 
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“Commercial facilities" are defined by 
section 301(1) of the ADA as facilities 
that are intended for nonresidential use 
and whose operations will affect 
commerce. The legislative history states 
that the term is to be interpreted broadly 
to cover commercial establishments that’ 
are not included within the specific 
definition of “public accommodation" 
such as office buildings, factories, and 
other places in which employment will 
occur. H. Rept. 101-485, pt. 2, at 116-17. 

Section 303 of the ADA establishes 
accessibility requirements for new 
construction and alterations in places of 
public accommodation and commercial 
facilities. With respect to new 
construction, section 303(a)(1) requires 
that places of public accommodation 
and commercial facilities designed or 
constructed for first occupancy after 
January 26, 1993 (30 months after the 
date of enactment of the ADA), must be 
readily accessible to and usable by 
individuals with disabilities, except 
where an entity can demonstrate that it 
is structurally impracticable. When 
alterations are made that affect or could 
affect usability of a place of public 


- accommodation or commercial facility, 


section 303(a)}(2) requires that the 
alterations be made in such a manner 
that, to the maximum extent feasible, 
the altered portions of the facility are 
readily accessible to and usable by 
individuals with disabilities. In addition, 
where alterations affect or could affect 
usability of or access to an area of the 
facility containing a primary function, 
section 303(a)(2) requires that the 
alterations be made in such a manner 
that, to the maximum extent feasible, 
the path of travel to the altered area, 
and the restrooms, telephones, and 
drinking fountains serving the altered 
area are readily accessible to and 
usable by individuals with disabilities to 
the extent that these additional 
accessibility features are not 
disproportionate to the overall 
alterations in terms of cost and scope, 
as determined under criteria established 
by the Attorney General. 

Section 303(b) of the ADA contains an 
exception which specifies that the 
installation of an elevator is not 
required for newly constructed or 
altered facilities that are less than three 
stories or have less than 3,000 square 
feet per story unless the building is a 
shopping center, shopping mall, the 
professional office of a health care 
provider, or another type of facility 
determined by the Attorney General to 
require the installation of an elevator 
based on the usage of the facility. 

According to the legislative history, 
the term “readily accessible to and 
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usable by” is intended to provide “a 
high degree of convenient accessibility” 
and “enable people with disabilities 
(including mobility, sensory, and 
cognitive impairments) to get to, enter 
and use a facility.” H. Rept. 101-485, pt. 
2, at 117-18. The term includes 
“accessibility of parking areas, 
accessible routes to and from the 
facility, accessible entrances, usable 
bathreoms and water fountains, 
accessibility of public and common use 
areas, and access to the goods, services, 
programs, facilities, accommodati 
and work areas available at the 
facility.” Id. The legislative history 
further explains that when identical 
features will generally serve the same 
function, only a reasonable number 
should be accessible depending on such 
factors as their use, location, and 
number; however, when identical 
features will generally be used in 
different ways, each one should be 
accessible in most situations. H. Rept. 
101-465, pt. 2, at 118; H. Rept. 101-485, 
pt. 3, at 61. For example, only a 
reasonable number of spaces in a 
parking lot or stalls within a restroom 
would have to be accessible, but all 
meeting rooms at a conference center 
would have to be accessible because 
each one may be used for different 
purposes at any given time. Id. The 
legislative history contains additional 
examples of features which would have 
to be accessible at specific facilities, 

img banks, hotels, physicians’ 
offices, and supermarkets. Id. 

Title I of the ADA becomes effective 
on January 26, 1992. Under section 
306(b) of the ADA, the Department of 
Justice is responsible for issuing final 
regulations by July 26, 1991, that include 
accessibility standards for newly 
constructed and altered places of public 
accommodation and commercial 
facilities. Section 504 of the ADA 
requires that the Architectural and 

tation Barriers Compliance 
Board issue guidelines by April 26, 1991, 
to provide guidance to the Department 
of Justice in establishing the standards. 
Section 306{c) of the ADA provides that 
the Department of Justice's standards 
must be consistent with the Board's 
guidelines. According to the legislative 
history, the Department of Justice's 
standards may incorporate the Board's 


guidelines. H. Rept. 101-485, pt. 2, at 129. 


‘The Board is an independent Federal 
agency established pursuant to section 
502 of the Rehabilitation Act of 1973 to 
ensure that the requirements of the 
Architectural Barriers Act of 1968 are 
met and to propose alternative solutions 
to architectural, transportation, 
communication, and attitudinal barriers 


faced by individuals with disabilities.’ 
The Board has developed guidelines to - 
provide guidance to the four Federal 
agencies (the General Services 
Administration, the Department of 
Defense, fhe Department of Housing and 
Urban Development, and the United 
States Pestal Service) responsible for 


Federal agencies are called the Uniform 
Federal Accessibility Standards (UFAS) 
and were published in the Federal 
Register on August 7, 1984 (49 FR 
31528).2 UFAS is generally consistent 
with MGRAD. 

Section 504 of the ADA requires that 
the guidelines issued by the Board under 
the ADA supplement the existing 
MGRAD and “establish additional 
requirements, consistent with this Act, 
to ensure that buildings {and] facilities 
* * * are accessible in terms of 


not “reduce, weaken, narrow or set less 
accessibilitly standards than these 
included in existing MGRAD” and 
should provide greater guidance in the 
area of communication accessibility for 
individuals with hearing and visual 
impairments. H. Rept. 101-485, pt. 2, at 
139. Section 504 of the ADA also 
provisions based on UJFAS for 
alterations to qualified historic 
properties. 

On August 31, 1990, the Board 
published an advance notice of 
propesed rulemaking (ANPRM)} seeking 
comments from the public on the format 
for the guidelines to be issued under the 


1 The Board consists of 12 members appointed by 
the President from among the general public, at 
least six.of whom are required to be individuals 
with disabilities, and the heads of 11 Federal 
agencies or their designees (Executive Level IV or 
above). The Federal agencies are: the Departments 
of Health and Human Services, Education, 
Transportation, Housing and Urban Development, 


United States Postal Service. 

® The General.Services Administration and the 
Department of Housing and Urban Development 
have respectively published UFAS as an appendix 
to-41 CFR part 101, subpart 101-19.6 and 24 CFR 
part 40. 

® Section 504 of the ADA also requires the Board 
to:issue accessibility guidelines for transportation 
vehicles. Those guidelines will appear in a separate 
notice of proposed rulemaking. 


ADA (55 FR 35858). As explained in the 
ANPRM, MGRAD includes technical 
specifications which describe how to 
make entrances, telephones, drinking 
fountains, toilet rooms, and other 
elements and spaces of a building or 
facility accessible; and 

provisions which specify the extent to 
which the technical specifications must 
be followed (how many, when, and 
where accessible elements and spaces 
must be provided in a facility}. 
Throughout the development of its 
guidelines, the Board has used the 1980 
and 1986 versions of the American 
National Standard institute's ANSI 
A117.1 standard as the basis for the 
technical cations.* The ANSI 
A117.1 standard is developed through a 
consensus process by a committee made 
up of over 50 organizations representing 
associations of individuals with 
disabilities, rehabilitation professionals, 
designers, builders, manufacturers, and 
government agencies. The ANSI A117.1 
standard has been generally accepted 
by the private sector, and has been 
incorporated or referenced in the model 
building codes. Two-thirds of the States 
currently incorporate or reference the 
1980 or 1986 versions of the ANSI A117.1 
standard, or ofher documents such as 
the model building codes of UFAS which 
are based on those standards, in their 
building codes. 

The ANPRM reviewed the different 
formats utilized by MGRAD and UFAS, 
and proposed three possible options for 
the guidelines to be issued under the 
ADA: 

Option 1. Use the ANSI format and 
numbering system and reprint the text 
and illustrations of the ANSI A117.1 
standard, with modifications and 
additions noted by italics or other 
means, similar to what is done in UFAS. 

Option 2. Use the Federal Register 
format and numbering system and 
incorporate by reference the ANSI 
A117.1 standard, with modifications and 
additions listed under an “exceptions” 
section, similar to what is done in the 
1982 version of MGRAD. 

Option 3. Use the Federal Register 
format and numbering system and 

ize the text and illustrations of 
the ANSI A117.1 standard, similar to 


* American National Specificatzons fo. Making 
Buildings and Facilities Accessible to and Usable by 
Physically Handicapped People (ANSI A117.1-2980); 


ANSI A117.1 standard must develop their own 
scoping provisions. 
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what was done in the 1982 version of 
MGRAD. 

Comments were requested on which 
option would promote greatest ease of 
use by the public, especially if the 
standards established by the 
Department of Justice incorporate the 
Board's guidelines. A total of 59 
comments were received from 
organizations representing individuals 
with disabilities, State agencies 
responsible for accessibility, building 
code groups, businesses, architects, 
schools of architecture, and various 
other government agencies and 
individuals. Forty-eight (48) commenters, 
the overwhelming majority, preferred 
Option 1 (i.e., using the ANSI format and 
numbering system and reprinting the 
text and illustrations of the A117.1 
standard, with modifications and 
additions noted by italics or other 
means, similar to what is done in 
UFAS).§ The most frequently stated 
reason for using Option 1 was to have 
all scoping provisions and technical 
specifications readily available in a 
single document without the need to 
reference other documents. Commenters 
who preferred Option 1 also noted that 
it would promote consistency with State 
and local building codes and facilitate 
voluntary certification of those codes by 
the Attorney General under section 
308(b)(1)({A)(ii) of the ADA.* Three 
model code groups and two businesses 
preferred Option 2, and generally 
observed that the incorporation by 
reference approach has been used 
satisfactorily in the building codes.” 
Two commenters preferred Option 3. 
Four commenters did not specify a 
preference for any format. 

The model code groups also 
recommended that the Board rely on the 


5 Those preferring Option 1 include: American 
Hotel and Motel Association; American Society of 
Interior Designers; Marriott Corporation; National 
Association of Theater Owners; National 
Restaurant Association; Alaska Department of 
Transportation and Public Facilities; Hawaii 
Commission on Persons with Disabilities; New York 
State Office of Advocate for the Disabled; Oregon 
Building Officials Association; Texas State 
Purchasing and General Services Commission; 
Washington Association of Building Officials; 
American Council of the Blind; Disability Rights 
Education and Defense Fund, Inc.; National Council 
on Independent Living; and Paralyzed Veterans of 
America. 

* Section 308(b)(1)(A)(ii) of the ADA provides that 
on application of a State or local government, the 
Attorney General may, in consultation with the 
Board, and after prior notice and a public hearing, 
certify that a State or local building code meets or 
exceeds the accessibility requirements of the ADA. 

7 Option 2 was preferred by the Building Officials 
and Code Administrators (BOCA) International; 
Council of American Building Officials (CABO); 
Southern Building Code Congress International 
(SBCCI); National Elevator Industry; and Schindler 
Elevator Corporation. 


ANSI process for making revisions to 
the ANSI A117.1 standard and adopt the 
proposed scoping provisions under 
development by the Council of 
American Building Officials’ Board for 
the Coordination of Model Codes 
(BCMC) for the ANSI A117.1 standard. 
The ANSI A117.1 standard is reviewed 
at five year intervals and is presently in 
the process of being revised by the ANSI 
A117 Committee. The Board is a 
member of the ANSI A117 Committee 
and has actively participated in the 
revision process. A proposed draft ANSI 
A117.1-1991 is expected to be issued in 
early 1991; however the final version is 
not expected to be approved in time for 
the Board to review for purposes of 
issuing these guidelines. Nonetheless, 
the Board has considered the planned 
revisons to the ANSI A117.1 standard 
when proposing revisions to the 
technical specifications. For instance, 
changes are proposed to the technical 
specifications for alarms, detectable 
warnings, and signage to provide greater 
guidance with respect to communication 
accessibility. The proposed changes are 
generally consistent with the planned 
revisions to the ANSI A117.1 standard. 
See, sections 4.28, 4.29 and 4.30 for 
additional discussion. With respect to 
the proposed BCMC scoping provisions, 
in some areas they are consistent with 
the ADA requirements and in other 
areas they are not. Where other scoping 
provisions are consistent with the ADA 
requirements, the Board has considered 
and will continue to consider them in 
the course of developing these 
guidelines. 

Based on the comments received in 
response to the ANPRM, the Board has 
decided to use the ANSI format and 
numbering system and reprint the text 
and illustrations of ANSI A117.1 
standard, with modifications and 
additions noted by italics. This is the 
format followed by UFAS. Since the 
substantive requirements of UFAS are 
generally consistent with MGRAD, and 
because UFAS was written so as to be 
incorporated as accessibility standards 
in regulations issued by other Federal 
agencies, the Board has used UFAS as 
the model for these proposed 
guidelines.* Where UFAS establishes a 


® Section 306(d)(1) of the ADA provides for UFAS 
to serve as the interim accessibility standard for the 
ADA under certain circumstances. The section 
states in relevant part that: 

If final regulations have not been issued pursuant 
to this section, for new construction or alterations 
for which a valid and appropriate State or local 
building permit is obtained prior to the issuance of 
final regulations under this section, and for which 
the construction or alteration authorized by such 
permit begins within one year of the receipt of such 
permit and is completed under the terms of such 
permit, compliance with the Uniform Federal 
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lesser requirement than an existing 
MGRAD requirement, the MGRAD 
requirement has been used. For 
instance, UFAS does not address 
windows but MGRAD does; and 
therefore the MGRAD requirement is 
used. See, § 4.12. To distinguish these 
proposed guidelines from MGRAD and 
UFAS, the Board proposes to call them 
the “ADA Accessibility Guidelines for 
Buildings and Facilities” (hereinafter 


’ referred to as the “ADA Guidelines”). 


Although the proposed ADA 
guidelines are modeled on UFAS, the 
ADA establishes different requirements 
in some areas. For example, as 
discussed above, title III of the ADA 
requires certain additional accessibility 
features to be provided where 
alterations “affect or could affect 
usability of or access to an area of a 
facility containing a primary function” 
to the extent they are “not 
disproportionate” to the overall 
alterations in terms of cost and scope. 
UFAS requires certain additional 
accessibility features to be provided 
where a substantial alteration occurs. 
See, § 4.1.6(2) for additional discussion. 
Title Ill of the ADA includes an 
exception for “structural 
impracticability” in new construction. 
UFAS includes an exception for 
“structural impracticability” in 
alterations. See, § 4.1.1(5) for additional 
discussion. Title HI of the ADA does not 
require an elevator in newly constructed 
or altered facilities that are less than 
three stories or have less than 3,000 
square feet per story unless the building 
is a certain type of facility. UFAS does 
not contain such an exception. See, 

§ 4.1.3(5) for additional discussion. 

In reviewing the legislative history of 
the ADA, the Board has also found some 
areas where a requirement that differs 
from UFAS is suggested. For example, 
the Conference Report states that “every 
newly constructed facility subject to the 
Act shall have at least one ground story 
that is readily accessible to and usable 
by individuals with disabilities.” H. 
Rept. 101-596, at 77. UFAS requires at 
least one principal entrance at each 
grade (ground) floor level to a building 
or facility to be accessible. See, 

§ 4.1.3(8) for additional discussion. The 
House Education and Labor Committee 
Report states that a percentage of 
examining rooms in physicians’ offices 
should be accessible. H. Rept. 101-485, 
pt 2. at 118. UFAS requires with respect 
to physicians’ offices that all areas for 


Accessibility Standards in effect at the time the 
building permit is issued shall suffice to satisfy the 
requirement that facilities be readily accessible to 
and usable by persons with disabilities. . . . 
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which the intended use will require 
public access or which may result in 
employment of persons with disabilities 
must be accessible. See, § 4.1.1(3) for 
additional discussion. Although the 
reports of the House Education and 
Labor Committee and the House 
Judiciary Committee generally recognize 
that the extent to which identical 
features should be accessible depends 
on whether they will be used in different 
ways, the former report but not the 
latter states that “all check-out lanes in 
a supermarket should be sufficiently 
wide to allow passage by individuals 
who use wheelchairs.” Compare, H. 
Rept. 101-485, pt. 2, at 118 and H. Rept. 
101-485, pt. 3, at 61. UFAS requires at 
least one check-out aisle to be 
accessible. See, § 7.3 for additional 
discussion. The Board has attempted to 
reconcile these differences in a 
reasonable way consistent with the 
statute. ¢ 

Consistent with the mandate of 
Section 504 of the ADA, the Board 
proposes to provide greater guidance 
than UFAS in the area of 
communication accessibility. The 
scoping provisions for new construction 
contain additional requirements for 
telecommunication display devices or 
telecommunication devices for the deaf 
(TDDs), volume control telephones, and 
assistive listening systems for 
individuals with hearing and other 
communication impairments. Improved 
technical specifications for alarms, 
detectable warnings, and signage are 
also proposed which are generally 
consistent with planned revisions to the 
ANSI A117.1 standard. 

The proposed ADA guidelines also 
contain special application sections 
similar to UFAS for certain types of 
facilities. Special application sections 
are proposed for restaurants and 
cafeterias, medical care facilities, 
business and mercantile facilities, 
libraries, and transient lodging. The 
Board is developing a special 
application section for transportation 
facilities covered by titles II and III of 
the ADA which it intends to issue as a 
supplemental notice of proposed 
rulemaking (SNPRM) to these guidelines. 
Section 10 of the guidelines is reserved 
for this purpose. The SNPRM will make 
these guidelines applicable to both 
public and private transportation 
facilities covered by titles II and III of 
the ADA. Accordingly, public and 
private transportation providers, as well 
as other interested parties, are 
encouraged to comment on this notice of 
proposed rulemaking in the context of 
how the guidelines will affect 
transportation facilities. 


The Board also intends through a 
subsequent notice of proposed 
rulemaking to include State and local 
government buildings covered by title Il 
of the ADA in these guidelines and 
encourages State and local government 
agencies, as well as other interested 
parties, to comment on this notice of 
proposed rulemaking in the context of 
how the guidelines will affect those 
buildings. Many newly constructed or 
altered State and local government 
buildings are designed or altered 
consistent with UFAS under current 
regulations issued under section 504 of 
the Rehabilitation Act of 1973, which . 
prohibits discrimination on the basis of 
disability by recipients of Federal 
financial assistance. However, the ADA 
requirements for newly constructed and 
altered State and local government 
buildings differ in some aspects from 
those for places of public 
accommodation and commercial 
facilities. For example, the exception for 
structural impracticability in new 
construction and the elevator exception 
for newly constructed and altered 
facilities that are less than three stories 
or have less than 3,000 square feet per 
story do not apply to State and local 
government buildings. The Board has 
identified other areas where different 
requirements for State and local 
government buildings may be 
appropriate. These issues are further 
discussed under Other Issues. 
Summary of Proposed Guidelines 

The proposed ADA guidelines are 
issued as an appendix to 36 CFR part 
1191. As discussed above, the proposed 
guidelines use UFAS as their model; 
follow the ANSI format and numbering 
system; and are consistent with the 
existing MGRAD. The proposed 
guidelines consist of nine main sections 
and a separate appendix. Sections one 
through three contain general provisions 
and definitions. Section four contains 
scoping provisions and technical 
specifications applicable to all covered 
buildings and facilities. The scoping 
provisions are listed separately for new 
construction of sites and exterior 
facilities; new construction; additions; 
alterations; and alterations to qualified 
historic properties. The technical 
specifications reprint the text and 
illustrations of the ANSI A117.1 
standard with differences noted by 
italics. Sections five through nine of the 
guidelines are special application 
sections and contain additional 
requirements for restaurants and 
cafeterias, medical care facilities, 
business and mercantile facilities, 
libraries, and transient lodging. The 
appendix to the guidelines contains 


additional information to aid in 
understanding the technical 
specifications. The section numbers in 
the appendix correspond to the sections 
of the technical specifications to which 
they relate. An asterisk after a technical 
specification section number indicates 
that additional information appears in 
the appendix. 

Each section is further discussed 
below. If a section differs from UFAS, it 
is discussed in greater detail. In some 
areas, the Board is considering varying 
from UFAS but seeks information and 
comment from the public before taking 
further action. Wherever possible, the 
Board seeks empirical data regarding 
the benefits and costs of each 
alternative. 


1, Purpose 


This section states that the document 
sets guidelines for accessibility to places 
of public accommodation and 
commercial facilities. The guidelines are 
to be applied to the design, construction, 
and alteration of such buildings and 
facilities to the extent required by title 
Ill of the ADA. The Board intends 
through subsequent notices of proposed 
rulemaking to include State and local 
government buildings and 
transportation facilities covered by title 
Il of the ADA in the guidelines. 
Accordingly, State and local government 
agencies and providers of transportation 
services, as well as other interested 
parties, are encouraged to comment on 
this notice of proposed rulemaking in 
the context of how the proposed 
guidelines will affect State and local 
government buildings and 
transportation facilities. 


2. General 
2.1 Provisions for Adults 


This section states that the technical 
specifications in the guidelines are 
based upon adult dimensions and 
anthropometrics. 

Title Ill of the ADA covers day care 
centers and nursery, elementary, 
secondary, undergraduate, and 
postgraduate private schools. The Board 
believes that the technical specifications 
in the guidelines are adequate for 
secondary, undergraduate and 
postgraduate schools, but are not 
appropriate for facilities used by 
younger children. In 1985, the Board, in 
cooperation with the Department of 
Education, developed 
“Recommendations for Accessibility to 
Serve Physically Handicapped Children 
in Elementary Schools.” This document 
was developed following a review of 
research and existing guidelines for 
children’s environments. The Board's 
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MGRAD/UFAS Review Project 
completed in 1989 recommended that 
the Board conduct a formal research 


Children’s Environments” is currently 
underway. After the completion of this 
project in late summer of 1991, the Board 
anticipates supplementing these 

guidelines for children’s environments. 

Question 1: ® To assist the Board and 
its contractor, the Board seeks any 
information relevant to requirements for 
children. Additionally, since the 
requirements should likely differ for 
very small children, and there is a lack 
of any known information on this topic, 
the Board is particularly interested in 
information and technical studies 
relating to preschool aged children. 

2.2 Equivalent Facilitation 

This section permits departures from 
particular scoping provisions and 
technical specifications by use of other 
methods where the alternative methods 
used will provide substantially 
equivalent or greater access to and 
usability of the facility. As explained in 
the legislative history, “[a}lowing these 
departures will provide public 
accommodations and commercial 
facilities with necessary flexibility to 
design for special circumstances and 
will facilitate the application of new 
technologies.” H. Rept. 101-485, pt. 2, at 
119. 

The section requires that the 
alternative methods provide 
“substantially” equivalent or greater 
access, in order to clarify that the 
alternative access need not be precisely 
equivalent to that afforded by the 
guidelines. Application of the 
“substantially” equivalent access 
language will depend on the nature, 
location, and intended use of a 
particular building. Generally, 
alternative methods will satisfy the 
requirement if in material respects the 
access is substantially equivalent to that 
which would be provided by the 

ines in such respects as ease, 
safety, convenience, and independence 
of movement. For example, it would be 
permissible to depart from the technical 
specifications of $ 4.10.9 that the inside 
dimensions of an elevator car be at least 
68 inches or 80 inches (depending on the 


are encouraged to 
refer to the question number in their comments. 
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location: of the door} om the door opening These guidelines use several terms 


side, by 54 inches, if the floor area 
and the configuration of the car permits 
wheelchair users to enter the car, make: 
a 360 degree turn, maneuver within 
reach of controls, and exit from the car. 
This departure is permissible because it 
results in access that is easy, safe, 
convenient, and independent, and 
therefore substantially equivalent to 
that provided by guidelines. 

3. Miscellaneous Instructions and 
Definitions 


3.1 Graphic Conventions 
3.2 Dimensional Tolerances 
3.3 Notes 

3.4 General Terminology 


These sections are taken directly from 


UFAS and are consistent with the ANSI 
A117.1 standard. They provide general. 
instructions relating to graphic 
conventions, dimensional tolerances, the 
appendix to the guidelines, and 
terminology. 


3.5 Definitions 


With a few exceptions discussed 
below, the definitions in this section are 
taken from UFAS and are similar to the 
definitions used in the ANSI A297.1 
standard. In some instances, the 
definitions are clarified or elaborated. 
Most of the terms and definitions are 
discussed as they appear in the scoping 
provisions. See, §$4.1.1 through 4.1.7. 

The definition of facility is drawn 
from the legislative history and includes 
all or any portion of buildings, 
structures, site improvements, 
complexes, equipment, roads, walks, 
passageways, parking lots, or other real 
or personal property located on-a site. 
H. Rept. No. 101-485, pt. 2, at 114. With 
respect to equipment, these guidelines. 
address equipment that is fixed or built 
into a facility and is considered part of 
the design and construction of the 
building or facility. Such equipment 
includes fixed or built-in tables, 
counters, desks, storage, bookshelves, 
and other furnishings. Automated teller 
machines in banks are also covered. 


‘Mavable equipment and furnishings are 


expected to be addressed in regulations 
issued by the Department of Justice. 

The term “building” has been defined 
to mean any structure used or intended 
for supporting or sheltering any use or 
occupancy. The definition is derived 
from the Uniform Building Code and is 
intended to make clear that structures 
such as amphitheaters, open-air 
pavilions, circus tents, concession 
stands and modular buildings are 
covered by these guidelines. 


which do not appear in UFAS. The 
terms “area of refuge,” ‘closed circuit 
telephone,” “detectable warning,” and 
“telecommunication display device or 
telecommunication device for the deaf 
(TDD)” and their definitions are 
discussed under the scoping provisions 
for new construction. See, §§ 4.1.3 (9), 
(15), and (17}(c), The terms “story,” 
“mezzanine or mezzanine level,” and 
“occupiable” and their definitions are 
discussed im connection with the 
elevator exception for facilities that are 
less tham three stories or have less than 
3,000 square feet per story. See, 
§ 4.1.3(5). A definition has also been 
added for the term “ground floor” which 
is discussed in relation to the scoping 
provision for entrances. See, § 4.1.3(8}. 
The term “technically infeasible” is used 
in the scoping provisions for alterations. 
See, § 4.1.6(1)(g). The term “transient 
lodging” is used to describe hotels, 
motels, resorts, dormitories, homeless 
shelters, transient group homes and 
other similar temporary places of 
lodging covered by title HI of the ADA 
which is. discussed along with other 
related terms in the special application 
section titled “Accessible Transient 
Lodging”. See, section 9. 


4. Accessible Elements and Spaces: 
Scope and Technical Requirements 


4.1 Minimum Requirements 
4.1.1 Application 


When a place of public 
accommodation or commercial facility is 
newly constructed or altered, it is 
covered by these guidelines. Paragraph 
(1) makes clear that all areas of covered 
buildings and facilities must comply 
with §§ 4.1 through 4.34 of the guidelines 
unless otherwise provided in this 
section or modified by a special 
application section. This includes public 
use areas that are made available te the 
general public and common areas that 
are made available for the use of a 
restricted group of people such as the 
occupants of an office building and their 
guests.. 

Paragraph (2} points out that 
additional requirements are provided in 
special application sections 5 through 9 
for restaurants and cafeterias, medical 
care facilities, business and mercantile 
facilities, libraries, and transient 
lodging. When. a building or facility 
contains more than one use covered by 
a special. application section, each 
portion must comply with the applicable 
requirements for that use. For example, 
if a hotel has.a restaurant on the 
premises, the hotel would have to: 
comply with the additional requirements 
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in section 9 for transient lodging and the 
restaurant would have to comply with 
the additional requirements in section 5 
for restaurants and cafeterias. 

Paragraph (3) specifies that areas used 
only by employees as work stations 
must be designed and constructed so 
that individuals with disabilities can 
approach, enter, and exit the area. The 
guidelines do not require the fixtures 
and built-in equipment in every work 
station to be fully accessible. As 
explained in the legislative history, 
modifications to fixtures and built-in 
equipment in individual workstations 
would be an issue of reasonable 
accommodation under title I of the ADA 
which prohibits discrimination in 
employment on the basis of disability. 
H. Rept. 101-485, pt. 3, at 63. Because it 
is always less expensive to build 
something new in an accessible manner 
than to modify it later, the legislative 
history recommends that, if it would not 
affect usability or enjoyment by the 
general public, consideration should be 
given in new construction to placing 
fixtures and equipment at a convenient 
height for accessibility or, where 
commercially available, purchasing new 
fixtures and equipment that are 
adjustable so that reasonable 
accommodations can be made in the 
future. Id. The Board wishes to 
emphasize that paragraph (3) applies to 
areas used only by employees as work 
stations such as the employee side of a 
concession stand in a sports stadium 
and not to public use or common use 
areas such as employee lounges or 
cafeterias which are covered by 
paragraph (1). 

Question 2. The Board notes that the 
legislative history suggests that in 
physicians’ offices only a percentage of 
examining rooms would have to be 
accessible. Because examining rooms 
are also employee areas, they would 
have to be designated and constructed 
so that individuals with disabilities can 
approach, enter, and exit the rooms. The 
location of particular fixtures or built-in 
equipment that are used only by 
doctors, nurses, or other health care 
personnel would be an issue of 
reasonable accommodation. The Board 
seeks comments on whether there are 
particular fixtures or built-in equipment 
in examining rooms that are also used 
by patients such as examining tables 
which should be addressed in these 
guidelines and what scoping provisions 
and technical specifications should 
apply. 

Paragraph (4) clarifies that the 
guidelines apply to temporary buildings 
and structures such as reviewing stands, 
temporary classrooms, bleacher areas, 


exhibit areas, temporary banking 
facilities, temporary health screening 
facilities, and temporary pedestrian 
passageways erected around 
construction sites. Structures, sites, and 
equipment directly associated with the 
actual processes of major construction, 
such as scaffolding, bridging, or 
materials hoists are not covered. 
Question 3: With respect to trailers at 
construction worksites, the legislative 
history suggests that accessibility to 
those temporary structures should be 
treated as a reasonable accommodation 


. issue and that under some 


circumstances it might fundamentally 
alter the nature of a construction site or 
be unduly costly to provide or maintain 
accessibility for an applicant or 
employee who uses a wheelchair if, for 
example, the site’s terrain and building 
structure change daily as construction 
progresses. H. Rept. 101-485, pt. 2, at 69- 
70. The Board seeks comments on 
whether these guidelines should address 
construction trailers, and if so, what the 
guidelines should provide. 

Paragraph (5)(a) incorporates the 
exception contained in section 303(a)(1) 
of the ADA and provides that, in new 
construction, an entity is not required to 
fully comply with the requirements of 
these guidelines where the entity can © 
demonstrate that it is structurally 
impracticable.'° The legislative history 
states that this is a narrow exception 
which applies only in rare 
circumstances where unique 
characteristics of terrain prevent the 
incorporation of accessibility features 
and would destroy the physical integrity 
of a facility. H. Rept. 101-485, pt. 2, at 
120. The legislative history gives the 
example of a building that must be built 
on stilts because of its location in 
marshlands or over water as one of the 
few situations in which the exception 
would apply. Id. The legislative history 
further states that exception does not 
apply to situations where a facility is 
located in “hilly” terrain or on a plot of 
land with steep slopes. Id. The 
legislative history also explains that the 
exception is not viewed as an all-or- 
nothing proposition. If it is structually 
impracticable to comply with some 
requirements of these guidelines, but 
structually practicable to comply with 
others, then the other requirements must 
be met. Id. 


10 The term “structurally impracticable” is used 
differently in the ADA and these guidelines than in 
UFAS. UFAS uses the term in the context of 
alterations to describe those “[c]hanges having little 
likelihood of being accomplished without removing 
or altering a load-bearing structural member and/or 
incurring an increased cost of 50% or more of the 
value of the element of the building or facility 
involved.” UFAS § 3.5. 


2301 


Paragraph (5)(b) provides an 
exception for elevator pits, elevator 
penthouses, piping or equipment 
catwalks, and lookout galleries. These 
spaces are usually accessed only by 
ladders, crawl spaces, or very narrow 
passageways and are frequented only 
occasionally by service personnel for 
repair purposes. They are not normally 
considered an employee work station. 
Mechanical rooms, electrical and 
telephone closets, and general utility 
rooms have not been included in the 
exception because these spaces may be 
part of an employee work station and it 
is usually not difficult to provide access 
to these spaces. As discussed above, 


' paragraph (3) requires that employee 


work stations be designed and 
constructed so that individuals with 
disabilities can approach, enter, and exit 
the area. The location of fixtures and 
built-in equipment in employee work 
stations would be an issue of reasonable 
accommodation. 

Question 4: The Board seeks comment 
on whether there are other types of 
spaces which should be exempted from 
the guidelines. Instead of listing specific 
types of spaces, should functional 
criteria be developed for identifying 
such spaces? If so, what should the 
functional criteria be? 


4.1.2 Accessible Sites and Exterior 
Facilities 


This section is taken from UFAS 
§ 4.1.1 and contains scoping provisions 
which describe how the technical 
specifications in §§ 4.2 to 4.34 are to be 
applied to make sites and exterior 
facilities accessible. 

Paragraph (1) requires at least one 
accessible route complying with 4.3 
(accessible route) to be provided within 
the boundary of the site. An accessible 
route must connect public transportation 
stops, accessible parking spaces, 
passenger loading zones, and public 
streets and sidewalks to an accessible 
building entrance. See, § 4.3 for a 
discussion of travel distance. Exterior 
accessible routes may include parking 
access aisles, curb ramps, crosswalks at 
vehicular ways, walks, ramps and lifts. 
Paragraph (2) requires at least one 
accessible route complying with 4.3 
(accessible route) to connect accessible 
buildings, accessible facilities, 
accessible elements, and accessible 
spaces that are on the same site. 
Paragraph (3) requires all objects that 
protrude from surfaces or posts into 
exterior circulation paths (pedestrian 
passageways from one place to another) 
to comply with 4.4 (protruding objects). 
Paragraph (4) requires ground surfaces 
along accessible routes and in 





accessible spaces to comply with 4.5 
(ground and floor surfaces}. 

Paragraph (5}(a) contains a table 
which specifies the minimum number of 
accessible parking spaces complying 


§ 4.1.1(5}fa). imamate 
accessible parking spaces directly 
affects the usability rot the facility, 
especially in larger parking lots where 
an accessible entrance may be located a 
long distance from the accessible 
parking spaces, a provision has been 
added requiring that the accessible 
parking spaces be “as close as 
practicable to an accessible entrance.” 
The proposed BCMC scoping en 


government vehicles has not been 
included in these guidelines because the 


passenger loading zones are provided. 
Question 5: Paragraph (5){c) allows 
accessible parking spaces for side van 
lifts to be used to meet the requirements 
for accessible parking spaces. Although 
sections 4.6.3 and 4.6.6 of the guidelines 
include technical specifications for 
accessible van parking spaces (an 
adjacent access aisle at least 96 inches 
wide and mininrum vertical clearance of 
114 inches), neither UFAS nor these 
guidelines require suck spaces to be 
provided. As a member of the 
Regulatory Negotiation Advisory 
Committee that assisted the Federal 


handicapped parking, the Board was 
made aware that some state and local 
parking enforcement agencies had no 
authority to designate or restrict the use 
of certain accessible parking spaces for 
vans only. Given this situation, the 
Board seeks comments on whether these 
guidelines should include scoping 
provisions for accessible van parking 
spaces. If so, what should be the 
required minimum number of accessible 
van parking spaces in a lot? Should 
accessible van parking spaces be 
provided in addition to the number of 
accessible parking spaces required by 
paragraph (5){a)} or should they be a 
percentage of those spaces? 
Paragraph (5){d} concerns accessible 
— spaces at transient lodging. 
Where parking is provided for all 
occupants, one accessible: parking space 


is required for each accessible dwelling 
unit or sleeping accommodation. Where 
parking is provided for visitors, an 
additional 2 per cent of the spaces, or at 
least one, must be accessible. 

Paragraph (5}{e} contains scoping 
provisions for accessible gan eur rn 
at facilities providing medical services. 
The range of facilities covered by this 
paragraph is broader than medical care 
facilities covered by section 6 (e.g., 
hospitals and nursing homes} and 
includes outpatient facilities. In general, 
facilities providing medical services are 
required to comply with the scoping 
provisions of paragraph (5)(a) except at 
out-patient facilities, where 10% of the 
total number of parking spaces provided 
must be accessible; and at facilities that 
specialize in treatment or services for 
persons with mobility impairments, 
where 20% of the total number of 
parking spaces provided must be 
accessible. ** 

Question 6: The Board seeks 
comments on whether a higher number 
of accessible parking spaces should be 
required for nonmedical facilities that 
serve individuals with disabilities such 
as vocational rehabilitation facilities. 

Question 7: Paragraph (6} requires 
each public or common use toilet facility 
or bathing facility provided on a site to 
comply respectively with 4.22 (toilet 
rooms) and 4.23 (bathing facilities). 
Paragraph (6] includes an exception 
based on UFAS section 4.1.1(6} which 
provides that where single user portable 
toilet or bating units are clustered at a 
location, at least one accessible unit 
should be installed whenever typical 
inaccessible units are provided. Because 
of the increased availability of 
accessible portable toilet and bathing 
units, the Board is considering changing 
the advisory “should” to a mandatory 
“shall” and seeks comments as to 
whether a mandatory requirement is 
appropriate and, if so, how many 
accessible portable units should be 
required in a cluster. 

Paragraph {7) specifies which 
provisions of 4.30 {signage} apply to 
exterior signs. All signs are required ta 
comply with 4.30.2 (character 
proportion); 4.30.3 (character height and 
letter spacing); and 4.30.5 (finish and 
contrast). Signs identifying buildings 
and facilities, and permanent 
identification of rooms or spaces fe.g., 
toilet facilities) are also required to 
comply with 4.30.4 (raised and brailled 
characters and pictoriat symbol signs) 


12 UFAS section 41.1(5)}(e)fiti} uses the term 
* These 


mobility impairments.” 
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and 4.30.6 (mounting location and 
height). These technical specifications 
are discussed in more detail under 4.30: 
Accessible parking spaces and 
accessible passenger zones are 
required to be identified with the 
international symbob of accessibility. If 
all entrances or all toilet and bathing 
facilities are not accessible, then the 
accessible entrances and accessible 
toilet and bathing facilities are required 
to be identified with the international 
symbol of accessibility. When all 
entrances or all toilet and bathing 
facilities are accessible, identification 
by the international symbot of 
accessibility is not only unnecessary but 
may have the undesirable effect of 
making people think that something 
“special” has been done. A provision 
has also been added requiring 
directional signage at the approach to an 
inaccessible entrance to indicate the 
route to the nearest accessible entrance. 


4.1.3 Accessible Buildings: New 
Construction 


This section is taken from UFAS 
section 4.1.2 and sets out the scoping 
provisions for the new construction of 
accessible buildings and facilities. 

Paragraph (1) requires at least one 
accessible route complying with 4.3 
(accessible route} to connect accessible 
building or facility entrances with al} 
accessible spaces and elements within 
the building or facility. Interior 
accessible routes may include corridors, 
floors, ramps, elevators, lifts, and clear 
floor space at fixtures. Paragraph (2) 
requires all objects that overhang or 
protrude into interior circulation paths 
(pedestrian passageways from one place 
to another, including walks, hallways, 
courtyards, stairways, and stair 
landings} to comply with 4.4 (protruding 
objects). Paragraph (3) requires ground 
and floor surfaces along accessible 
routes and in accessible rooms and 
spaces to comply with 4.5 (ground and 
floor surfaces). 

Paragraph (4) follows UFAS 4.1.2(4) 
and requires stairs between levels not 
connected by an elevator to comply with 
the technical specifications for 
accessible stairs found at 4.9, 

Question 8 Although stairs are never 
part of an accessible route because they 
cannot be used by individuals who use 
wheelchairs, they are usable fand 
sometimes more usable than ramps} by 
many people with mobility impairments. 
The technica! specifications for 
accessible stairs, including those for 
handrails and nosings, are extremely 
important for many people, especially 
those who use crutches, braces or 
prostheses, or who may rely on 
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handrails to maintain balance. Since 
there are instances where people must 
use stairs such as in emergency 
evacuation or elevator outages, the 
Beard seeks comment on the i 
appropriateness of requiring all stairs in 
new construction to comply with the 
technical specifications for accessible 
stairs. 

Paragraph (5) one passenger 
elevator complying onan 4:10 (elevators) 
to serve each level in multi-story 
buildings and facilities, inchading 
mezzanines, unless the elevator 
exception applies. If more than one 
elevator is provided, each elevator is 
required to comply with 4.10. The 
elevator exception is based on section 
303(b) of the ADA and exempts facilities 
that are less than three stories or have 
less than 3,000 square feet per story 
from the elevator requirement unless the 
building is a shopping center, a shopping 
mail, the professional office of a health 
care provider, or another type of facility 
determined by the Attorney General to 
require the installation of an elevator 
based on the usage of the facility. 

Section 3.5 of the guidelines defines 
several terms related to elevators. A 
“story” is defined as that portion of a 
building included between the upper 
surface of a floor and the upper surface 
of the floor or roof next above. If such 
portion of a building does not include 
occupiable space, it is not considered a 
story for purposes of these guidelines. 
“Occupiable” space is defined as a room 
or enclosed space designed for human 
occupancy in which individuals 
congregate for amusement, educational 
or sanilar purposes, or in which 
occupants are at labor; and 
which is equipped with means of egress, 
light, and ventilation. Basements or 
attics which do not meet the definition 
of occupiable space, are not considered 
a story. There may be more than one 
floor level within a story as in the case 
of a mezzanine which is defined as that 
portion of a stery which is an 
intermediate floor jevel placed within a 
story and having occupiable space 
above and below its floor. ‘Although a 
mezzanine is not considered a story for 
purposes of determining whether the 
elevator exception applies, if a facility is 
required to have an elevator, then the 
elevator must serve each level, including 
the mezzanine. Thus, a two story motel 
with a mezzanine level in the lebby may 
come under the elevator exception. 
However, if a two story medical arts 
building has a mezzanine level, the 
facility falls outside the elevator 
exception, and an elevator would have 
to serve the first and second stories and 
the mezzanine level. The Department of 


Justice regulations will define the terms 
‘chopping center,” “shopping mall,” and 

‘professional office of a health care 
creda 


Paragraph (5) 


limit in any way the obligation to 
comply with the other 

requirements established” in section 
4.13 for new construction. H. Rept. 101- 
485, pt. 2, at 114. For imstance, if a two 
story facility is not required to have an 
elevator, the second story would 
nonetheless have to be accessible, 
except for elevator access. Some 
individuals who are mobility impaired 
can reach the second floor by stairs with 
the aid of crutches. An individual might 
work on the second floor and keep a 
wheelchair in the office for getting 
around on the second floor. The second 
floor must also be accessible to persons 
with vision or hearing impairments. 
Because the 


entailed in making the second fleor, 
with the same structure and generally 
the same floor plan, accessible. 

Paragraph [5) further provides with 
respect to the elevator exception that if 
toilet or bathing facilities are provided 
on a level not served by an elevator, 
toilet or bathing facilities must also be 
provided on the accessible ground floor. 
For instance, a newly contructed two 
story movie theater may not locate 
restrooms only on the second story that 
is not served by an elevator but must 
locate restrooms on the accessible 
ground floor. 

Question 9: Paragraph (5) also 
incerporates language from the 
legislative history that if a facility which 
is exempt from the elevator requirement 
nonetheless has an elevator installed, 
then the elevator must meet the 
requirements of an accessible elevator. 
H. Rept. No. 101-485 pt. 2, at 114. A 
provision has been added that such an 
elevator must also serve each level in 
the building. The Board seeks comment 
on the appropriateness of this provision. 

Paragraph (5) also exempts elevator 
pits, elevator penthouses, mechanical 
rooms, and or equipment 
catwalks from the elevator requirement. 

Question 10: in addition, paragraph {5} 
incorporates an exception from UFAS 
section 4.1.2(5) which allows accessible 
ramps complying with 4.8 (ramps) or, if 
no other alternative is feasible, 
accessible platform lifts complying with 
4.11 (platform lifts) and other applicable 
local regulations to be used in lieu of an 
elevator. The reference to local 
regulations was added because a 
number of building codes and the 


proposed BCMC scoping provisions for 
the ANSI A117.1 standard prohibit the 
installation of platform lifts as part of a 
required accessible route in new 
construction. The Board seeks 
comments regarding platform lifts. 
Should they be prohibited altogether in 
new construction? Should they be 
allowed only in alterations where no 
other accessible means of vertical 
access can be if allowed, 
should the requirement that they have 
the capability te be operated 
independently be retained? Should 
platform fifts be prohibited only when | 
they interrupt an accessible means of 
egress? Where lifts are used in an 
outdoor environment, what has been the 
experience with maintenance and 
vandalism? 

Paragraph (6) requires that where 
operable windows are provided, they 
must comply with 4.12 (windows). This 
provision is added to be consistent with 
MGRAD. 36 CFR. 1190.31(j}. 

eee 
specifies those doors which 
comply with the technical 
for accessible doors found at 4:13. 
Paragraph {7f{a) requires at least one 
door at each accessible entrance to a 
building or facility to comply with 4.13. 
Paragraph (7{b) requires at least one 
door at each accessible space within a 
building ar facility to comply with 4.13. 
Paragraph {7){c} requires each door that 
is an element of an accessible route to 
comply with 4.18. Paragraph (7}{(d) 
requires each door that is provided as 
part of an accessible means of egress 
required by 4.3.10 (egress) to comply 


with 4.13. 

{6) restates the 
requirements of UFAS section 4.1.2{8) 
for entrances and uses the term 
floor” instead of “grade floor”. At least 

one principal entrance at each ground 

floor level to a building or facility is 
required to comply with 4.14 (entrances). 
As defined in section 3.5, an “entrance” 
includes the approach walk, the vertical 
access leading to the entrance platform, 
the entrance platform itself, vestibules if 
sae a the entry eee or gate{s), 

the hardware on the entry door(s) or 
aan The definition of an “entrance” 
specifies that a “principal entrance” is 
one through which a significant number 
of people enter a building or facility. A 
“ground floor” is defined as any 
occupiable fleor jess than one story 
above or below grade with direct access 
to grade. A building or facility always 
has at feast one ground floor and may 
have more than one ground floor, for 
example, as where a split fevel entrance 
has been provided or where a building is 
built into a hillside. 


. 
OTIS 





When entrances normally serve 
transportation facilities, passenger 
loading zones, accessible parking 
facilities, taxi stands, public streets and 
sidewalks, or accessible interior vertical 
access, then at least one of the 
entrances serving each of those 
functions must be accessible. For 
instance, if entrance A connects directly 
with and normally services an . 
accessible parking garage and entrance 
B normally services the public street, 
then each entrance would have to be 
accessible. However, if entrance A 
normally services both the accessible 
parking garage and the public street, 
paragraph (8) is satisfied by making 
entrance A accessible. Paragraph (8) 
further states that it is preferable to 
make all or most entrances accessible 
because entrances also serve as a 
means of egress in emergencies whose 
proximity to all parts of buildings and 
facilities is essential. 

Question 11: The legislative history 
suggests a different requirement where a 
building has a split level entrance or is 
built into a hillside. Specifically, the 
Conference Report states that 
“{alccessibility requirements shall not 
be evaded by constructing facilities in 
such a way that no story constitutes a 
‘ground floor,’ for example, by 
constructing a building whose main 
entrances leads only to stairways or 
escalators that connect with upper or 
lower floors; at least one accessible 
ground story must be provided.” H. 
Rept. 101-596, at 77. The Board seeks 
comments on whether the requirements 
should be as proposed in the paragraph 
(8) (a building that has split level 
entrance or is built into a hillside would 
be considered to have more than one 
ground floor and at least one accessible 
entrance must be provided at each 
ground floor level) or as suggested in the 
legislative history (at least one 
accessible ground story must be 
provided). Alternatively, the Board 
seeks comments on whether the 
guidelines should require all entrances 
to every building to be accessible. 

Paragraph (9) concerns egress and 
states that, in multiple-story buildings 
and facilities where at-grade egress from 
each floor is impossible, either approved 
fire and smoke partitions that create 
horizontal exits must be provided within 
each story, or areas of refuge complying 
with 4.3.11 (areas of refuge) and 
approved by agencies having authority 
for safety must be provided within each 
floor. Section 3.5 defines an “area of 
refuge” as an area, which has direct 
access to an exit stairway, where people 
who are unable to use stairs may remain 
safely to await further instructions or 


assistance during emergency 
evacuations. The technical 
specifications for areas of refuge are 
discussed at 4.3.11. The definition of 
“egress” clarifies that an accessible 
means of egress does not include stairs, 
steps, or escalators, but than an area of 
refuge or evacuation elevators may be 
included as part of an accessible means 
of egress. A provision has also been 
added to paragraph (9) to require that, 
when used as part of an accessible 
means of egress, areas of refuge are to 
be provided in a number equal to that 
for required exits under local code 
provisions. For instance, if a multi-story 
building is required to have two exits 
but provides three exits, only two areas 
of refuge must be provided on each 
floor. Local building codes establish the 
number of required exits based on the 
occupant load (number of occupants 
that the building is designed for). The 
proposed BCMC scoping provisions for 
ANSI A117.1 and the Uniform Building 
Code tie the number of areas of refuge 
back to the occupant load. To avoid 
possible conflict or discrepancy with 
other codes, paragraph (9) relates the 
required number of areas of refuge to 
the required number of exits rather than 
to the occupant load. 

Question 12: Paragraph (10) comes 
from UFAS section 4.1.2(9) and requires 
“approximately” 50 percent of drinking 
fountains or water coolers provided on 
each floor to comply with 4.15 (drinking 
fountains) and to be on an accessible 
route. The Board is considering requiring 
“at least” 50 percent to be accessible in 
order to make the provision more easily 
enforced. Because of the low mounting 
height of accessible drinking fountains, 
many people find “inaccessible” 
drinking fountains easier to use since 
they are usually mounted at a greater 
height from the floor; and therefore, it 
would not be appropriate to require 100 
percent accessible fountains. The Board 
seeks comment on whether a specific 
percentage of accessible drinking 
fountains should be required and, if so, 
whether at least 50 percent would be an 
appropriate number? 

Paragraph (11) requires each public 
and common use toilet-facility and 
bathing facility to comply respectively. 
with 4.22 (toilet rooms) and 4.23 (bathing 
facilities) and to be on an accessible 
route. Other toilet rooms, such as a 
private restroom which is part of an 
executive's office and is not intended for 
use by other employees, must be 
adaptable (i.e., capable of being altered 
so as to accommodate the needs of 
individuals with or without disabilities 
or to accommodate the needs of persons 
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with different types or degrees of 
disabilities). 

Paragraph (12)(a) states that if fixed 
or built-in storage facilities such as 
cabinets, shelves, closets, and drawers 
are provided in accessible spaces, at 
least one of each type provided shall 
contain storage space complying with 


' 4.25 (storage). Additional storage may 


be provided outside the maximum high 
reach (54 inches) and minimum low 
reach (9 inches) shown in Figure 38. This 
provision does not require shelves and 
display units to be entirely within these 
reach ranges so there is no change 
required in supermarket fixed shelving 
design or in the design of fixed clothing 
racks. With respect to employee work 
stations, as discussed under section 
4.1.1(3), the guidelines do not require 
those areas to be equipped with 
accessible shelves. However, 
consideration should be given to placing 
shelves in employee work stations at a 
convenient height for accessibility or 
installing commercially available 
shelving that is adjustable so that 
reasonable accommodations can be 
made in the future. 

Paragraph (12)(b) requires shelves or 
display units allowing self-service by 
customers in mercantile occupancies to 
be located on an accessible route so that 
individuals with mobility impairments 
can approach them in a manner 
consistent with those enjoyed by other 
members of the general public. 

Paragraph (13) states that controls and 
operating mechanisms in accessible 
spaces, along accessible routes, or as 
parts of accessible elements (e.g., light 
switches and dispenser controls) must 
comply with 4.27 (controls and operating 
mechanisms). 

Paragraph (14) provides that if 
emergency warning systems are 
provided, they must include both 
audible alarms and visual alarms 
complying with 4.28 (alarms). The 
technical specifications for alarms are 
discussed under 4.28. The alarm 
requirements for sleeping 
accommodations are discussed under 
9.3. Paragraph (14) allows emergency 
warning systems in health care facilities 
to be modified to suit standard health 
care alarm design practice. 

Paragraph (15) requires detectable 
warnings to be provided at hazardous 
conditions as specified in 4.29 
(detectable warnings). A “detectable 
warning” is defined in section 3.5 as a 
standardized surface feature built in or 
applied to walking surfaces or other 
elements to warn visually impaired 
people of hazards on a circulation path. 
This requirement is discussed in more 
detail under 4.29. 
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Paragraph (16) a which 
provisions of 4.30 (signage) apply to 


interior signs to make them accessible to 


individuals with vision impairments. All 
signs are required to comply with 4.30.2 
(character proportion); 4.30.3 {character 
height and letter spacing); 4.30.5 (finish 
and contrast); and 4.30.8 {ilhimination 
levels). Signs that provide permanent 
identification of rooms and spaces such 
as toilet facilities (e.g., men/women), 
room numbers, and exits are also 
required to comply with 4.30.4 {raised 
aad brailled characters and pictorial 
symbol signs) and 4.30.6 (mounting 
location and height). Signs providing 
temporary infermation about rooms and 
spaces such as the current occupant's 
name do not have to. comply with 4.30.4 
(raised and brailled characters and 
pictorial symbol signs). These technical 
specifications are discussed in more 
detail under 4.30. 

‘Question 13: The Beard seeks 
information regarding additional types 
of signage that are necessary for 
individuals with vision impairments to 

participate in integrated environments 
ae that should comply with the 
technical specifications for raised and 
brailled characters [4.30.4), and 
mounting location and height {4.30.6}. 
The Board is considering requiring 
informational and directional signage to 
comply with those technical 
specifications, particularly where it may 
affect the usability of the building or 
facility such as signage indicating the 
location of an information desk, 
auditorium or gymnasium; specifying 
rules of conduct, or alerting the public to 
certain hazards. In areas where 
overhead signage is typically provided 
such as conference centers and bus 
stations, how can information on these 
signs be made accessible to persons 
who use raised and brailled characters? 
Section 4.30.6 requires signs to be 
mounted between 54 and 66 inches, and 
signs that provide permanent 
identification of rooms and spaces must 
be installed on the wall adjacent to the 
latch side of the door. In large open 
areas such as an indoor atrium there 
may be no wall or doorway in proximity 
to overhead signage. Are there other 
technologies such as audible signs that 
may be more usable than requiring 
signage to comply with the technical 
specifications for raised and brailled 
characters {4.30.4}, and mounting 
location and height (4.30.6)? The Board 
seeks information regarding the benefits 
and costs of these requirements and 
alternative technologies. 

Paragraph (17){a) contains a table 
which specifies the number 
accessible telephones required to 


comply with 4.31 (telephones) when 


telephones are provided. The number is 
the same as specified in UFAS section 
4.1.2{17)(a)}. Section 3.5 defines a “closed 
circuit telephone” as a telephone with 
dedicated line(s) such as a house phone, 
courtesy phone, or phone that must be 
used to gain entrance to a facility. The 
term has been added to clarify that the 
provision applies to all types of public 


telephones. 

Paragraph {17}(b) specifies the number 
of telephones required to be equipped 
with a volume control for persons with 
hearing impairments. All telephones 
required to be accessible by the table in 
paragraph (17}(a) must be equipped with 
volume controls. In addition, 25 percent 
of each type of telephone {public pay 
telephones, public closed circuit 
telephones, and other public telephones) 
must also be equipped with a volume 
control and dispersed throughout the 
facility. The installation of additional 
volume control equipped telephones is 
encouraged. Telephones equipped with 
a volume control are to be identified by 
a sign containing a depiction of a 
telephone handset with radiating sound 
waves {4.30.7}. 

The Board believes that the proposed 
scoping provisions in paragraph 17(b) 
are consistent with the ADA mandate to 
improve communication accessibility. 
Since 1987, the State of Connecticut has 
required that 25 percent of coin and 
coiniess public telephones be equipped 
with a volume control. The Bell Atlantic 
Company, serving Delaware, Maryland, 
New Jersey, Pennsylvania, Virginia, 
West Virginia, and Washington, DC, 
initiated a voluntary program in 1989 to 
equip significant numbers of new and 
existing public telephones with 
amplification devices. Some facilities, 
such as the US. Air terminal at the 
Washington National Airport, equip all 
public pay telephones with a volume 
control. 

Question 14: Some manufacturers 
provide a range of up to 18 decibels 
(units used to compare intensities of 
sound) above normal; others provide a 
more limited range (usually 12 decibels). 
The Board seeks comments on what 
decibel range should be specified for 
volume controls on telephones. The 
Board is also interested in ini 
information on the costs and benefits 
associated with various systems. 
Commenters are asked to address the 
cost of a new telephone with a volume 
control as compared to a new telephone 
without such a feature. 

Paragraph 17{c) adds scoping 
provisions fer telecommunication 


display devices or 

devices for the deaf (TDD) for 
individuals whe cannot use vaice 
telephones. Section 3.5 defines a “TDD” 
as a device that employs graphic 0 
written) communications 

transmission of coded signals across Soa 
standard telephone network. Title IV of 
the ADA requires commen carriers to 
provide telecommunications relay 
services, which will employ a third party 
having access to both a TDD and voice 
telephone to facilitate communication 
between TDD users and others who use 
voice telephones only. Individuals with 
severe hearing or other communication 
impairments will require a TDD to 
access this system or to call others who 
use TDDs. Few individuals carry a 
portable TDD. Even then, devices which 
are the most portable often are the most 
difficult to operate by individuals with 
mobility and communication 
impairments who lack coordination or 
manual dexterity. TDD telephones {a 
single, vandal resistant, integrated unit) 
are commercially available. Nothing in 
this provision prohibits the installation 
of a simple TDD adjacent to or within 
the telephone enclosure as long as it is 
usable. 

Question 15: Paragraph [17}{c) 
requires a building or facility that has a 
total of six or more public pay 
telephones to provide at least one public 
pay telephone equipped with a TDD. 
This number would exclude many 
smaller buildings and facilities. The 
Board seeks comment on the 
appropriateness of using the total 
number of public pay telephones in a 
building or facility as the basis for the 
TDD scoping provisions and whether six 
public pay telephones should be the 
point at which to require a TDD. As an 
alternative, should the Board specify 
scoping according to occupancy type as 
is done in the State of Michigan? 
Michigan requires TDDs to be installed 
whenever public telephones are 
installed at airports having regularly 
scheduled flights, bus and train depots, 
hospitals, clinics, health care centers, 
senior citizen complexes, convention 
centers, hotels with convention centers, 
and covered malls. The Board also seeks 
more information regarding the need for 
public TDDs in general and at specific 
types of facilities. Do the general public 
or individuals with communication 
impairments have a greater need for 
telecommunications access in certain 
facilities such as ainports, bus stations, 
conference centers, hospitals? 

‘(Question 16: Paragraph (18) states that 
if fixed or built-in seating or tables are 
provided im accessible spaces, then at 
least 5 percent, but always at least one, 
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of the fixed or built-in seating spaces or 
tables must comply with 4.32 (seating, 
tables, and work surfaces). An 
accessible route must lead to and 
through such fixed or built-in seating, 
tables or work surfaces. See, section 5.1 
for requirements for fixed tables in 
restaurants and cafeterias. The Board 
seeks comments on whether the five 
percent figure is adequate or whether a 
lower or higher percent should be 
specified? 

Paragraph (19)(a) contains a table 
specifying the number of wheelchair 
seating spaces required to be provided 
in places of assembly. The number is the 
same as specified in UFAS section 
4.1.2(18)(a). 

Paragraph (19)(b) contains scoping 
provisions for assistive listening 
systems in indoor assembly areas where 
audible communications are integral to 
the use of the space such as concert 
halls, theaters, meeting rooms, or 
banquet rooms in restaurants where 
community service clubs or others may 
meet. The requirement for a 
permanently installed assistive listening 
system in such an assembly area is 
triggered by any of the following: (1) If it 
accommodates fifty or more people; (2) 
if an audio amplification system is 
provided; or (3) if it is used regularly as 
a meeting or conference room. 

UFAS section 4.1.2(18)(b) allows for 
the provision of portable listening 
systems in certain assembly areas 
where there is no audio amplification 
system. Paragraph 19(b) requires either 
a permanently installed listening system 
or wiring for a portable system where 
the assembly area does not trigger the 
requirement that a permanently 
installed system be provided. A 
requirement has also been added for 
signage notifying patrons of the 
availability of a system. 

Paragraph (19)(b) provides greater 
guidance that UFAS regarding the 
requirements for assistive listening 
devices or receivers. UFAS section 
4.1.2(18)(b) requires that a reasonable 
number of people with hearing 
impairments be assisted. Paragraph 
(19)(b) requires assistive listening 
devices or receivers equal to 4 percent 
of the total number of seats, but in no 
case less than two, which would provide 
measurable guidance. This provision is 
important due to a misunderstanding of 
the need for assistive listening devices 
to enable those with hearing 
impairments to use assistive listening 
systems. Assistive listening systems, in 
constrast to audio amplification 
systems, are designed to transmit sound 
as directly as possible to a receiver/ 
transducer used in the ear of the 
listener. A common misunderstanding is 


that all individuals with hearing 
impairments use a T-switch on a hearing 
aid to interact with a transmitter. Thus, 
it is often believed that a transmitter 
alone is sufficient. This is obviously 
untrue for those individuals with hearing 
impairments who do not or cannot use 
hearing aids. Less obvious is the fact 
that hearing aids are not required to be 
sold with a T-switch. Furthermore, not 
all assistive listening systems are 
compatible with hearing aids. Therefore, 
a requirement for a specific number of 
assistive listening devices or receivers is 
essential for those who need such 
devices. 

The Bureau of the Census has 
reported that there are 7,213,000 
individuals who have difficulty hearing 
what is said in a normal conversation 
with another person. Bureau of Census, 
Disability Functional Limitation and 
Insurance Coverage: 1984-85. This 
number does not include those who 
cannot hear at all. At the time the study 
was conducted, this number represented 
slightly more than 4 per cent of the total 
population aged 15 and older. This is a 
conservative number. There are other 
studies which indicate that a greater 
percentage of individuals have a hearing 
impairment such as the National Center 
for Health Statistics which found a 7.9 
per cent rate. National Health Interview 
Survey, 1979-80. New York State census 
estimates the population of persons with 
hearing impairments at 9 per cent of the 
population. Section 1102.6(c) of the New 
York State Uniform Fire Prevention and 
Building Code requires the minimum 
number of assistive listening devices or 
receivers to be provided to be-equal to 9 
per cent of the total number of seats for 
buildings with seating of up to 1,000 
seats. 

Question 17: The Board seeks 
information regarding the use of 
permanently installed versus portable _ 
assistive listening systems. Specifically, 
in which types of assembly areas would 
one type of system be preferable to the 
other? For example, (1) should areas 
with fixed seating such as movie 
theaters or play houses have permanent 
systems; and (2) should shopping malls 
where temporary seating may be 
provided for special events have wiring 
for portable systems? Additionally, the 
Board seeks information regarding 
which types of systems (infra-red, 
induction loop, and FM radio) may work 
best in a given environment. 

Question 18: An additional 
communication barrier is imposed at 
sales and service counters, teller 
windows, box offices, and information 
kiosks where a physical barrier 
separates service personnel and 
customers. Persons with certain hearing 
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impairments can benefit from the 
provision of an assistive listening 
system at some of these facilities. The 
Board seeks information regarding the 
extent and scope of this problem; the 
need for assistive listening systems; 
ways in which they could be provided; 
and costs. If services are provided at 
several points along a counter such as 
teller windows at a bank should scoping 
provisions be based on a percentage of 
the total number, or a minimum of one? 

Paragraph (20) adds a new scoping 
provision for automated teller machines 
and requires that where such machines 
are provided, at least one machine must 
comply with 4.34 (automated teller 
machines). Paragraph (20) also includes 
an exception which states that drive-up- 
only automated teller machines are not 
required to comply with 4.34.2 (controls) 
and 4.34.3 (clearance and reach range). 
The technical specifications for 
automated teller machines are discussed 
at 4.34. 


4.1.4 Reserve 
4.1.5 Accessible Buildings: Additions 


This section states that each addition 
to an existing building or facility shall 
be regarded as an alteration and shall 
comply with the scoping provisions for 
new construction, as well as alterations; 
the applicable technical specifications in 
sections 4.2 through 4.34; and special 
application sections 5 through 9. Section 
3.5 defines an “addition” as an 
expansion, extension, or increase in the 
gross floor area of a building or facility. 


4.1.6 Accessible Buildings: Alterations 


Paragraph (1) is based on UFAS 
section 4.1.6(1) and sets out general 
requirements for alterations. An 
“alteration”, as defined in section 3.5 of 
the guidelines, means any change to a 
building or facility that affects or could 
affect the usability of the building or 
facility or any part thereof. Alterations 
include, but are not limited to, 
remodeling, renovations, rehabilitation, 
reconstruction, historic restoration, 
changes or rearrangement of the 
structural parts or elements of a building 
or facility, changes or rearrangement in 
the plan configuration of walls and 
partitions, and extraordinary repair. 
Normal maintenance, reroofing, painting 
or wallpapering, or changes to 
mechanical or electrical systems are not 
considered to be alterations unless they 
affect the usability of the building or 
facility. 

Paragraph (1)(a) is a new provision 
and states that no alteration may be 
undertaken which decreases or has the 
effect of decreasing accessibility or 
usability of a building or facility. The 
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Board has seen cases where existing 
facilities that incorporated accessibility 
features have been altered and the 
accessible features have been removed 
with the result that the overall 
accessibility of the facility has been 
decreased. The Board believes that this 
is contrary to the purposes of the ADA. 
Even when an existing facility exceeds 
the minimum scoping provisions of these 
guidelines, alterations should not result 
in a decrease in the level of 
accessibility. For example, if an existing 
facility has two entrances, each of 
which is accessible by means of a ramp 
complying with 4.8 (ramps), it would not 
be permissible to replace one of the 
ramps with steps even though section 
4.1.3(8) provides that at least one 
principal entrance at ground level must 
be accessible. 

Paragraph (1)(b) sets out the general 
requirement that if an existing element, 
space, or common area is altered, then 
each such altered element, space, or 
common area must comply with the 
applicable scoping provision for new 
construction. The key point is whether 
the alteration presents an opportunity to 
make the element, space, or common 
area being worked on accessible. For 
example, if a conference center plans to 
replace its audioamplification system, 
the facility would have to comply with 
section 4.1.3(19)(b) of the guidelines and 
install a permanent assistive listening 
system. If a parking garage restripes its 
parking spaces and does not have the 
number of accessible parking spaces 
required by 4.1.2(5)(a), the facility would 
have to provide the required number of 
such spaces. 

Paragraph (1)(c) provides that if an 
escalator or stair is planned or installed 
where none existed previously and 
major structural modifications are 
necessary for such installation, then a 
means of accessible vertical access must 
be provided that complies with 4.7 (curb 
ramps), 4.8 (ramps), 4.10 (elevators), or 
4.11 (platform lifts). UFAS section 
4.1.6(1)(b) contains a similar 
requirement which is derived from 
MGRAD. 36 CFR 1190.33(a)(3). 

Paragraph (1)(d) states that if 
alterations of single elements, when 
considered together, amount to an 
alteration of a room or space in a 
building or facility, then the entire room 
or space must be made accessible. For 
example, if renovations are planned to a 
restroom, including new plumbing, 
water closets, toilet stalls, and 
lavatories, then the entire restroom, 
including the doorway, would have to 
comply with the technical specifications 
for accessible restrooms (4.22). 

Paragraph 1(e) clarifies that this 
section does not impose a requirement 


for greater accessibility than would be 
required for new construction. For 
example, if the elevators and stairs in a 
building are being altered and the 
elevators are made accessible, then no 
accessibility modifications are required 
to the stairs connecting levels now 
connected by the accessible elevators 
since the scoping provisions for new 
construction require only stairs 
connecting levels that are not connected 
by an elevator to comply with 4.9 
(stairs). However, if modifications to the 
stairs are required by a local code to 
correct unsafe conditions, then the 
modifications must be done in 
accordance with these guidelines unless 
technically infeasible (this term is 
discussed under paragraph (1)(g)). 

Paragraph (1)(f) concerns alterations 
limited solely to electrical, mechanical, 
or plumbing systems, or to asbestos 
removal and is further discussed in a 
note to paragraph (2). 

Paragraph (1)(g) contains an exception 
if it is “technically infeasible” to fully 
comply with the accessibility 
requirements for alterations. Section 
303(a)(2) of the ADA contemplates such 
an exception when it states that 
alterations are to be made in an 
accessible manner “to the maximum 
extent feasible.” The legislative history 
explains the phrase “to the maximum 
extent feasible” was used to allow for 
the occasional case in which the nature 
of an existing facility is such as to make 
it virtually impossible to renovate the 
building in a manner that results in its 
being fully accessible. H. Rept. 101-485, 
pt. 2, at 114. The term “technically 
infeasible” is defined in section 3.5 of 
the guidelines as meaning that an 
alteration has little likelihood of being 
accomplished in an accessible manner 
because existing structural conditions 
would require removing or altering a 
load-bearing member or because site 
constraints prohibit modification or 
addition of elements, spaces or features 
necessary to provide accessibility. '2 


12 UFAS uses the term “structurally 
impracticable” to describe alterations which have 
little likelihood of being accomplished in an 
accessible manner without removing load-bearing 
structural member and/or incurring an increased 
cost of 50 percent or more of the value of the 
element of the building or facility involved. Section 
303(a)(1) of the ADA and these guidelines use the 
term “structurally impracticable” to describe an 
exception in new construction. See, section 4.1.1(5) 
of these guidelines and related discussion. Thus, 
these guidelines use the term “technically 
infeasible” to describe the exception for alterations. 
A cost factor is not included in the definition of 
“technically infeasible” because section 303(a)(2) of 
the ADA addresses the issue of cost in the context 
of alterations that affect or could affect usability of 
or access to an area of the facility containing a 
primary function. See section 4.1.6{2) of these 
guidelines and related discussion. 
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As in the case of the exception for 
structural impracticability in new 
construction, the technically infeasible 
exception for alterations is not to be 
viewed as an all-or-nothing proposition. 
If it is technically infeasible to comply 
with some of the requirements for 
alternations, but technically feasible to 
comply with others, then the other 
requirements must be met. Any altered 
feature of the facility or portion of the 
facility that can be made accessible, 
must be made accessible to the 
maximum extent feasible. 

Paragraph (1)(h) incorporates the 
exception from section 303(b) of the 
ADA which does not require the 
installation of an elevator in newly 
constructed or altered facilities that are 
less than three stories or have less than 
3,000 square feet per story unless the 
building is a shopping center, a shopping 
mall, the professional office of a health 
care provider, or another type of facility 
or determined by the Attorney General. 
This exception is discussed in detail 
under the new construction 
requirements. See, section 4.1.3(5). 

Paragraph (2) restates the requirement 
of section 303(a)(2) of the ADA with 
respect to alterations that affect or could 
affect the usability of or access to an 
area of the facility containing a primary 
function. In the case of such alterations, 
the path of travel to the altered area and 
the restrooms, telephones, and drinking 
fountains serving the altered areas must 
be made accessible to the extent that 
these additional accessibility features 
are not disproportionate to the overall 
alterations in terms of cost and scope, 
as determined under criteria established 
by the Attorney General.'* The 
Department of Justice regulations will 
address the implementation of this 
provision. 

Paragraph (3) contains special 
technical provisions for alterations to 
existing buildings and facilities where it 
is technically infeasible to comply with 
certain provisions of 4.2 through 4.34 or 
where other specified conditions 
prevent compliance. For example, 
paragraph (3){a) allows slightly steeper 
slopes for short curb ramps and interior 
or exterior ramps to be constructed on 
existing sites or in existing buildings or 
facilities where space limitations ~ 
prohibit compliance with 4.8.2 which 
requires a maximum slope of 1:12 in new 
construction. Paragraph (3)(e)(i) permits 
the installation of at least one unisex 


13 Paragraph (1)(f) provides that this requirement 
does not apply if the alteration work is limited 
solely to the electrical, mechanical, or plumbing 
system or to asbestos removal, and does not involve 
the alteration of any elements or spaces required to 
be accessible under these guidelines. 





toilet per floor located in the same area 
as existing toilet facilities where it is 
technically infeasible to modify existing 
toilet facilities to comply with 4.22 (toilet 
rooms) and. 4.23. (bathroems, bathing 
facilities, and shower rooms), Each: 
unisex toilet must contain one water 
closet complying with 4.16 (water 
closets) and one lavatory 
with 4.19 (lavatories and mirrors), and 
the door must have a privacy. latch. The 
other special technical provisions relate 
to extension of handrails at stairs 
(paragraph (3)(b)}; automatic door 
reopening devices in elevaters 
(paragraph (3){c}{i)); inside car 
dimensions in elevators (paragraph 
(3)(c)(ii) clear opening width 
requirements for deors (paragraph 
(3)€d)Gi)); thresholds at doors auerneree 
(3)(d) Gi): accessible seating and 

companion seating in assembly areas: 
(paregraph (3)(g)(); and performing 
areas in as ly areas (paragraph 
(3)(g)(ii)). Paragraph (f} adds provisions 
for directional signage indicating the 
nearest accessible entrances and toilet 
or bathing facilities when an entrance 
other than a principal entrance is made 
accessible and when inaccessible toilet 
or bathing facilities are allowed to 
remain in an existing-building or facility. 
4.1.7 Accessible Buildings: Historic 
p : 


This section implements section 504fc} 


of the ADA which requires that the 
idelines include 


gui s and 
requirements for alterations that will 


UFAS section 4.1.7(1)}(a}. Paragraph 
(1)(a) of the guidelines incorporates 
UFAS section 4.1.7{1)}{a) and defines 
qualified historic buildings or facilities 
as those buildings and facilities that are 
eligible for listing in the National 
Register of Historic Places, or such 
properties designated as historic under a 
State or local law. 

Section 504(c} of the ADA further 
requires that with respect to alterations 
of buildings and facilities that are 
eligible for listing in the National 
Register of Historic Places, the 
guidelines shall, at a minimum, maintain 
the and requirements 
established in UFAS sections: 4.1.7 (1) 
and (2}. Paragraphs (1) (a), (b), and (c} of 
the guidelines incorporates UFAS 
section 4.1.7({1) and provides for 
comments to be obtained from the 
Advisory Council on Historic 
Preservation {Advisory Council} when 
required by section 106 of the National 
Historic Preservation Act of 1966, as 
amended, before altering a qualified 
historic building or facility with respect 


to whether the. requirements for 
accessible routes (exterior and interior}, 
ramps, entrances, toilets, parking and 
displays and signage: would threaten:or 
destroy the historic significance of the 
building or facility. If the Advisory 
Council mekes a written determination 
that the accessibility requirements for 
any of these features would threaten or 
destroy the historic significance of the 
building or facility, the alternative 
minimum requirements listed in 
paragraphs (2} (a} through (h) of the 
guidelines may be used for that feature. 

Question 19: With regard to those 
buildings and facilities designated as. 
historic under State or local law, section 
504(c) of the ADA requires that the 
guidelines contaim procedures 
equivalent to those established for 
bui and facilities that are eligible 
for listing im the National Register of 
Historie Places. Those States and local 
governments that have their historic 
preservation programs certified by the 
Secretary of the Interior for fanding 
purposes pursuant to the National 
Historie Preservation Act of 1966, as 
amended, are required to establish 
qualified State historic preservation 
review boards and local historic review 
commissions. 16 U.S.C. 470e. The Board 
seeks comments on the appropriateness 
of using those State boards and local 
commissions, where they exist, for 
purposes of making a written 
determination whether the requirements 
for accessible features would threaten 
or destroy the historic significance of 
properties designated as historic under 
their State or local program. The Board 
also seeks comments om what 
procedures should be used for State and 
local governments whose historic 
preservation programs are not certified 
by the Secretary of Interior. 

Question 20: Paragraphs (2) fa} 
through fe) of the guidelines incorporate 
UFAS section 4.1.7(2) and provide 
alternative minimum requirements for 
accessible routes, entrances, toilets, and 
displays and signage that may be used 
when the Advisory Council determines 
that complying with a specific 
accessibility requirement would 
threaten or destroy the historic 
significance of the building or facility. 
For instance, paragraph (2}{b) provides 
that if the Advisory Council determines 
that making a principal entrance of a 
facility accessible would threaten or 
destroy the historic significance of the 
building and no other entrances. used by 
the public can comply with 4.14 
(entrances}, then an entrance not used 
by the public but “open funlocked}” may 
be made accessible. Directional signage 
must be provided at the inaccessible. 


Federal Register / Vol: 56, No. 14 / Tuesday, January 22, 1991 / Proposed Rules 


entrance indicating the location of the 
aceessible entrance. The intent of the 
provision:is to provide convenient and 
independent access to individuals with 
disabilities im a manner consistent with 
that provided other members of the 
public. Fhe Board realizes, however, 
that this requirement may result in 
security problems. The Board is 
considering changing this provision to 
allow security needs to be addressed as 
long as convenience and independent 
access is facilitated at the other 
entrance. The Board seeks comments 
regarding this issue. 


4.2 through 4.34 Technical 
Specifications. 

The following sections of the 1980 
version of the ANSI A¥17.1 standard are 
taken from UFAS and reprinted in the 
guidelines: ** 

4.2 Space Allowance and Reach Ranges 
Accessible Route 
Protruding Objects 
Ground and Floor Surfaces 
Parking and Passenger Loading Zones 
Curb Ramps - 
Ramps 
Stairs 
Elevators 
Platform Lifts 
Windews. 
Doors 
Entrances: 
Drinking Fountains and Water Coolers 
Water Closets 
Toilet Stalls 
Urinals 
Lavatories and Mirrors 


.21 Shower Stalls 
Toilet Rooms 

. Bathing Facilities, and 
Shower Rooms — 
4.24 Sinks 
4.25 Storage 
4.26 Handrails, Grab Bars, Tub and Shower 
Seats 

Controls and Operating Mechanisms 

Alarms 

Detectable Warnings 

Signage 

Telephones: 
4.32 Seating, Tables, and Work Spaces 
4.33 Assembly Areas 


UFAS contains modifications and 
additions to the ANSI A117.1 standard. 
Unless otherwise discussed below, the 
modifications and additions contained 
in UFAS are incorporated in these 
guidelines and noted by italics. 

The ANSI A117.1 standard has been 
generally accepted by the private sector. 


4.27 
4.28 
4.29 
4.30 
4.31 


14 The ANSI A117.2 standard is reprinted with 
permission from the American National Standards 
Institute. Copies of the ANSI A117.1 standard may 
be purchased from the American National 
Standards Institute at 1430 Broadway, New York, 
N.Y. 10088 
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The appendix to the guidelines contains 
additional information about some of 
the technical specifications. Those 
section numbers are marked with an 
asterisk in the guidelines. After the 
Department of Justice establishes 
accessibility standards based on these 
guidelines, the Board intends to make 
available manuals explaining the 
standards and to provide training and 
technical assistance. 

As discussed below, the Board 
proposes to modify or add provisions to 
the following technical specifications 
which are also noted by italics: 15 


4.3.10 Accessible Route: Egress 

4.3.11 Accessible Route: Areas of Refuge 
4.5.3 Ground and Floor Surfaces: Carpet 
4.7.7 Curb Ramps: Detectable Warnings 
4.9.2 Stairs: Treads and Risers 

4.9.5 Stairs: Detectable Warnings 

412 Windows 

4.22.3 Toilet Rooms: Clear Floor Space 
4.23.3 Bathrooms: Clear Floor Space 
4.28 Alarms 

4.29 Detectable Warnings 

4.30 Signage 


The Board also proposes to add a 
section 4.34 for automated teller 
machines. Wherever possible, the Board 
has attempted to be consistent with the 
planned revisions to the ANSI A117.1 
standard when proposing modifications 
or additions to the technical 
specifications. 

In addition, the Board is considering 
possible changes to or seeks information 
regarding the following sections: 

4.3 Accessible Route: Travel Distance 

4.3 Accessible Route: Ramps and Stairs 

4.4 Protruding Objects: General 

4.5 Ground and Floor Surfaces: Slip 
Resistance 

4.8 Ramps: Slip Resistance 

4.8.2 Ramps: Slope and Rise 

4.10 Elevators: Handrails 

4.17 Toilet Stalls: Width and Grab Bars 

4.33 Assembly Areas: Row Spacing and 
Lines of Sight 

The Board also seeks comments 

regarding adding a new section for 

dressing and fitting rooms. 

Those sections that the Board is 
proposing to modify or add to, or that 
the Board is considering possible 
changes to or seeks information on, are 
discussed below. 


4.3 Accessible Route: Travel Distance 


Question 21: At least one accessible 
route must be provided within the 
boundary of the site from public 
transportation stops, accessible parking, 
and accessible passenger loading zones, 
and public streets or sidewalks to the 


15 The proposed changes to sections 4.3.10; 4.5.3; 
4.12; 4.22.3; and 4.23.3 relate to modifications and 
additions made by UFAS and do not affect the 1980 
or 1986 versions of the ANSI A117.1 standard. 


accessible building entrance they serve. 
The Board recognizes that there is some 
concern among persons with disabilities 
regarding the issue of travel distances 
between points on an accessible route, 
especially lengthy travel distances 
between accessible parking spaces and 
accessible building entrances. The more 
direct routes are frequently inaccessible. 


. The Board is considering adding specific 


language to section 4.3 to address this 
issue and seeks comment on the 
following options: (1) The accessible 
route shall be the “shortest possible 
route”; (2) the accessible route shall be 
the “shortest, most direct route 
practicable”; or (3) the route of travel for 
persons with disabilities, including an 
accessible building entrance and an 
accessible route, shall, to the maximum 
extent feasible, coincide with the route 
of travel for the general public. 


4.3 Accessible Route: Ramps and 
Stairs 


Question 22: An accessible means of 
vertical access such as a ramp must be 
provided if an accessible route has 
changes in level. Stairs are not 
permitted as part of an accessible route. 
Although many ambulatory persons 
with mobility impairments require 
elements of an accessible route such as 
a firm, stable, and slip resistant ground 
and floor surfaces, they may be unable 
to maintain balance where the cross 
slope of a path exceeds 1:50 or may 
experience more difficulty negotiating 
ramps, than stairs. For example, 
individuals with above knee 
amputations may not have the ability to 
flex a prosthetic knee joint while 
walking. Given this information, should 
the Board include a requirement for 
stairs to be provided adjacent to ramps 
when they are part of an accessible 
route? 


4.3.10 Accessible Route: Egress 


4.3.11 Accessible Route: Area of 
Refuge 


Section 4.3.10 provides that accessible 
routes serving any accessible space or 
element shall also serve as a means of 
egress for emergencies or connect to an 
accessible place of refuge. See, section 
4.1.3(9) for discussion of related scoping 
provisions for accessible means of 
egress and areas of refuge. Neither 
UFAS nor the ANSI A117.1 standard 
contain any technical specifications for 
places of refuge, but rather state that 
such areas shall comply with the 
requirements of the administrative 
authority having jurisdiction. 

The model building codes and the Life 
Safety Code of the National Fire 
Protection Association include 
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provisions for areas of refuge as part of 
a horizontal exit. A horizontal exit is an 
option utilized in certain cases to satisfy — 
partially the requirement for multiple 
exits from a building, and is not a 
“required” type of exit. Very few 
existing buildings, other than hospitals, 
have horizontal exits or their associated 
areas of refuge. As described in the 
building and life safety codes, areas of 
refuge address the space needs of the 
entire building population on the floor 
level in question and go far beyond the 
needs of people with disabilities. 

The Board proposes to delete the 
provisions requiring that areas of refuge 
comply with the requirements of the 
administrative authority having 
jurisdiction and to add a new section 
4.3.11 titled “Areas of Refuge” that 
would provide technical specifications 
for such areas. 

The report of the Board sponsored 
research project on egress, the proposed 
BCMC scoping provisions for the ANSI 
A117.1 standard, and the Uniform 
Building Code were considered in 
developing the new section. As defined 
in section 3.5, an “area of refuge” is an 
area, which has direct access to an exit 
stairway, where people who are unable 
to use stairs may remain safely to await 
further instruction or assistance during 
emergency evacuation. Section 4.3.11 
requires that each area of refuge have a 
one-hour minimum fire-resistive 
separation and direct access to an exit 
stairway (if above or below the ground 
floor level). In addition, an area of 
refuge may have access to an egress 
elevator where such elevator is designed 
and constructed as being suitable for 
emergency evacuation when operated 
by trained emergency service personnel. 
Each area of refuge is required to 
provide a minimum of two wheelchair 
spaces (30 inches by 48 inches each) 
which may not be part of, nor encroach 
upon, any required exit, corridor, or 
landing dimension. A landing in an exit 
stair which does not contain a standpipe 
may be used as an area of refuge if the 
requirements of the preceding sentence 
are met. Section 4.3.11 also contains 
provisions for travel to an area of 
refuge; doors; a two-way communication 
system with both visible and audible 
signals; and signage. 


4.4.1. Protruding Objects: General 


Question 23: Section 4.4.1 provides 
that objects protruding from walls with 
their leading edges between 27 inches 
and 80 inches above the finished floor 
(e.g., telephones) may protrude no more 
than 4 inches into walks, halls, 
corridors, passageways, or aisles. The 
Board seeks information on whether this 
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prevision.is adequate in preventing a 
hazard te persons with impaired vision 
whe oftem use the wall as a shoreline, 
especially people with low vision who 
sometimes do not use mobility aids such 
as canes and dog gnides. 

Question 24: Section 4.4.1 further 
provides that objects with their leading 
edges at or below 27 inches above the 
finished fleor may pretrude any amount. 
This. provision is based om an 
assumption that most people: with 


object can be detected if its lowest 
surface is not more than 27 inches above 
the floor. The Board seeks. information 
on whether this provision gives 
adequate warning to individuals who 
use canes. and those who donot use 
canes. If adequate warning is not given, 
what changes should be made to. the 
provision? 
4.5 Ground and Floor Surfaces: Slip 
Resistance 
4.8 Ramps: Slip Resistance 

Pleors, walks, ramps, stairs, and curb 
cuts along accessible routes and im 
accessible rooms and spaces are: 
required to be stable, firm, and slip 
resistant; however, no quantitative 
measure has been assigned for slip 
resistance. This has led to the use of 
some inappropriate materials, especially 
for ramps. To address this issue, the 
Board sponsored a research project 
involving tests of actual subjects with 
disabilities walking or wheeling across a 
device to measure frictional forces 
under @ variety of conditions. While the 
coefficient of friction. under these 
conditions is a dynamic variable, which 
cannot be readily measured im the field, 
the static coefficient of friction cam 
serve as am approximation. The research 
project concluded that persons: with 
disabilities have a need-for greater 
friction on walking surfaces than do 
others. The research project report, Slip 
Resistont Surfaces, is available from the 
Board! and the National Technical 
Information Services (NTIS), Springfield, 


Virginia. 

Based on the findings of the research 
project, the Board is consid 
assigning a value for slip resistance im 
the technical specifications for ground 
and floor surfaces, and ramps. 
Specifically, the Board is considering 
requiring ground and floor surface 
materials (other than om ramps} to: have 
a static coefficient of friction: of 6.6; and 
ramp materials: to have a static 
coefficient of friction of &8. These 
values, would be measured on a clean, 
dry surface installed according to. the 
manufacturer's instructions. The 


research project report includes a list of 
common building materials and their 
respective coefficients. As measured, 
they provide an approximation of 
surface properties needed to ensure. 
accessibility. 

Queston 25: The Board! recognizes that 
the slip resistance of materials varies 
widely due to factors over which the 
builder or designer has ne control, such 
as the maintenance of the surface and 
the presence of water or other 
contaminants. These factors cannot be 
addressed by a design or construction 
standard. Nevertheless, inclusion of 
values for slip resistance will: require 
builders and designers to consider 
carefully the choice of materials and 
will at least discourage: the use of 
inappropriate materials. The Board 
seeks comments on whether this 
approach is workable or whether there 
is a better method of measuring slip 
resistance. Comment is also sought on 
whether appropriate values for slip 
resistance should be included for ground 
and floor surfaces in other sections such 
as bathing facilities (4.23). 


4.5.3 Ground and Floor Surfaces: 
Carpet 

This section provides among other 
things that the maximum pile height for 
carpet or carpet tile used on a ground or 
floor surface shall be % inch. UFAS 
added a provision which does: not 
appear in the ANSI A117.1 standard that 
if carpet tile is used on an accessible 
ground or floor surface, it shall have a 
maximum combined thickness of pile, 
cushion, and backing height of 4 inches. 
The Board has not adopted the UFAS 
provision. 
4.8.2 Ramps: Slope and Rise 


Question 26: Section 4.8.2 provides 
that the least possible slope shall be 
used for any ramp and that the 
maximum slope of a ramp in new 
construction shall be 1:12. The Board is 
aware of concerns which have been 
raised regarding the 1:12 maximum slope 
of a ramp in new construction. On 
lighter weight sport-type wheelchairs, 
the axle is frequently placed forward to 
allow a tighter turning radius and to 
reduce the weight on the front wheels, 
making the risk of tipping backward on 
a steep ramp in such a wheelchair 
greater than in a standard wheelchair. 
The number of persons using lighter 
weight sport-type wheelchairs has 
increased im recent years. Additionally, 
individuals using standard wheelchairs 
who have poor upper body strength 
have difficult negotiating ramps with a 
1:12: slope. Research conducted in the 
mid-1970s at the University of Syracuse 
showed that only 56 percent of the 
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individuals could negotiate a full 30 foot 
run of a ramp with a 1:12 slope. 
Accessible Buildings for People with 
Walking and Reaching Limitations, U.S. 
Department of Housing and Urban 
Development (1979). Of those subjects: 
unable to use a 1:12 ramp, 65 percent 
were able to travel 30 feet of a #:16- 
ramp. For any requirement, there is 
some percentage of persons whe are not 
accommodated. The Board seeks 
comments regarding whether the 1.22 
maximum slope should be changed and 
what costs would be associated with a 
reduction of this maximum slope? 


4.9.2 Stairs: Trends and Risers 


The analogous UFAS section pravides 
that open risers are not permitted on 
accessible routes.?® Since stairs are 
never part of an accessible route, the 
Board proposes to prohibit open risers 
on stairs. 


4.10 Elevators 


Question 27: The lack of handrails in 
elevators often presents unique 
problems for ambulatory persons with 

mobility impairments. Many State and 
local accessibility codes require 
handrails in elevators and the elevator 
industry recommends they Se included. 
See, National Elevator Industry 
Institute, Minimum Passenger Elevator 
Requirements for the Handicapped. The 
Board seeks comments on whether 
handrails should be required in elevator 
cars and, if so, should they comply with 
the technical specifications for handrails 
at 4.26? What specific location and 
mounting requirements should apply? 
Where should handrails be located in. 
relationship to elevator controls? 


4.12 Windows 


This section is reserved in UFAS. 
MGRAD has adopted the previsions for 
windows from the 1996 version of the 
ANSI A117.1 standard. 36:CFR 
1190.31(j); 1190.40. The Board proposes 
to include those provisions in the ADA 
guidelines. 

4.17 Toilet Stalls: Width and Grab 
Bars 


Question 28: Section 4.17.3 requires 
use of the 60 inch wide standard stall 
(Figure 30{a)} and alfows the 36 inch or 
48 inch wide alternate stalls (Figure 
30(b)) only in alterations where 
provision of the standard stall is 
technically infeasible or where local 
plumbing codes prohibit reduction in the 


:16'This provision was originally added by UFAS 
to the 1960-versfor of the ANSI A117.T standard. 
The 1986 version of the ANSI A117.1 standard 
incorporates the UFAS provision. 
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number of fixtures.*7 A 60 inch width 
allows a clear space on one side of the 
toilet to enable persons who use 
wheelchairs to perform a side or 
diagonal transfer from a wheelchair to 
the toilet. However, some persons with 
disabilities who use mobility aids such 
as a walker, cane or crutches are better 
able to use the dual parallel grab bars in 
the 36 inch wide alternate stall to 
achieve a standing position. These 
persons feel that dual parallel grab bars. 
are most effective for their needs. A 
possible way to accommodate these 
individuals as well as wheelchair users 
who require the standard 60 inch wide 
stall is to require movable grab bars. 
The design might provide 
accommodations for a wider range of 
persons. The Board requests information 
on the following questions: 

(a) Section 4.17.6 requires grab bars in 
toilet stalls to comply with 4.26. Section 
4.26.3 specifies structural strength at any 
point along the grab bar. If properly 
installed, can movable grab bars 
available on the market comply with 
4.20.37 

(b) What are the costs associated with 
installation of movable grab bars in both 
new construction and alterations as 
compared to a standard stall? 

(c) If movable grab bars are left in a 
‘parallel position can they be moved 
ae by a person with a severe 

ability impairment who needs the 
coqettian clearances provided in the 
standard stall? 

(d} How do movable grab bars 
compare te currently required grab bars 
with respect to general maintenance and 
susceptibility to abuse and vandalism? 

(e) Should movable grab bars be 
required only in certain occupancy types 
such as nursing homes or airports? 

Question 29: Another option is to 
require that a 36inch wide alternate 
stall or a conventional, non-accessible 
stall be equipped with dual parallel grab 
bars. This would be required in addition 
to the 60-inch wide standard stall with 
its. current grab bar requirements. The 
Board seeks comments on this option, 
including whether a conventional stall, 
which may vary in width, would provide 
adequate clearance between the grab 
bars to assure individuals of sufficient 
leverage for rising to a standing position. 
4.22.3 Toilet Rooms: Clear Floor Space 
4.23.3 Bathrooms: Clear Floor Space 

These sections require an 
unobstructed turning space complying 
_ with 4.2.3 (a clear space of 60 inch 
diameter} to be provided within an 


17 The ANSI A117.1 standard allows either the 
standard or alternate :teliet stalls to be used in new 
construction or alterations. 


accessible toilet room and an accessible 
bathroom. UFAS added an exception 
which does not appear in the ANSI 
A117.1 standard allowing a toilet room 
or bathroom with only one water closet 
and one lavatory (and one bathtub or 
shower in the case of a bathroom) to 
have a clear floor space of 30 inches by 
60 inches. The Board proposes to omit 
this UFAS exception from the sections. 


4.28.1 Alarms: General 
4.28.3 Alarms: Visual Alarms 


These sections are based on a Board 
sponsored research project on visual 
signals. The research project included 
human factors tests on the 
characteristics of visual signals which 
might be used as emergency alarms for 
persons with hearing impairments and 
involved over 200 se achlenta in both 
laboratory and field settings. Copies of 
the research project report, Visual 
Signals Project, are available from the 
Board and the National Technical 
Information Service, Springfield, 
Virginia. The Board has presented the 
results of the research project to the 
ANSI A117 Committee which is in the 
process of revising the ANSI A127.1 
standard. The Board has attempted to 
be consistent with the planned revisions 
to these sections in the ANSI A117.4 
standard. 

The research team that conducted the 
project considered the level of coverage 
and cost, and recommended the use of 
visual signals in all restrooms; any other 
public use or common use areas where 
an individual with a hearing impairment 
is likely to be alone at anytime such as 
hallways, lobbies, employee lounge 
areas, and copier rooms; and individual 
work stations where an individual with 
a hearing impairment is an assigned 
cccupant. The Board has incorporated 
this recommendation in section 4.28.1, 
except for requiring visual signal 
appliances at individual work stations 
because it is not possible to know during 
the design and construction of a building 
which individual work stations might be 
occupied by persons with hearing 
impairments. The provision of @ visual 
signal appliance at a particular work 
tation would be an issue of reasonable 
accommodation when an individual 
with a hearing impairment is employed. 
The Board has also incorporated in 
section 4.28.3 the findings of the 
research project regarding those 
photometric and placement features 
which were generally effective in 
altering people with hearing 


impairments. 
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4.28.2 Alarms: Audible Alarms 
Question 30: This section establishes 
sound levels for audible emergency 
alarms. Many individuals confuse 
audible emergency alarms with other 
auditory signals such as elevator ~ 
emergency bells. Standardization of 
emergency alarms within buildings and 
facilities should alleviate this problem 
and provide a greater likelihood of 
timely responses. The Board seeks: 
comment on whether this concern is an 
accessibility issue to be addressed in 
these guidelines or a life safety issue 
equally affecting all members of the 
general public which is more 
appropriately addressed by other codes? 
4.28.4 Alarms: Auxiliary Alarms 
This section concerns the provision of 
visual alarms for hearing impaired 
persons in dwelling units and sleeping 
accommodations. See, section 9.3 and 
related discussion on requirements for 
visual alarms in hotels, motels, inns, 


lodging. The Board proposes to add a 
provision to this section which would 
require that when visual alarms are in 
place, they shall be visible in ali areas of 
the unit or room. 


4.29.2 Detectable Warnings on 
Walking Surfaces 


A detectable warning is a 
standardized surface feature built in or 
applied to walking surfaces or other 
elements to warn individuals with visual 
impairments of hazards on a circulation 
path {e.g., walks, hallways, courtyards, 
stairways, and stair eahenah Persons 
with little or no usable vision rely on 
tactile, sound, and resilience contrasts 
to detect hazards. Persons with some 
vision rely on visual contrasts to detect 
hazards. 

When the Board developed MGRAD 
in the early 1980's, it reserved most of 
the sections on detectable warnings 
(then called tactile warnings) pending 
research on the area and the same was 
done in UFAS.*® In 1985, the Board 
sponsored a research project which: 
compared a variety of existing surface 
treatments for detectability. The 
research project found that, of various 
cues detectable by cane and foot, 
textural changes are the least 
detectable. Grooves are not only poorly 
detectable but may fill with dirt, floor 


18 The 1986 version of the ANS? A117.2 standard 
requires detectable warning textures on walking 
surfaces to consist ef aggregate concrete, 
cushioned surfaces made of rubber or plastic, raised 
strips, or grooves (indoor only} and to contrast with 
the texture of the surrounding surface. ANSE 
A117.4-1886, section 4.27.2. 
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wax, snow and ice, and other materials 
so as to be indistinguishable from 
normal expansion joints, tile grout, and 
other surface characteristics. From the 
perspective of simple detection, artificial 
grass, ribbed matting, and a ¥% in 
checker plate were all found reliable at 
the rate of 80 per cent or better. Even 
though there was a high detectability 
rate, subjects were unable to recognize 
these surfaces as “warnings” since they 
were commonly used as flooring and 
walking surfaces. 

When the Board revised MGRAD in 
1987-88, it continued to reserve most of 
the sections on detectable warnings 
because the findings of the research 
project did not support the use of any 
one surface or material that would 
consistently serve as a detectable 
warning. However, subsequent research 
sponsored by the U.S. Department of 
Transportation, Urban Mass Transit 
Administration in 1987, compared the 
detectability of vinyl synthetic rubber 
warning tiles with raised domes, and 
pvc and epoxy poly aggregate corduroy 
with domed ridges. Both features were 
found to be highly detectable but results 
suggest that the raised dome tile was 
readily discriminated from other 
surfaces even when installed adjacent 
to materials with similar resiliency 
characteristics. See, Tactile Warnings to 
Promote Safety in the Vicinity of 
Transit Platform Edges, Urban Mass 
Transportation Administration (1987). A 
study published in February 1988 by the 
Metro-Dade Transit Agency in Florida 
compared detectable warnings 
consisting of raised truncated domes to 
a granite transit platform edge and curbs 
and found that raised truncated domes 
were “significantly more detectable” 
than the granite edge. See, Pathfinder 
Tactile Tile Demonstration Test Project, 
Metro-Dade Transit Agency (1988). 
These warnings were further found to 
“insignificantly” affect the ability of 
wheelchair users to utilize curb ramps. 
Passenger injuries data from the Bay 
Area Rapid Transit System in California 
indicate a decrease in the number of 
slips and falls in 1988 after the 
installation of detectable warnings with 
raised truncated domes at the edge of 
station platforms. 

The planned revisions to the ANSI 
A117.1 standard are expected to include 
a provision for detectable warnings 
consisting of truncated domes. In light of 
the more recent research and the 
planned revisions to the ANSI A117.1 
standard, the Board proposes to require 
the use of raised truncated domes in 
section 4.29.2 (detectable warnings on 
walking surfaces). These domes can be 
constructed using a variety of methods 


including concrete stamping or the 
application of a prefabricated surface 
treatment. Since resilience changes (e.g., 
contrasting concrete, ceramic tile or 
masonry against rubber tile, viny] tile, or 
tennis court material) are the most 
universally detectable, the Board also 
proposes to require detectable warnings 
used on interior surfaces to differ from 
adjoining walking surfaces in resiliency 
or sound-on-cane contact. 

The planned revisions to the ANSI 
A117.1 standard for detectable warnings 
are also expected to include a provision 
for a contrasting yellow color. The 
Board is not inclined to adopt this 
proposal until further research is 
conducted regarding the visibility of the 
color yellow as contrasted to light 
colored pavements by persons with low 
vision under diverse lighting conditions. 
Instead, the Board proposes to specify a 
visual contrast formula derived from a 
Board sponsored research project on the 
information and signage needs of 
persons with low vision. The formula is 
a standard comparison ratio and 
specifies a 70 percent visual contrast 
with adjoining surfaces. Copies of the 
research project report, Information 
Systems for Low Vision Persons, are 
available from the Board and the 
National Technical Information Service, 
Springfield, Virginia. According to the 
American Foundation for the Blind, 85 
percent of the 1.4 million legally blind 
Americans have some usable vision and 
would benefit from a specific 
requirement for contrast. 

Question 31: The Board seeks 
comments on the following questions: 

(a) Is a 70 percent contrast between 
the detectable warning and adjoining 
surfaces too difficult to achieve? 

(b) Does any research indicate that 
another ratio may be more appropriate? 

(c) Would a one inch black band 
between the detectable warning and 
adjoining surfaces provide sufficient 
contrast for persons with low vision? 


4.9.5 Detectable Warnings at Stairs 


4.7.7 Curb Ramps: Detectable 
Warnings 


4.29.4 Detectable Warnings at Stairs 


4.29.5 Detectable Warnings at 
Hazardous Vehicular Areas 


4.29.6 Detectable Warnings at 
Reflecting Poois 

These sections were reserved in 
MGRAD and UFAS pending the 
adoption of technical specifications for 
detectable warnings. Since the Board 
has proposed technical specifications 
for detectable warnings in 4.29.2, the 
Board further proposes to adopt these 
sections from the 1986 version of ANSI 
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A117.1 standard. With respect to 
detectable warnings at stairs, the Board 
proposes to require the detectable 
warning to be 36 inches deep; extend the 
width of the stair run; and be separated 
from the top stair edge by a distance 
equal to the width of one thread. 


4.30 Signage 


With the exception of 4.30.2 (character 
proportion), the Board proposes to 
modify or add provisions to the sections 
relating to signage. Many of the 
proposed provisions are based on a 
Board sponsored research project on 
information and signage needs of 
persons with low vision, and are 
generally consistent with the planned 
revisions to the ANSI A117.1 standard. 
Copies of the research project report, 
Information Systems for Low Vision 
Persons, are available from the Board or 
the National Technical Information 
System, Springfield, Virginia. 


4.30.1 General’ 


The Board proposes to add a 
provision to this section requiring that 
directional signage be provided at 
inaccessible entrances indicating the 
location of the nearest accessible 
entrance. 


4.30.3. Character Height and Letter 
Spacing 


The Board sponsored research project 
on information and signage needs of 
persons with low vision found that 
viewing distance is critical for reading 
signage and that persons with low 
vision need to be ten times closer to 
read:certain signs that those with 
normal vision. The research project also 
found that wide spacing was easier to 
read for persons with low vision and 
helped to reduce the halo-effect around 
letters in internally lighted signs. 

Based on these research findings, the 
Board proposes to add a new section 
4.30.3 which provides for characters and 
numbers on signs to be sized according 
to the viewing distance from which they 
are to be read. Wall mounted signs 
within 66 inches of the floor would be 
required to have 1 inch minimum 
character height; and signs mounted 
above 66 inches, or suspended or 
projected overhead in compliance with 
4.4.2 (protruding objects must have 80 
inches minimum clear head room), 
would be required to have 3 inches 
minimum character height.!® Building 


‘® The planned revisions to the ANSI A117.1 
standard are also expécted to add a section on 
character height. The mounting heights referenced 
in section 4.30.3 of these guidelines and the planned 
revisions to the ANSI AS117.1 standard are 
consistent with those specified for tactile signage in 
each document. See, section 4.30.8. 
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directories mounted at any height would 
be required to have % inch minimum 
character height because of their overall 
size and the temporary nature of the 
information displayed on such sigans.. 
Section 4.30.3 would also require that 


space be %e the height of upper case 
letters.. 


4.304 Raised and Brailled Characters 
and Pictorial Symbel Signs (Pictograms} 
4.30.8 Mounting Location and Height 


These two sections concern. tactile: 
signage and ad apely to exterior signage 


provides permanent identification of 
rooms and spaces such as toilet 
facilities and room numbers. See, 
sections 4.1.2{7] and 4.1.3(16} for scoping 
provisions. 

Section 4.30.4 provides that letters. and 
numerals shall be raised Yao inch, upper 


case, sans serif or 


information about Braille dimensions.. 
Section 4.30.4 also requires that 


be 6 inches minimuntz in height. 

Section. 4.30.4. differs from UFAS. in. 
several respects. UFAS permits incised 
letters to be used.. However, research. 
has shown that incised letters cannot be 
reliably read by touch. Neither the 1986 
version of the ANSI A117.1 standard nor 
the existing MGRAD permit the use of 
incised letters: and, therefore, they are. 
not permitted. by section 4.30.4, See, 
ANSI A117.1-1986; section 428.4; 36 CFR. 
1190.34(p),. 1190.40. UFAS. does. not allow 
serif type letters. For signs intended to 
be read only visually, no statistically 
significant differences have been found. 
between simple serif and sans. serif type- 
For this reason, section 4.30.4 permits 
simple serif characters.. Requirements. 
have also been added for upper case 
characters and Braille. For these 
individuals who use Braille, it is the 
preferred: medium, Grade 2 Braille is 
presented in contracted form similar to 
shorthand and requires leas physical 
contact on: the part af the reader. The 
planned revisions to the ANSI A117.4 
standard are expected to include similar 
requirements for upper case characters 
and Grade 2 Braille on tactile signage.. 

Pictograms that are presented. without 
verbal description present barriers to 
persone with insufficient vision to see. 
detail, as well as to persons with.certain 
disabilities involving the organization of 


visual perception. Standardization of all 
pictograms would. be extremely difficult 
and the benefit is questionable. A 
requirement for 


who are unable to make use of 
pictograme (e.g. stick figures used to 
rae 2s restrooms being 

by the words “Men” and “Women”. 
This requirement is consistent with the 
planned revisions to the ANST A117.1 
standard. 

Section 4.30.6 is based on UFAS and 
provides that where permanent. 
identification is provided for rooms and 
doorways, signage shalf be instalfed on 
the wall adjacent to the latch side of the 
door. Section 4.30.6 further requires that 
the signage be mounted at a height of 
between 54 inches and 66 inches above 
the finished! floor.?° A provision has 
also been added that a person must be 
able to approach within.3 inches of the 
signage without encountering protruding 
objects or standing within the swing of a 
door so that individuals who must 
approach signage closely to read it can 
do so safely. 


4305 Finish and Contrast 


UFAS prowides that characters and 
symbols. shall contrast with their 
background (either light characters on a 
dark background or dark characters on 
a light background). The Board proposes 
to include the requirement that 
characters shall be either light on a dark 
background, or dark om a light 
background, and te addi requirements 
with respect to finish and contrast. 

Section 4.30.5 would require that 
characters and background of signs be 
eggshell (11-19 degree gloss on 60 
degree glossmeter} to minimize. 
reflectance fthe degree and intensity 
that light reflects from surfaces} which 
disproportionately affects certain 
persons with low vision. A matte finish, 
althougt: similar to eggshel? in its 
positive characteristics, soils easily and 
is more difficult te clean than: : 
Section 4.30.5 would also require that 
characters contrast with their 
background by at least 70 percent ag 
measured by a standard comparison 
ratio. These provisions are consistent 
with the planned revisions to the ANST 
A117.1 standard. 


2° The ANSI A117.1 standard does not presently 
contain a section on the mounting location and 
height of tactile signage; but the planned revisions 


4.30.2 Symbols of Accessibility 


‘UFAS presently provides that 
accessible facilities required to be 
identified by 4.1 shalf use the 
international symbol of accessibitity. 
The Board proposes to add provisions 
that telephones required to be equipped — 
with a volume control by 4.1.3(17)fb) 
shalt be identified by a sign containing a 
depiction of a telephone handset with 
radiating sound waves; and telephones 
required to be equipped with a 
telecommunication display device or 
telecommunication device for the deaf 
(TDD) by 4.1.3(17){c) shall be identified 
by the international TDD symbol. Where 
TDDs are required, this section would 
also require that directional signage 


_ displaying the international TOD symbol 


be placed adjacent to all single user or 
banks or telephones which do not 
contain a TDD that indicates. the 
location of the nearest TDD. 


4.30.8 Illumination Levels 


The Board. sponsored research project 
on information: and si 
persons with low vision found that 
relatively uniform, diffuse general 
illumination is critical for people, with 
various. disabilities. as weil as for the 
general public. Ceiling mounted down 
lights, and. similar directional lighting 
create alternating pools of light and 
shadow that make it more difficult. for 
persons with certain visual impaizxments 
to read signs. Based on tests of subjects, 
the research project found that optimal 
success at reading a variety of signs and 

was achieved using a lighting 
level of 300 lux (30. footcandles) at the 
sign panel itself The ambient lighting 
level need not be the same. When the. 
illumination. level was reduced to 100. 
lux, the success rate decreased by 24 per 
cent; and when the level was raised to. 
500 lux,. the success rate decreased by 9. 
per cent. 

This section incorporates the findings 
of the research project and provides that 
illumination levels on the sign surface 
shall be in the 100-300 lux range and 
shall be uniform over the sign surface. 
The section further provides that signs 
shall be located sa that the illumination 
level om the surface of the sign is not 
significantly exceeded by the ambient 
light or visible bright lighting source: 
behind or in front of the sign. 


4.33 Assembly Areas: Row Spacing 
and Eines of Sight 

This section incorporates the 
provisions of UFAS section 4.33 i 
to assembly. areas. The Board seeks. 
comments. on two iasues concerning 
seating in. assembly areas. | 





2314 


Question 32: The first issue involves 
row spacing. Many people with mobility 
impairments find it difficult to get to 
mid-row seats in assembly areas such 
as theaters or sports arenas. Wider row 
spacing, with a greater distance 
between the edge of the seat and the 
back of the seat in the next row forward, 
would make it much easier for everyone 
to access mid-row seating. Building 
codes currently provide options in the 
design of seating areas. One option is to 
limit the number of seats in rows that 
have conventional narrow row spacing; 
and another option is to allow an 
increase in the allowable number of 
seats per row when there is a 
corresponding increase in the distance 
between rows (“continental” seating). 
The Board seeks comments on whether 
row spacing should also be addressed 
as an accessibility issue. 

Question 33: The second issue 
involves lines of sight at seating 
locations for people who use 
wheelchairs. Section 4.33.3 provides that 
seating locations for people who use 
wheelchairs shall be dispersed 
throughout the seating area and shall be 
located to provide lines of sight 
comparable to those for all viewing 
areas. This requirement appears to be 
adequate for theaters and concert halls, 
but may not suffice in sports arenas or 
race tracks where the audience 
frequently stands throughout a large 
portion of the game or event. In 
alterations of existing sports arenas, 
accessible spaces are frequently 
provided at the lower part of a seating 
tier projecting out above a lower seating 
tier or are built out over existing seats at 
the top of a tier providing a great 
differential in height. These solutions 
can work in newly constructed sports 
arenas as well, if sight lines relative to 
standing patrons are considered at the 
time of initial design. The Board seeks 
comments on whether full lines of sight 
over standing spectators in sports 
arenas and other similar assembly areas 
should be required. 


4.34 Automated Teller Machines. 
4.34.1 General 


The legislative history of the ADA 
specifically refers to automated teller 
machines (ATMs) and states that it 
would be a violation of title III to build a 
new bank with ATMs that are not 
readily accessible to and usable by 
persons with disabilities. H. Rept. 101- 
485, pt. 3, at 60-61. The Board proposes 
to include requirements for ATMs in the 
technical specifications with respect to 
controls (4.34.2); clearances and reach 
ranges (4.34.3); and equipment for 
persons with visual impairments (4.34.4). 


4.34.2 Controls 
4.34.3 Clearances and Reach Ranges 


Section 4.34.2 states that controls for 
user activation shall comply with 4.27 
(controls and operating mechanisms) 
which contains requirements for clear 
floor space to be provided at controls 
(4.27.2); the maximum and minimum 
heights for the placement of controls 
(4.27.3); and the operation of controls 
(4.27.4). These provisions allow 
flexibility in design and do not prescribe 
the size and arrangement of controls. 

Although a clear space under ATM 
units would make them usable by more 
people, the internal configuration and 
placement of the safe in many units may 
make this difficult. Section 4.34.3 states 
that free standing or built-in ATM units 
not having a clear space under them 
shall provide for a parallel approach 
(see, 4.2.4 and Figure 4(c)) and both a 
forward and side reach to the unit (see, 
4.2.5. and 4.2.6) allowing a person in a 
wheelchair to access the controls and 
dispensers. 

Question 34: The scoping provisions in 
4.1.3(20) contain an exception for drive- 
up-only ATMs and state that they are 
not required to comply with 4.34.2 and 
4.34.3 because they are designed to be 
used from motor vehicles.2! However, 
the Board seeks additional information 
on reach range requirements from 
standard size motor vehicles. 


4.34.4 Equipment for Persons with 
Vision Impairments 


Section 4.34.4 provides that 
instructions and all information for use 
of ATMs shall be made accessible to an 
independently usable by persons with 
vision impairments. The planned 
revisions to the ANSI A117.1 standard 
may contain more specific provisions 


_ with respect to equipping ATMs for use 


by persons with vision impairments. The 
Board proposes to state the requirement 
in general performance terms in view of 
the evolving technology in this area and 
to allow flexibility in design. Some 
banks and financial institutions 
presently have accessible ATMs that 
can be used independently by persons 
with vision impairments, for example 
American Express Company and Bay 
Banks Systems in Waltham, 
Massachusetts. 

Question 35: The Board seeks 
additional information on equipment 
presently in use or available 
technologies for making instructions and 


®! Drive-up-only ATMs are not exempt from 4.34.4 
(equipment for persons with vision impairments) 
use an individual with a vision impairment may 
be a passenger in a car and require access to and 
independent use of the unit. 
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other information relating to the use of 
ATMs accessible to persons with vision 
impairments. If a telephone handset or 
other listening device is used, is the 
equipment any more susceptible to 
vandalism than handsets currently used 
for public telephones? Are there ways 
that. vandalism can be minimized? Can 
information provided on video display 
screens such as “deposit or withdrawal” 
and “checking or savings” be provided 
in Braille as the user presses various 
keys? Can receipts be made accessible 
by Braille or voice synthesis if a 
telephone handset or other listening 
device is used? How can screen 
illumination and contrast be provided in 
an outdoor environment where glare 
may be a problem? 

Question 36: Whatever 
accommodations are made for persons 
with vision impairments should not 
preclude use by other persons with 
disabilities. If telephone handsets are 
use to convey printed and displayed 
information to persons with vision 
impairments, should a visual display be 
required to maintain accessibility for 
persons with hearing impairments? Is 
there a possibility that handsets would 
entirely replace video display screens? 

Question 37: The Board also seeks 
comments on how privacy needs can be 
met in the context of accessible ATMs. 
For example, some video display 
screens:and controls are mounted 


- horizontally or at a shallow angle to 


prevent individuals standing behind the 
user from viewing the transaction. This 
design often makes it difficult for a user 
seated in a wheelchair to use the ATM. 
Are there other ways that privacy can 
be provided without rendering the 
equipment inaccessible? How can audio 
output (other than by a telephone 
handset) be offered to accommodate 
individuals with vision impairments in a 
private manner? ; 

Question 38: The Board further seeks 
comments on what security issues, if 
any, should be considered relative to an 
individual with a disability? Are there 
considerations with respect to the 
environment around ATMs (“surround 
design”) that may cause difficulty 
complying with the provisions of this 
section? 

Question 39: Finally, the Board further 


seeks comments on whether other point 


of sale machines, such as machines 
selling insurance at airports or machines 
used for overnight delivery of letters and 
packages, should be covered by these’ 
guidelines. Some of these machines may 
require the user to fill out forms. Should 
such information be made accessible to 
persons with vision impairments? 
Should forms be provided in large print 
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and Braille? Should a typewriter 
keyboard be provided for completing 
forms? How will the user know that 
entries are correct? 


5. Restaurants and Cafeterias 
5.1 General 


Section 5 provides specific 
requirements for restaurants and 
cafeterias, in addition to those 
contained in 4.1 through 4.34. 

Question 40: Section 5.1 is based on 
UFAS and states that where fixed tables 
are provided, at least 5 percent, but not 
less than one, of the fixed tables shall be 
accessible and comply with 4.32 
(seating, tables, and work surfaces). 
Space must be provided around 
accessible fixed tables to allow people 
who use wheelchairs to maneuver to the 
table. Many building codes currently 
require 5 percent of fixed tables to be 
accessible. However, the proposed 
BCMC scoping provisions for the ANSI 
A117.1 standard and recently approved 
revisions to the Uniform Building Code 
provide for 10 percent of fixed tables to 
be accessible. The Board seeks 
comments on whether the 5 percent 
figure is adequate or whether a higher or 
lower percent should be specified? What 
effect would the different percentages 
have on space layouts and revenues? 


5.2 Dining Areas 


Section 5.2 requires that, in newly 
constructed restaurants and cafeterias, 
raised or sunken dining areas, loggias, 
and outdoor seating areas must be 
accessible. In alterations, assessibility 
to raised or sunken dining areas, or to 
all parts of outdoor seating areas is not 
required provided that the same services 
and decorative character are provided 
in an accessible space usable by the 
general public and not restricted to use 
by people with disabilities. 

If a restaurant is located in a building 
that is not required to have an elevator 
(see, 4.1.3(5)) and ‘has a mezzanine, and 
if the area of mezzanine seating 
measures no more than 33 percent of the 
accessible seating area, then an 
accessible means of vertical access to 
the mezzanine is not required provided 
that the same services and decorative 
character are provided in an accessible 
space usable by the general public and 
not restricted to persons with 
disabilities. This exception does not 
apply to buildings required to have an 
elevator. 


5.3 Access Aisles 


Section 5.3 contains technical 
specifications for access aisles to 
accessible fixed tables. - 


5.4 Food Service Lines 


Section 5.4 is taken from UFAS and 
provides technical specification for 
accessible food service lines. Instead of 
requiring a “reasonable portion” of self- 
service shelves to be within forward and 
side reach ranges (4.2.5 and 4.2.6), the 
Board proposes to require at least 50 
percent of each type of self-service 
shelves to be within the required reach 
ranges. 


5.5 Counters and Bars 


Section 5.5 requires that where food or 
drink is served at counters exceeding 34 
inches in height, a portion of the counter 
shall comply with 4.32 (seating, tables, 
and work surfaces) or service shall be 
available at accessible tables within the 
same area. 


5.6 Tableware and Condiment Areas 


Section 5.6 requires that self-service 
shelves and dispensing devices for 
tableware, dishware, condiments, food 
and beverages be installed to comply 
with 4.2 (space allowance and reach 
ranges). 

5.7 Raised Platforms 


Section 5.7 requires that a raised 
platform used for the head table or 
speaker's lectern in banquet rooms or 
spaces shall be accessible by means of a 
ramp or platform lift complying with 4.8 
or 4.11, respectively. Open edges of a 
raised platform must be protected by the 
placement of tables or by a curb. 


5.8 Vending Machines and Other 
Equipment 


Section 5.8 requires that locations for 
vending machines and other equipment 
be on an accessible route and that the 
vending machines and equipment be 
installed to comply with 4.2 (space 
allowances and reach range) and 4.27 
(controls and operating mechanisms). 


6. Medical Care Facilities 
6.1 General 


These sections establish specific 
requirements for medical care facilities, 
in addition to those contained in 4.1 
through 4.34. The provisions are taken 
from UFAS but the overall title of the 
section is designated medical care 
facilities instead of health care facilities 
to avoid confusion with the term 
“professional office of a health care 
provider” that is used elsewhere in the 


. ADA. The sections apply to medical 


care facilities such as hospitals where 
persons may need assistance in 


’ responding to an emergency and where 


the period of residence may exceed 


" twenty-four hours. Doctors’ and dentists’ 


offices are not included. 
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Section 6.1 contains a table 
incorporating scoping provisions from 
UFAS section 4.1.4(9)(b). With respect to 
patient bedrooms and toilet rooms, 
general purpose hospitals, psychiatric 
facilities, and detoxification units must 
have at least 10 percent of such rooms 
accessible; long term care facilities and 
nursing homes must have at least 50 
percent of such rooms accessible; and 
hospitals that specialize in treating 
conditions affecting mobility must have 
all of such rooms accessible. In addition, 
all public use, common use, and 
employee use areas in each type of 
medical care facility must be designed 
and constructed to be accessible. 
Although section 6.1 requires only a 
percentage of patient bedrooms in 
certain types of medical care facilities to 
be accessible, all patient bedrooms are 
also employee areas and would have to 
be designed and constructed so that a 
doctor, nurse, or other health care 
personnel with a disability can 
approach, enter, and exit the rooms. See, 
section 4.1.1(3) for additional discussion. 

Question 41: The medical care 
facilities listed in the table are meant to 
be illustrative. If a specific medical care 
facility is not mentioned in the table, it 
is required to meet the requirements for 
the type of facility that it most closely 
resembles. The Board seeks comments 
on whether there are specific medical 
care facilities which are different from 
the types listed in the table and whether 
they should be included in the table. 


6.3 Patient Bedrooms 
6.4 Patient Toilet Rooms © 


These sections are taken from UFAS 
and contain technical specifications for 
accessible patient bedrooms and 
accessible patient toilet rooms. 


7. Business and Merchantile 
7.1 General 


These sections contain specific 
requirements for all areas used for 
business transactions with the public, 
and are in addition to those in 4.1 
through 4.34. 


7.2 Sales and Service Counters, Teller 
Windows, Information Counters 


Section 7.2 requires that where 
counters exceeding 36 inches in height 
are provided for sales or distribution of 
goods or services to the public, a portion 
of the main counter must be provided — 
with a maximum height of between 24 
inches and 34 inches above the floor. In 
alterations, where it is technically 
infeasible to provide an accessible 
portion of the mairi counter, an auxiliary 
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counter meeting the accessible height 
requirements may be provided. 

Question 42: The Board seeks 
comments regarding how this provision 
should be applied where services are 
provided at several points along a 
counter such as teller stations in a bank 
or ticketing areas at an airport. Should a 
portion of the counter at each teller 
station or ticketing area be accessible or 
should only a percentage of the teller 
stations or ticketing areas meet the 
requirement? 


7.3 Check-OutAisles 


UFAS provides that at least one 
check-out aisle must be accessible 
where check-out aisles are provided. 
Accessible check-out aisles must have a 
clear aisle width complying with 4.2.1 


exceeding 36 inches above the floor. 

The Board proposes to require that all 
check-out aisles be accessible for 
several reasons. First, the requirement 
for at least one accessible check-out 
aisle has been unsatisfactory because 
the accessible check-out aisle is not 
always open or equipment may be 
broken. Second, check-out aisles are 
used in different ways. For instances, 
some check-out aisles serve as express 
lines for customers purchasing small 
number of items {e.g., “10 items or less”). 
Some check-out aisles accept only cash 
transactions while others also accept 
checks and credit cards. The reports of 
the House Education and Labor 
Committee and the House Judiciary 
Committee generally recognize that the 
extent to which identical features should 
be accessible depends on whether they 
will be used in different ways. H. Rept. 
101-485, pt. 2, at 118; H. Rept. 101-485, 
pt. 3, at 61. The former report, but not 
the latter, states that “all check-out 
lanes in a supermarket should be 
sufficiently wide to allow passage by 
individuals who use wheelchairs.” H. 
Rept. 101-485, pt. 2, at 118. See also, 
statement of Congressman Morrison at 
136 Cong. Rec. H. 2625 (May 22, 1990) 
(“checkout stands can have different 
functions * * * requiring all checkout 
stands to be accessible is not 
burdensome and achieves the necessary 
degree of accessibility”). 

Question 43: Third, in new 
construction of many facilities, the 
Board expects that all check-out aisles 
can be designed and constructed to be 
accessible with only minor variations 
from what is considered the “typical” 
design and little or no increase in 
overall square footage. For instance, 
cashiers’ stations can be staggered 
front-to-back, as they are currently in 
some discount stores; or two narrow 


check-out aisles can be.combined into a 
double-wide aisle served by cashiers on 
both the right and left sides of the aisle. 
The Board seeks information relating to 
the experience of stores which have 
utilized these designs to provide wider 
check-out aisles. Do the designs present 
additional security considerations and, 
if so, in what ways have those 
considerations been successfully 
addressed? What is the net effect of the 
staggered front-to-back design on 
overall square footage? 


7.4 Security Bollards 


Section 7.4 is taken from UFAS and 
states that devices used to prevent the 
removal of shopping carts from store 
premises shall not prevent access or 
egress for persons who use wheelchairs. 
An alternative entry that is equally 
convenient to that provided for the 
general public is acceptable. 

8 Libraries 
81 General 

These sections are all taken from 
UFAS without change and provide 
specific requirements for the design of 
all public areas of libraries, including 
reading and study areas, stacks, 
reference rooms, reserve areas, and 
special facilities and collections. They 
are in addition to the requirements 
contained in 4.1 through 4.34. 


82 Reading and Study Areas 


Section 8.2 requires that at least 5 
percent, or a minimum of one, of each 
element of fixed seating, tables, or study 
carrels must comply with 4.2 (space 
allowance and reach ranges) and 4.32 
(seating, tables, and work surfaces). 
Clearances between fixed accessible 
tables and study carrels must comply 
with 4.3 {accessible route). 


83 Check-Out Areas 


Section 8.3 requires that at least one 
lane in each check-out area must comply 
with 4.32 (seating, tables, and work 
surfaces). Any traffic or book security 
gates or turnstiles must comply with 4.13 
(doors). 


84 Card Catalogs 


Section 8.4 requires that card catalogs, 
magazine displays, and reference stacks 
provide a 36 inch minimum clear aisle 
space and a maximum reach height 
complying with 4.2 (space allowances 
and reach ranges). A height of 48 inches 
is preferred, regardless of reach 
allowed. 


85 Stacks 


Section 8.4 requires a 36 inch 
minimum clear aisle width between 
stacks. A width of 42 inches is preferred 


Federal Register / Vol. 56, No. 14 / Tuesday, January 22, 1991 / Proposed Rules 


where possible. Shelf height in stack 
areas is unrestricted. 


9. Accessible Transient Lodging 


The ADA specifically includes inns, 
hotels, motels, or other places of lodging, 
and homeless shelters in the-categories 
of public accommodations. For purpose 
of these guidelines, those public 
accommodations are called “transient 
lodging.” As defined in section 3.5, 
“transient lodging” may contain one or 
more sleeping accommodations {i.e., 
rooms in which people sleep as in most 
hotels) or dwelling units {i.e., a unit with 
a kitchen or food preparation area in 
addition to rooms and spaces for living, 
bathing, and sleeping as in many 
resorts). As used in these guidelines, the 
term “dwelling unit" does not include 
any unit that is used as a residence 
because such units are generally 
covered by the Fair Housing 
Amendments Act of 1988 and not the 
ADA. 

Section 9 contains specific 
requirements for transient lodging which 
are in addition to those contained in 
ane 4.1 through 4.34, and sections 5 
and 7. 


9.1 Hotels, Motels, Inns, Boarding 
Houses, Domitories, Resorts and Other 
Similar Places of Transient Lodging 


Section 9.1 applies to hotels, motels, 
inns, boarding houses, domitories, 
resorts and other similar places of 
lodging. This section contains scoping 
provisions and requires all public and 
common use areas to be accessible. The 
section also requires five percent of 
each class of sleeping rooms or suites to 
be fully accessible and an additional 
five percent to provide accommodations 
for persons with hearing impairments. 

The section further requires that all 
doors and doorways intended for 
passage into and within any sleeping 
room or suite, whether or not the room 
or suite is fully accessible, provide 
adequate clear width complying with 
4.13.5 for persons using wheelchairs. 
Maneuvering clearances are required 
only in fully accessible rooms and 
suites. This latter requirement is based 
on the legislative history of the ADA. 
See, section 9.4 for additional 
discussion. 

The section includes an exception 
based on the statute that these 
requirements do not apply to an 
establishment located within a building 
that contains not more than five rooms 
for rent or hire and that is actually 
occupied by the proprietor of the 
establishment as a residence. 

UFAS, the Uniform Building Code, 
and proposed BCMC scoping provisions 
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for the ANSI A117.1 standard all require 
five percent of sleeping rooms to be 
accessible to persons with mobility 
impairments. Many States which have 
accessibility provisions for transient 
lodging also require four to five percent 
of sleeping rooms be accessible. An 
analysis of demographic data reveals 
that there are at least as many persons 
with hearing impairments'as there are 
persons with mobility impairments. In 
1988, the Board sponsored research on 
the need for accessibility. The project 
report, which is titled Persons Who 
Need or Benefit From Accessibility 
Features In the Built Environment, 
includes the following statistics: 

* 1,341,000 individuals are reported to 
use a wheelchair and/or walker 
(National Health Institute Services, 
Home Care Supplement: 1980); 

* 5,191,000 individuals are unable to 
walk up a flight of stairs (Bureau of 
Census, Disability Functional Limitation 
and Insurance Coverage: 1984-85); 

® 1,741,000 individuals are deaf in 
both ears (National Institute on 
Disability and Rehabilitation Research, 
Data on Disability from the National 
Health Interview Survey: 1983); and 

© 7,694,000 individuals have difficulty 
hearing what is said in a normal 
conservation with another person, 
including those who cannot hear at all 
(Bureau of Census, Disability Functional 
Limitation and Insurance Coverage: 
1984-85). 

Other studies indicate that a greater 
percentage of individuals have a hearing 
impairment. For example, the National 
Center for Health Statistics found a 7.9 
percent rate. National Health Interview 
Survey, 1979-80. Based on this data and 
the ADA’s mandate that the Board 
provide greater guidance with respect to 
communication accessibility, the Board 
has proposed to establish equivalent 
scoping provisions for persons with 
mobility impairments and persons with 
hearing impairments. 

Question 44: The requirement that a 
percentage of each “class” of sleeping 
rooms or suites meet the accessibility 
requirements is based on the legislative 
history. H. Rept. No. 101-485, pt. 2, at 
118. The Board seeks comments on how 
the term “class” should be defined. 


9.2 Accessible Units, Sleeping Rooms 
and Suites 


9.2.1 General 
9.2.2 Minimum Requirements 


These sections contain the technical 
specifications for fully accessible units, 
sleeping rooms and suites. Many of the 
provisions are consistent with those 
recommended by the American Hotel 
and Motel Association (AHMA) in its 


“Interpretation of ANSI A117.1 (1986) as 
Applicable to New Hotels and Motels.” 
Each fully accessible unit, sleeping room 
or suite must be located on an 
accessible route, even if a building is 
exempt from the elevator requirement 
under section 4.1.3(5). Thus, in a building 
without an elevator, all fully accessible 
units, sleeping rooms and suites must be 
located on the accessible ground floor. 
Fully accessible units, sleeping rooms or 
suites must have the following 
accessible elements and spaces: 

e Maneuvering space complying with 
4.2.3 (wheelchair turning space) along at 
least one side of at least one bed; 

e An accessible route complying with 
4.3 to connect all accessible spaces and 
elements, including telephones, within 
the unit, sleeping room or suite; 

® Doors and doorways complying 
with 4.13 to allow passage into and 
within the unit, sleeping room or suite; 

© Storage (e.g., cabinets, shelves, 
closets and drawers) complying with 
4.25; 

¢ Controls (e.g., thermostats and 
lights) complying with 4.27; and 

¢ Accommodations for persons with 
hearing impairments complying with 9.3. 

At least one sleeping area and one full 
bathroom with a water closet, lavatory, 
and a bathtub or shower must be 
accessible in each fully accessible unit, 
sleeping room or suite. If only half 
bathrooms (without bathtub or shower) 
are provided, then at least one half 
bathroom must be accessible. Where a 
living area, dining area, patio, terrace, 
balcony, carport, garage or parking 
space is provided, each such area or 
space must be accessible. Where 
kitchens, kitchenettes, wet bars, or 
similar amenities are provided, those 
areas or features must also be 
accessible. Section 9.2.2(7) contains 
technical specification for kitchens, 
kitchenettes, and wet bars and are 
consistent with UFAS and the ANSI 
A117.1 standard for clear floor area, 
reach ranges, and mounting height. 

Question 45: Some people who use 
wheelchairs can transfer from a 
wheelchair to a bed on only one side or 
the other, not both. The Board seeks 
comments on whether maneuvering 
space should be required along either 
side of a bed to accommodate these 
individuals? This maneuvering space 
can be provided with one space 
between two beds. 

Question 46: The Board also seeks 
comments on several issues relating to 
bathrooms: 

(a) Consistent with UFAS and the 
ANSI A117.1 standard, section 4.20.4 of 
the guidelines requires that dual 
horizontal grab bars be provided in 
accessible bathtubs. These bars may be 
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too low for people who stand in the 
shower but have limited balance and 
need grab bars to prevent falls. Some 
hotels place a vertical grab bar adjacent 
to the shower head to prevent falls by 
people who stand. Should a vertical 
grab bar be required in addition to the 
dual horizontal grab bars? 

(b) Consistent with UFAS and the 
ANSI A117.1 standard, sections 4.20.6 
and 4.21.6 of the guidelines require that 
a shower spray unit with a hose at least 
60 inches long which can be used as a 
fixed shower head or as a hand held 
shower be provided in accessible 
bathtubs and accessible shower stalls. 
The shower spray unit is usually 
attached to a hook on an adjustable 
vertical bar. The mounting location of 
the hook is often too high to be reached 
by people who use wheelchairs. Should 
two mounting hooks be provided: one 
mounted at a height for people who 
stand and one mounted at a height for 
people who sit to take a shower? 

(c) Consistent with UFAS and the 
ANSI A117.1 standard, section 4.21.2 of 
the guidelines allow two sizes of 
accessible shower stalls. One shower 
stall is 36 inches by 36 inches with a 
maximum % inch curb height (Figure 
35(a)). The other shower stall is the 
same size as the space required for a 
bathtub (30 inches by 60 inches) and can 
have a ¥% inch leveled edge or change in 
level (1:50 slope) as allowed on an 
accessible route (Figure 35(b)). The 
smaller shower stall requires a shower 
seat to be installed; however, some 
people who use wheelchairs have 
difficulty transferring from a wheelchair 
to the seat. The larger shower stall is 
more usable. Should at least one of the 
larger shower stalls be required? If at 
least one of the larger shower stalls is 
required, should a fold-up shower seat 
be installed to accommodate persons 
who do not use a wheelchair but need to 
sit down in the shower? Some people 
find shower seats too slippery to use. 
Should there be a requirement that 
shower seats must be slip-resistant? 
Should the shower control mechanism 
be allowed in the center of the long side 
wall as in the 1986 version of the ANSI 
A117.1 standard? 

(d) Consistent with UFAS and the 
ANSI A117.1 standard, section 4.16.4 of 
the guidelines requires grab bars to be 
provided on the long wall beside the 
toilet and on the rear wall. This leaves 
one side of the toilet open to permit a 
side transfer from a wheelchair. 
However, some people with disabilities 
who use mobility aids such as a walker, 
cane or crutches require grab bars on 
both sides of the toilet to assist in 
returning to a standing position. A 
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possible way to accommodate these 
indivi is to provide a movable grab 
bar on the open side of the toilet. See 
discussion under section 4.17, question 
28 for a fuller discussion of movable 
grab bars. Should a movable grab bar be 
required on the open side of the toilet to 
provide accommodation for a-wider 
range of persons with disabilities? 


9.3 Sleeping Room Accommodations 
for Persons With Hearing Impairments 

This section specifies the features that 
must be provided in units, sleeping 
rooms, or suites required to 
accommodate persons with hearing 
impairments. Visual alarms complying 
with 4.28.4 must be provided. Visual 
notification devices must also be 
provided to alert occupants of incoming 
telephone calls and door knocks or 
bells. The visual notification device may 
not be connected to the visual alarm 
signal device. If a permanently installed 
telephone is provided, it must be 
equipped with a volume control. 

Question 47: Both portable and built- 
in visual alarms and visual notification 
devices are commercially available. 
AHMA recommends that visual alarm 
devices be made available to guests 
upon request. The Board seeks 
information regarding the effectiveness 
and usability of portable devices as 
compared to built-in devices. 


9.4 Other Sleeping Rooms and Suites 


This section ts the 
legislative history of the ADA which 
states that, with respect to hotels, 
accessibility includes “requiring all 
doors and doorways designed to allow 
passage into and within all hotel rooms 
and bathrooms to be sufficiently wide to 
allow passage by individuals who use 
wheelchairs.” H. Rept. 101-485, pt. 2, at 
118. 


9.5 Transient Lodging in Homeless 
Shelters, Halfway Houses, Transient 
Group Homes, and Other Social 
Services Establishments 


9.5.2 Alterations (Reserved) 


9.5.3 Accessible Sleeping 
Accommodations (Reserved) 


These sections concern homeless 
shelters, halfway houses, transient 
group homes, and other social service 
establishments that provide transient 
lodging. The operation of these 
establishments is significantly different 
from that of hotels, motels, inns 
boarding houses, dormitories, and 
resorts. For example, these 
establishments have significant 
responsibility for serving various 
vulnerable populations and persons 
with disabilities. In addition, the nature 


and extent of services provided may 
differ substantially. For this reason, the 
Board has addressed these 
establishments separately. 

Question 48: Section 9.5.1 requires 
that in new construction all public use 
and common use areas must be 
accessible. At.least one of each type of 
amenity in each common area such as 
washers, dryers, and similar equipment 
installed for the use of occupants must 
be accessible and located on an 
accessible route to any accessible unit 
or sleeping accommodation. The Board 
seeks comments regarding whether 
these requirements are necessary or 
appropriate in homeless shelters and 
similar establishments if at least one of 
each type of amenity is available in an 
accessible common area. 

Question 49: The Board has reserved 
section 9.5.2 regarding alterations. 
Unique problems may arise when 
homeless shelters and similar 
establishments are placed in existing 
facilities originally designed for different 
purposes. s of occupancy 
may affect the location of services 
provided. The Board seeks comment on 
what scoping provisions should apply in 
these situations taking into 
consideration such factors as the needs 
of the populations served, service 
availability, and the significant demand 
for these important and scarce facilities. 
The Board expects to include 
requirements in the final rule. 

Question 50: The Board has also 
reserved section 9.5.3 regarding 
accessible sleeping accommodations 
and is considering requiring five percent 
of sleeping accommodations, but not 
less than one, to be fully accessible and 
an additional two percent to 
accommodate persons with hearing 
impairments. The two percent 
requirement is the same as established 
by the Department of Housing and 
Urban Development in its regulations 
implementing section 504 of the 
Rehabilitation Act of 1973. 24'CFR 
8.22{b). The Board seeks comments on 
this scoping issue and the potential 
effects on the operation of affected 
establishments. The Board expects to 
include requirements in the final rule. 


10. Transportation Facilities 
(Reserved) 


The Board intends to issue a 
supplemental notice of proposed 
rulemaking (SNPRM) with respect to 
transportation facilities. 


Other Issues 
Standards for Recreation 


The legislative history of the ADA 
refers to a technical paper developed in 
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1985 on “Access to Outdoor 
Recreational Planning and Design” and 
directs the Board to issue guidelines for 
accessible recreation facilities. H. Rept. 
101-485, pt. 2, at 139. “Access to 
Outdoor Research Planning and Design” 
addresses access to trails, picnic areas, 
and campsites. Currently, the Board is 
working with the U.S. Forest Service, the 
National Park Service, and other federal 
agencies with recreation responsibilities 
in the development of comprehensive 
guidelines which will further address 
such issues as boating access, water 
access at beaches, fishing piers, and 
horseback riding, among others. Though 
these more comprehensive guidelines 
are being developed as part of 
responsibilities under section 504 of the 
Rehabilitation Act of 1973 and the 
Architectural Barriers Act of 1968, the 
Board believes that requirements for 
privately owned and funded 
recreational facilities, as well as those 


. covered under Title II, should be 


consistent where possible with the 
guidelines under development. The 
Board is awaiting the publication of 
these guidelines so that the product of 
this effort can be considered in the 
development of accessibility guidelines 
for recreation facilities covered by the 
ADA. 

Question 51: The Board seeks 
information regarding any existing 
standards and technologies with respect 
to access to recreation facilities, as well 
as suggestions for facilities that may 
require additional standards such as 
amusement parks, tennis courts, 
racquetball courts, and gymnasiums. 


Swimming Pools 


Question 52: Swimming pools, hot 
tubs, and spas are either public use or 
common use areas, depending on 
whether they are made available to the 
general public or for the use of a 
restricted group of people such as 
occupants of a hotel or motel. Many 
state and local building codes, as well 
as a variety of recommended guidelines, 
require some form of accessibility to 
swimming pools. The means that are 
generally allowed include ramps, pool 
lifts (hydraulic, pneumatic or electric), 
transfer tiers, raised pool edge coping, 
and movable pool floors. The Board 
seeks information regarding the relative 
usefulness and the costs associated with 
each of these various means. Is there a 
meens of access that is usable by all 
persons with mobility impairments? If 
not, should more than one system be 
required? Which would provide the 
greatest level of accessibility to most 
individuals? If pool lifts are provided, 
should there be a requitement that they 
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be independently eperable by an 
individual with a disability? 

Exercise Equipment 

Question 53: The Board is considering 
addressing fixed’ or built-in.exercise 
equipment and seeks the following 
information: How cam exercise. 
equipment be made more accessible? 
What accessible equipment is currently 
availabte? What are the costs 
associated with modifying existing 
equipment se thet it is accessible? Can 
modified equipment alse be used by the 
general public? 

Dressing and Fitting Roems. 

Question 54: The Board: has received: 
numerous requests for imterpretatians: 
with: respect te applying UFAS to: 
dressing and: fitting rooms suggesting 
that these spaces: should: be specifically 
addressed in the: ADA. guidelines. 
Dressing and fitting reoms occur in 
many different. types. of buildings and. 
facilities covered. by the ADA, such as. 
health spas; swimming pools, clothing 
stores, x-ray labs:and other health care 
facilities. For. scoping, provisions, the: 
Board is considering requiring that if ane 
or more dressing or fitting rooms;are. to: 
be previded for the use of general 
public, patients, eustomers, or 
employees, then five percent, but.never 
less than. one, at each dressing and 
fitting room. location would have to: be 
accessible. For technical specifications,. 
the Board is considering applying 
pertinent existing, provisions regarding 
sizes of doors and maneuvering space; 
to use existing anthropometric data to 
develop provisions for the necessary 
amenity of a bench; and to incorporate a 
provision for slip resistance based on 
the results of current research for slip 
resistance of floors (see; sectior 4.5 for 
additional discussion of research). The 
Board seeks comments and informatior 
regarding the apprepriateness of 
incleding requirements for dressing and 
fitting rooms im the ADA guidelines and 
whether the s provisions would 
meet the needs of individuals: with 
disabilities without absorbing too much: 
square footage. 

State and Local Government Buildings 


Question 56: Title Ik of the ADA 
covers State and lecal government 
buildings. Section.504 of the ADA 
requires that the Board. alse issue 
accessibility guidelines. for these 
buildings. Many newly constructed or 
altered State and local government 
buildings are designed or altered. 
consistent with. the UFAS under current 
regulations issued under section 504 of 
the Rehabilitation Act of 1973, which 
prohibits discrimination: or: the basis: of 
disability by recipients of federal 


financial assistance. However,, the ADA - 


requirements for newly constructed: and: 
altered: State: and local government 
buildings differ in some aspeets. from. 
those. for places of public. 
accommadation.and commercial. 
facilities. Fer example, the exceptions 
for structural impracticability in new 
construction: and for elevaters in: newly 
constructed or altered facilities. that are 
less than three stories or have less than 
3,000 square feet: per story do not apply 
to State and: local government buildings. 
The Board seeks comments on several 
issues relating to State and local 
government buildings for purposes. of 
developing its accessibility guidelines. 

Question. 56: State and local 
government courthouses are cavered by 
title If of the ADA. The Board requests 
information on courthouses which 
provide access to jury boxes, witness 
stands, and judges” benches. Should the 
Board’s guidelines cover these features? 

Question 57: State and local 
government detention and correctional 
facilities are also covered by title of the 
ADA. UFAS section 4.1.4(9}{c} requires 
that 5 percent of residential units 
available, but not less than one, must be 
accessible. The Board seeks comments 
on the an of detention and 
correctional facilities in complying with 
this provision. The Beard also seeks: 
comments on other State and local 
government buildings: which may require 
particular attention. For example, if 
firehouse has a: second story which is 
used only for sleeping accommedations 
and does not contain any office space, 
should there be an exception from. the 
requirement for elevators? 

Question 56: With respect to scoping 
provisions, should State: amd local 
government buildings be required to 
provide a higher degree of accessibility 
than places of public accommodation 
and commereiat facilities: For example, 
should ali entrances to newly 
constructed State and! local government: 
buildings: be: accessible? Should: a 
greater number of accessible telephones 
and telecomnmnication display devices 
or telecommunication devices for the 
deaf (TDDs); be required in State and 
local government buildings? Should: 
swimming pools. eperated. by State or 
local government entities provide: more- 
than one means-of water access,. since: 
not.all means of providing, access. are 
equally useful for people? 

Question. 59: In: the case. of alterations, 
UFAS section. 4.4.6(3), establishes. 
additional requirements-for an 
accessible route, an accessible entrance, 
and accessible toilet facilities: when. the 
total cost of all alterations within. any, 
twelve month period amounts. to 50 
percent.or more: of the full and fair cash 


value of the building, Should this 
requirement be ween by one similar 
to that established for alterations te. 
places.of public. accommodation and. 
commercial facilities under title HI ef 
ADA? That requirement would previde 
where alterations: affect ox could affect 
usability of or access. ta-an. area af a 
facility containing, a primary function,, 
the entity shall. make the alteratien. in 
such a manner that,, to. the maximam: 
extent feasible, the. path: of travel te-the 
altered area,, and: the restrooms, 
telephones,, and: drinking fountains 
serving the. altered area are accessible 
to the extent that the costs of these 
accessibility features are not 
disproportionate te. the overall. 
alterations. in. terms of cast and scope- er 
determined. under criteria established by, 
the Attorney General. Title IL of the 
ADA. contains a similar requirement: for 
publicly operated. transit facilities but 
not for eather State and local: government 
buildings. 

Regulatory Process Matters: 

These guidelines are. issuedi to. pravide 
guidance to the Department of Justice in: 
establishing accessibility stamdards. for 
new: construction and. alterations in. 
places. of public accommodation. and. 
commercial facilities.as required. by the. 
ADA.. The standards. established. by. the 
Department of Justice must be: 
consistent with and may incorporate 
these guidelines. These guidelines,, when. 
considered together with regulations. to- 
be issued by the Department af Justice, 
meet the criteria for a major rule under 
Executive. Order 12291. The Board: has. 
prepared. a Preliminary Regulatony. 
Impact Analysis (PRLA), which has been. 
placed in the docket and is available for 
public inspection: at the Board's office. 
The PRIA includes a summary of state 
aecessibility requirements;a qualitative 
and quantitative discussion of the 
benefits of accessibility; a cost impact 
analysis for certain accessibility 
elements; and a discussion of the 
regulatory alternatives: considered. 

Question 60: The Baard seeks 
cemments en the appreaches and data 
used to estimate the potential benefits 
and costs of the guidelines: In particular, 
the Board is interested im any empiricat 
data or existing; analyses.that may, shed. 
light on these matters. Any such 
information, where relevant, will be 
incorporated into the Final Regulatory 
Impact Analysis. 

Accessibility does not generally add. 
features to a building or facility, but. 
rather simply requires that features 
commonly provided have certain. 
characteristics. Some of the 
characteristics may add marginally ta 
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the cost of an element; however, the cost 
for installation are not usually 
increased. In addition, accessibility 
generally adds little or no space to 
buildings and facilities. Several studies 
discussed in the PRIA have shown that 
designing buildings and facilities to be 
accessible, from the conceptual phase 
onward, adds less than 1% to the total 
construction costs. For purposes of the 
PRIA, the Board analyzed the cost 
impact of accessibility elements which 
had potential of adding to the cost of a 
building or facility. Included in the 
analysis were: area of refuge; parking 
(signage); curb ramps (detectable 
warnings); ramps (handrail extensions 
and edge protection); stairs (handrail 
extensions); detectable warnings; 
elevators (raised characters on hoistway 
entrances, reopening devices, tactile and 
braille control indicators, and audible 
signage for car position); water closets 
and toilet stalls (grab bars); lavatories 
and sinks (insulation of hot water and 
drain pipes); bath tubs and shower stalls 
{seat, grab bars, and hand-held 
showers); alarms (visual systems); 
signage (tactile and braille characters); 
telephones (volume controls, TDDs and 
TDD signage); assembly areas (assistive 
listening systems); automated teller 
machines (ATMs) (equipment for 
persons with visual impairments); and 
visual notification devices. 

Unit costs were developed for 
including each of the accessibility 
elements in newly constructed facilities 
and applied to a variety of building 
types differing in both size and type. 
The direct costs by building size and 
type for the accessibility elements are 
estimated as follows: 


New CONSTRUCTION 


RBBB 


The PRIA also discusses the indirect 
costs of the accessibility elements such 
as maintenance, operation and 
opportunity costs. Space allocation and 
re-ailocation issues are analyzed with 
respect to maneuvering space in 
corridors; the standard toilet stall versus 
the alternate toilet stall; check-out 
aisies; and areas of refuge. 

As for regulatory alternatives, section 
504 of the ADA specifically requires that 


the guidelines “supplement the existing 
{MGRAD}” on which the current UFAS 
is based and “establish additional 
requirements, consistent with this Act, 
to ensure that buildings [and] facilities 
* * * are accessible, in terms of 
architecture and design, * * * and 
communication, to individuals with 
disabilities.” The legislative history 
states that the guidelines may not 
“reduce, weaken, narrow, or set less 
accessibility standards than those 
included in existing MGRAD” and 
should provide greater guidance in the 
area of communication accessibility for 
individuals with hearing and visual 
impairments. As mandated by the 
statute, the guidelines use MGRAD and 
UFAS as their base or floor. The PRIA 
discusses regulatory alternatives 
considered for major provisions which 
go beyond MGRAD and UFAS. These 
include provisions for areas of refuge; 
volume controls for public telephones; 
telecommunications display devices or 
telecommunication devices for the deaf 
(TDDs); detectable warnings; assistive 
listing systems; signage; and automated 
teller machines (ATMs). 

In addition to the analysis described 
above, the Board is exploring the 
benefits of accessibility to all building 
users. For example, steps represent a 
potential accident site. Their elimination 
would reduce the risk of personal injury 
and may also mean easier access to 
buildings for those carrying goods or 
equipment, young children, elderly 
people, pregnant women, and people 
pushing carts or baby carriages. 

The Board is also interested in real 
estate market factors and the impact of 
accessibility on the marketability of 
space. Commercial real estate agents 
contacted by the Board have reported it 
to be an important factor. The Board 
plans to work with national associations 
representing real estate professionals 
and developers to obtain additional 
information on this topic for inclusion in 
the Final Regulatory Impact Analysis. 

The guidelines considered together 
with the Department of Justice’s 
regulations may have a significant 
impact on a substantial number of small 
entities. This impact is required by 
section 303 of the ADA which mandates 
that all new construction and alterations 
in places of public accommodations and 
commercial facilities be accessible to 
individuals with disabilities. Because 
the Board is required by Section 504 of 
the ADA to use MGRAD and UFAS as 
the base or floor for the guidelines, a 
Regulatory Flexibility Analysis has not 
been prepared. 

Wherever possible, the Board seeks 
empirical data regarding the benefits 
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and costs of the guidelines with respect 
to small entities. The ADA includes 
provisions which minimize the impact 
on small entities. For instance, section 
303(b) exempts newly constructed and 
altered facilities that are less than three 
stories or have less than 3,000 square 
feet per story from the elevator 
requirement unless the building is a 
shopping center, a shopping mall, the 
professional office of a health care 
provider, or another type of facility 
determined by the Attorney General to 
require the installation of an elevator 
based on usage. Section 303{a)(2) 
requires additional accessibility features 
to be provided when an entity is 
undertaking an alteration that affects or 
could affect usability of or access to an 
area of the facility containing a primary 
function only to the extent that the 
features are not disproportionate to the 
overall alterations in terms of cost and 
scope as determined under criteria 
established by the Attorney General. 
Other recently enacted legislation will 
facilitate compliance by small entities 
with the ADA. As amended in 1990, the 
Interna) Revenue Code allows a 
deduction of up to $15,000 per year for 
expenses associated with the removal of 
qualified architectural and 
transportation barriers. The 1990 
amendment also permits eligible small 
businesses to receive a tax credit for 
certain costs of compliance with the 
ADA. An eligible small business is one 
whose gross receipts do not exceed 
$1,000,000 or whose workforce does not 
consist of more than 30 full-time 
workers. Qualifying businesses may 
claim a credit of up to 50 percent of 
eligible access expenditures that exceed 
$250 but do not exceed $10,250. 
Examples of eligible access 
expenditures include the necessary and 
reasonable costs of removing barriers, 
providing auxiliary aids, and acquiring 
or modifying equipment or devices. 

. The guidelines do not preempt State 
and local regulation of the construction 
and alteration of places of public 
accommodation and commercial 
facilities. Section 308(b)(1)(A)(ii) of the 
ADA permits State and local 
governments to apply to the Attorney 
General for certification that a State or 
local building code meets or exceeds the 
accessibility requirements of the ADA. 
Accordingly, a Federalism assessment is 
not necessary. 

Finally, the guidelines do not have 
any significant impact on the 
environment. 


List of Subjects in 36 CFR Part 1191 
Buildings, Civil Rights, Handicapped. 
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Authorized by vote of the Board on 

November 14 and 29, 1990. 

William H. McCabe, 

Chairman, Architectural and Transportation 
Barriers Compliance Board. 

For the reasons set forthi in the 
preamble, it is proposed to add part 1191 
to title 36 of the Code of Federal 
Regulations to read as follows: 


PART 1191—AMERICANS WITH 
DISABILITIES ACT (ADA) 
ACCESSIBILITY GUIDELINES FOR 
BUILDINGS AND FACILITIES 


Sec 
1191.1 Accessibility guidelines. 


Appendix to Part 1191—Americans With 
Disabilities Act (ADA) Accessibility 
Guidelines for Buildings and Facilities 

Authority: Americans With Disabilities Act 
of 1990, Pub. L. 101-336, 42 U.S.C. 12204. 


§ 1191.1 Accessibility guidelines. 

The accessibility guidelines for 
buildings and facilities for purposes of 
the Americans With Disabilities Act are 
found in the appendix to this part. The 
guidelines are issued to provide 
guidance to the Department of Justice in 
establishing accessibility standards to 
implement the legislation. 

BILLING CODE 8150-01-M 
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APPENDIX TO PART 1191—AMERICANS WITH DISABILITIES ACT (ADA) 
ACCESSIBILITY GUIDELINES FOR BUILDINGS AND FACILITIES 


Proposed 
Americans with Disabilities Act (ADA) 
Accessibility Guidelines for Buildings and 
Facilities 


Approved at the meeting of the Board, 
November 14 and 29, 1990 


U.S. Architectural & Transportation Barriers Compliance Board 
1111 18th Street, N.W., Suite 501 
Washington, D.C. 20036-3894 
(202) 653-7834 v/TDD 
(202) 653-7863 FAX 
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This decument sets guidelines for accessibility 
to places of public accommodation. and commer- 
cial facilities by individuals with disabilities. 
These guidelines are to be applied during the 
design, construction, and alteration of such 
buildings and facilities to the extent required by 
Title Ill of the Americans with Disabilities Act of 
1990. 


The technical specifications 4.2 through 4.34, of 
these guidelines are the same as those of the 
American National Standard Institute's decu- 
ment Al17.1-1980, except as noted in this text 
and on figures by italics. However, sections 
4.1.1 through 4.1.7 and sections:5 through 10 
are different from ANSI Al 17.1 in their entirety 
and are printed in standard type. 


The illustrations and text of ANSI Al 17.1 are re- 
produced with permission from the American 
National Standards institute. Copies of the 
standard may be purchased from the American 
National Standards Institute at 1430 Broad- 
way, New York, New York t00TS8. 


| 2. | GENERAL. 


2.1 Provisions for Adults. The specifica- 
tions in these guidelines are based upon adult 


| dimensions and anthropometrics. 


2.2 Equivalent facilitation. Departures 
from particular technical and scoping require- 
ments of this guideline by the use of other 
methods. are permitted where the alternative 
methods used will provide substantially equiva- 
tent or greater access to and usability of the 
Jacility. Alternative methods shall permit individ- 
uals with disabilities to approach, enter, and 
use a site, building, facility, or portion thereof 
as easily, safely, conveniently, and indepen- 
dently as the specified method would permit. 


Table 1 
Graphic Conventions 


Convention 


prove ny 
9 . 
£ 


—$—— —— — —— — _ - tt 


Description 


Typical dimension line showing U.S. customary units 
(in inches) above the lime and Si units {in millimeters) 
below 


Dimensions for short distances indicated on 
extended line 


Dimension line showing alternate dimensions 
required 


Direction of approach 
Maximum 

Minimum 

Boundary of clear floor area 


Centerline 
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3.4 General Terminology 


MISCELLANEOUS 
INSTRUCTIONS 
AND DEFINITIONS. 


3.1 Graphic Conventions. Graphic con- 
ventions are shown in Table 1. Dimensions 
that are not marked “minimum” or “maxi- 
mum” are absolute, unless otherwise indicated 
in the text or captions. 


3.2 Dimensional Tolerances. All di- 
mensions are subject to conventional building 
industry tolerances for field conditions. 


3.3 Notes. The text of these guidelines does 
not contain notes or footnotes. Additional in- 
formation, explanations, and advisory 
materials are located in the Appendix. Para- 
graphs marked with an asterisk have related, 
nonmandatory material in the Appendix. In 
the Appendix, the corresponding paragraph 
numbers are preceded by an A. 


3.4 General Terminology. 


comply with. Meet one or more specifications 
of these guidelines. 


if, if...then. Denotes a specification that ap- 
plies only when the conditions described are 
present. 


may. Denotes an option or alternative. 


shall. Denotes a mandatory specification or re- 
quirement. 


should. Denotes an advisory specification or 
recommendation. 


3.5 Definitions. 


Access Aisle. An accessible pedestrian space 
between elements, such as parking spaces, 
seating, and desks, that provides clearances 
appropriate for use of the elements. 


Accessible. Describes a site, building, facility, 
or portion thereof that complies with these 
guidelines and that can be approached, en- 
tered, and used by individuals with disabilities 
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including those affecting mobility, sensory, or 
cognitive functions. 


Accessible Element. An element specified by 
these guidelines (for example, telephone, con- 
trols, and the like). 


Accessible Route. A continuous unobstructed 
path connecting all accessible elements and 
spaces in a building or facility. Interior accessi- 
ble routes may include corridors, floors, 
ramps, elevators, lifts, and clear floor space at 
fixtures. Exterior accessible routes may in- 
clude parking access aisles, Curb ramps, 
crosswalks at vehicular ways, walks, ramps, 
and lifts. 


Accessible Space. Space that complies with 
these guidelines. 


Adaptability. The ability of certain building 
spaces and elements, such as kitchen count- 
ers, sinks, and grab bars, to be added or 
altered so as to accommodate the needs of indi- 
viduals with or without disabilities or to 
accommodate the needs of persons with differ- 
ent types or degrees of disability. 


Addition. An expansion, extension, or increase 
in the gross floor area of a building or facility. 


Administrative Authority. A governmental 
agency that adopts or enforces regulations and 
guidelines for the design, construction, or alter- 
ation of buildings and facilities. 


Alteration. An alteration is a change to a build- 
ing or facility made by, on behalf of, or for the 
use of a public accommodation or commercial 
JSacility, that affects or could affect the usability 
of the building or facility or part thereof. 
Alterations include, but are not limited to, 
remodeling, renovation, rehabilitation, recon- 
struction, historic restoration, changes or 
rearrangement of the structural parts or 
elements, and changes or rearrangement in the 
plan configuration of walls and partitions. 
Normal maintenance, reroofing, painting or 
wallpapering, or changes to mechanical and 
electrical systems are not alterations unless 
they affect the usability of the building or 
Sacility. 


Area of Refuge. An area, which has direct 
access to an exit stairway, where people who 
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are unable to use stairs may remain safely to 
await further instructions or assistance during 
emergency evacuation. 


Assembly Area. A room or space accommoedat- 
ing a group of individuals for recreational, 
educational, political, social, or amusement 
purposes, or for the consumption of food and 
drink. 


Automatic Door. A door equipped with a 
power-operated mechanism and controls that 
open and close the door automatically upon re- 
ceipt of a momentary actuating signal. The 
switch that begins the automatic cycle may be 
a photoelectric device, floor mat, or manual 
switch (see power-assisted door). 


Building. Any structure used and intended for 
supporting or sheltering any use or oceu- 
pancy. 


Circulation Path. An exterior or interior way 
of passage from one place to another for pedes- 
trians, including, but not limited to, walks, 
hallways, courtyards, stairways, and stair 
landings. 


Clear. Unobstructed. 


Clear Floor Space. The minimum unob- 
structed floor or ground space required to 
accommodate a single, stationary wheeichatr 
occupant. 


Closed Circuit Telephone. A telephone with 

dedicated linefs) such as a house phone, cour- 
tesy phone or phone that must be used to gain 
entrance to a facility. 


Common Use. Refers to those interior and ex- 
terior rooms, spaces, or elements that are 
made available for the use of a restricted 
group of people (for example, occupants of a 
homeless shelter, the occupants of an office 
building, or the guests of such occupants}. 
Cross Slope 


. The slope that is perpendicular 
to the direction of travel (see running slope}. 


Curb Ramp. A short ramp cutting through a 
curb or built up to it. 


Detectable A standardized surface 
feature built in-or applied to walking surfaces 


3.5 Definitions 


or other elements to wara visually impaired 
people of hazards on a circulation path. 


Dwelling Unit. A single unit which provides a 
kitchen or feod preparation area, im addition 
to rooms and spaces for living, bathing, sicep- 
ing, and the like. A single family home used as 
@ transient group home is @ dwelling unit. and 
dwelling units are to be found tn such housing 
types as townhouses or apartment butidings 
usedas shelters, and some hotels. For pur- 
poses of these guidelines, use of the term 
“Dwelling Unit” does not imply the unit is used 
as a residence. 


Egreas, Means of. A contipmious and unob- 

siructed way of exit travel from any point in a 

building or facility to a public way. A means of 
verticat 


| accessible means of egress is one that complies 


with these guidelines and does not include 
Stairs, steps, or escalators. An. area of refuge or 
evacuation elevators may be included as part 


of an accessible means of egress. 


Element. An architectusat or mechanical com- 
ponent of a building, facility. space. or site, 
e.g., telephone, curb ramp, door, drinking foun- 
tain, seating, or water closet. 


Entrance. Any access point to a building or 
portion of building or facility used for the pur- 


| pase of entering. An entrance includes the 


or gate(s). A principal entrance of a butiding or 


| facility is one through which a significant num- 


ber of people enter. 


acility. All or any portion of buildings, struc- 
Serraht carton adele 
equipment, roads, walks, passageways, park- 


| ing lots, or other real or personal property 


located on a site. 


Ground Floor. Any occupiable floor less than 
one story above or below grade urith direct ac- 
cess to grade. A building or facility ahways has 
at least one ground floor and may have more 
than ene ground floor as where a split level en- 
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3.5 Definitions 


trance has been provided or where a building 
is built into a hillside. 


Individual With a Disability. An individual 
who has a physical impairment, including a mo- 
bility, sensory, or cognitive impairment, which 
results in a functional limitation in access to 
and use of a building or facility. 


Mezzanine or Mezzanine Floor. That portion 
of a story which is an intermediate floor level 
placed within the story and having occupiable 
space above and below its floor. 


Marked Crossing. A crosswalk or other identi- 
fied path intended for pedestrian use in 
crossing a vehicular way. 


Multifamily Dwelling. Any building contain- 
ing more than two dwelling units. 


Occupiable. A room or enclosed space de- 
signed for human occupancy in which 
individuals congregate for amusement, educa- 
tional or similar purposes, or in which 
occupants are engaged at labor, and which is 
equipped with means of egress, light, and venti- 
lation. 


Operable Part. A part of a piece of equipment 
or appliance used to insert or withdraw ob- 
jects, or to activate, deactivate, or adjust the 
equipment or appliance (for example, coin slot, 
pushbutton, handle). 


Path of Travel. (Reserved). 


Power-assisted Door. A door used for human 
passage with a mechanism that helps to open 
the door, or relieve the opening resistance of a 
door, upon the activation of a switch or a con- 
tinued force applied-to the door itself. 


Public Use. Describes interior or exterior 
rooms or spaces that are made available to the 
general public. Public use may be provided at a 
building or facility that is privately or publicly 
owned. 


Ramp. A walking surface which has a running 
slope greater than 1:20. 


Running Slope. The slope that is parallel to 
the direction of travel (see cross slope). 
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Service Entrance. An entrance intended pri- 
marily for delivery of goods or services. 


Signage. Displayed verbal, symbolic, tactile, 
and pictorial information. 


Site. A parcel of land bounded by a property 
line or a designated portion of a public right-of- 
way. 


Site Improvement. Landscaping, paving for 
pedestrian and vehicular ways, outdoor light- 
ing, recreational facilities, and the like, added 
to a site. 


Sleeping Accommodations. Rooms in which. 
people sleep; for example, dormitory and hotel 
or motel guest rooms or suites. 


Space. A definable area, e.g., room, toilet 
room, hall, assembly area, entrance, storage 
room, alcove, courtyard, or lobby. 


Story. That portion of a building included be- 
tween the upper surface of a floor and upper 
surface of the floor or roof next above. If such 
portion of a building does not include occupt- 
able space, it is not considered a story for 
purposes of these guidelines. There may be 
more than one floor level within a story as in 
the case of a mezzanine or mezzanines. 


Tactile, Describes an object that can be per- 
ceived using the sense of touch. 


Technically Infeasible. Means, with respect 
to an alteration, that it has little likelihood of 
being accomplished because existing structural 
conditions would require removing or altering a 
load-bearing member or because site con- 
straints prohibit modification or addition of 
elements, spaces, or features necessary to pro- 
vide accessibility. 


Telecommunication Display Device or Tele- 
communication Device for the Deaf (TDD). A 
telecommunications display device, also known 
as a telecommunications device for the deaf, 
employs graphic (Le., written) communications 
through the transmission of coded signals 
across the standard telephone network. 


Transient Lodging. A building, facility, or por- 

tion thereof, excluding inpatient medical care 
Jfacilities, that contains one or more dwelling 
units or sleeping accommodations. Transient 
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lodging may include, but is not limited to, re- 
sorts, group homes, hotels, motels, and 
dormitories. 


Vehicular Way. A route intended for vehicular 
traffic, such as a street, driveway, or parking lot. 


Walk. An exterior pathway with a prepared 
surface intended for pedestrian use, including 
general pedestrian areas such as plazas and 
courts. 


NOTE: Sections 4.1.1 through 4.1.7 are differ- 
ent from ANSI Al 17.1 in their entirety and are 
printed in standard type. 


| 4. | ACCESSIBLE ELEMENTS 


AND SPACES: SCOPE 7 
AND TECHNICAL 
REQUIREMENTS 


4.1 Minimum Requirements 
4.1.1 Application. 


(1) General. All areas of buildings and 
facilities shall comply with these guidelines, 
4.1 through 4.34, unless otherwise provided in 
this section or as modified in a special applica- 
tion section. 

(2) Application Based on Building Use. 
Special application sections 5 through 9 
provide additional requirements for restau- 
rants and cafeterias, medical care facilities, 
business and mercantile, libraries, and acces- 
sible transient lodging. When a building or 
facility contains more than one use covered by 
a special application section, each portion 
shall comply with the requirements for that 
use. 


(3) Areas Used Only by Employees as a Work- 
station. Areas that contain work stations that 
may be used by employees with disabilities 
shall be designed and constructed so that indi- 
viduals with disabilities can approach, enter, 
and exit the areas. These guidelines do not re- 
quire that all individual work stations be 
constructed or equipped (e.g., with racks or 
shelves) to be accessible. 


4.1 Minimum Requirements 


(4) Temporary Structures. These guidelines 
cover temporary buildings or facilities as well 
as permanent facilities. Temporary buildings 
and facilities are not of permanent construc- 
tion but are extensively used or are essential 
for public use for a period of time. Examples of 
temporary buildings or facilities covered by 
these guidelines include, but are not limited 
to: reviewing stands, temporary classrooms, 
bleacher areas, exhibit areas, temporary bank- 
ing facilities, temporary health screening 
services, or temporary safe pedestrian passage- 


: ways around a construction site. Structures, 


sites and equipment directly associated with 
the actual processes of major construction, 
such as scaffolding, bridging, or materials 
hoists are not included. 


(5) General Exceptions. 


(a) In new construction, a person or entity 
is not required to meet fully the requirements 
of these guidelines where that person or entity 
can demonstrate that it is structurally imprac- 
ticable to do so. Full compliance will be 
considered structurally impracticable only in 
those rare circumstances when the unique 
characteristics of terrain prevent the incorpora- 
tion of accessibility features. 


(b) Accessibility is not required to elevator 
pits, elevator penthouses, piping or equipment 
catwalks, and lookout galleries. 


4.1.2 Accessible Sites and Exterior 
Facilities: New Construction. An accessible 
site shall meet the following minimum 
requirements: 


(1) At least one accessible route complying 
with 4.3 shall be provided within the bound- 
ary of the site from public transportation 
stops, accessible parking spaces, passenger 
loading zones if provided, and public streets or 
sidewalks to an accessible building entrance. 


(2) At least one accessible route complying 
with 4.3 shall connect accessible buildings, 
accessible facilities, accessible elements, and 
accessible spaces that are on the same site. 


(3) All objects that protrude from surfaces or 
posts into circulation paths shall comply with 
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4.1.2 Accessible Sites and Exterior Facilities: New Construction 


(4) Ground surfaces along accessible routes 
and in accessible spaces shall comply with 4.5. 


(5) (a) If parking spaces are provided for em- 
ployees or visitors, or both, then accessible 
spaces complying with 4.6 shall be provided in 
each such parking area, as close as practicable 
to an accessible entrance in conformance with 
the following table: 


Required 

Total Parking Minimum Number 

in Lot of Accessible Spaces 
1 to25 

26 to 50 

51 to 75 
76 to 100 
101 to 150 
151 to 200 
201 to 300 
301 to 400 
401 to 500 
50I to 1000 

1001 and over 


FT PORMNAIh WN 


* 2 percent of total. 
b920 plus 1 for each 100 over 1000. 


EXCEPTION: If greater accessibility is 
achieved, the total number of accessible park- 


ing spaces may be distributed among parking 
lots. 


(b) If passenger loading zones are provided, 
then at least one passenger loading zone shall 
comply with 4.6.5. 


(c) Parking spaces for side lift vans are 
accessible parking spaces and may be used to 
meet the requirements of this paragraph. 


(d) Parking spaces at transient lodging 
complying with 4.6 shall be provided in accor- 
dance with the following: 


(i) Where parking is provided for all 
occupants, one accessible parking space shalt 
be provided for each accessible unit or sleep- 
ing room; and 


(ii} Where parking is provided for visitors, 
2 percent of the spaces, or at least one, shall 
be accessible. 


(e) At facilities providing medical services, 
parking spaces complying with 4.6 shall be 
provided in accordance with 4.1.1(5)(a) except 
as follows: 


(i) Outpatient facilities: 10 percent of the 
total number of parking spaces provided; 


(ii) Facilities that specialize in treatment 
or services for persons with mobility tmpatr- 
ments, employee and visitor parking: 20 
percent of the total number of parking spaces 
provided. 


(6) If toilet facilities are provided on a site, 
then each such public or common use toilet fa- 
cility shall comply with 4.22. If bathing 
facilities are provided on a site, then each 


such public or common use bathing facility 
shall comply with 4.23. 


EXCEPTION: For single user portable toilet or 
bathing units clustered at a single location, at 
least one toilet unit complying with 4.22 or at 
least one bathing unit complying with 4.23 
should be installed at each location whenever 
typical inaccessible units are provided. Accesst- 
ble units shall be identified by the 
International Symbol of Accessibility. 


(7) All signs shall comply with 4.30.2, 4.30.3, 
and 4.30.5. Signage identifying buildings and 
facilities and permanent identification of 
rooms or spaces (e.g., toilet facilities) shall also 
comply with 4.30.4 and 4.30.6. Elements and 
spaces of accessible facilities which shall be 
identified by the International Symbol of Acces- 
sibility and comply with 4.30.7 are: 


(a) Parking spaces designated as reserved 
for individuals with disabilities; 


(b) Accessible passenger loading zones; 


(c) Accessible entrances when not all are 
accessible (inaccessible entrances. shall have 
directional signage to indicate the route to the 
nearest accessible entrance}; 


(d) Accessible toilet and bathing facilities 
where not all are aecessible. 
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4.1.3 Accessible Buildings: New Construction 


4.1.3 Accessible Buildings: New 
Construction. Accessible buildings and facil- 
ities shall meet the following minimum 
requirements: 


(1) At least one accessible route complying 
with 4.3 shall connect accessible building or 
facility entrances with all accessible spaces 
and elements within the building or facility. 


(2) All objects that overhang or protrude into 
circulation paths shall comply with 4.4. 


(3) Ground and floor surfaces along accessible 
routes and in accessible rooms and spaces 
shail comply with 4.5. 


(4) Stairs connecting levels that are not con- 
nected by an elevator shall comply with 4.9. 


(5) One passenger elevator complying with 
4.10 shall serve each level, including mezza- 
nines, in all multi-story buildings and facilities 
unless exempted below. If more than one eleva- 
tor is provided, each elevator shall comply 
with 4.10. 


EXCEPTION: Elevators are not required in fa- 
cilities that are less than three stories or that 
have less than 3000 square feet per story un- 
less the building is a shopping center, a 
shopping mall, or the professional office of a 
health care provider, or another type of facility 
as determined by the Attorn<y General. The el- 
evator exemption set forth in this paragraph 
does not obviate or limit in any way the obliga- 
tion to comply with the other accessibility 
requirements established in section 4.1.3. For 
example, floors above or below the accessible 
ground floor must meet the requirements of 
this section except for elevator service. if toilet 
or bathing facilities are provided on a level not 
served by an elevator, then toilet or bathing fa- 
cilities must be provided on the accessible 
ground floor. If a building or facility is eligible 
for this exemption but the building or facility 
nonetheless has an elevator, that elevator 
shall meet the requirements of 4.10 and shall 
serve each level in the building. 


EXCEPTION: Elevator pits, elevator pent- 
houses, mechanical rooms, piping or 
equipment catwalks are exempted from this 
requirement. 


EXCEPTION: Accessible ramps complying 
with 4.8 or, if no other alternative is feasible, 
accessible platform lifts complying with 4.11 of 
this guideline and other applicable local regu- 
lations may be used in lieu of an elevator. 


(6) Windows: If operable windows are 
provided, they shall comply with 4.12. 


(7) Doors: 


(a) At each accessible entrance to a building 
or facility, at least one door shall comply with 
4.13. 


(b) Within a building or facility, at least one 
door at each accessible space shall comply 
with 4.13. 


(c) Each door that is an element of an 
accessible route shall comply with 4.13. 


(d) Each door required by 4.3.10, Egress, 
shall comply with 4.13. 


(8) At least one principal entrance at each 
ground floor level to a building or facility shall 
comply with 4.14, Entrances. When a building 
or facility has entrances which normally serve 
any of the following functions: transportation 
facilities, passenger loading zones, accessible 
parking facilities, taxi stands, public streets 
and sidewalks, or accessible interior vertical 
access, then at least one of the entrances serv- 
ing each such function shall comply with 4.14, 
Entrances. Because entrances also serve as 
emergency exits, whose proximity to all parts 
of buildings and facilities is essential, it is pref- 
erable that all or most entrances be accessible. 


(9) In multiple-story buildings and facilities 
where at-grade egress from each floor is impos- 
sible, either of the following is required: the 
provision within each story of approved fire 
and smoke partitions that create horizontal 
exits; or the provision within each floor of 
areas of refuge complying with 4.3.11 and ap- 
proved by agencies having authority for safety. 
Areas of refuge shall be provided on each floor 
level in a number equal to that for required 
exits. 


(10) If drinking fountains or water coolers are 
provided, approximately 50 percent of those 
provided on each floor shall comply with 4.15 
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4.1.3 Accessible Buildings: New Construction 


and shall be on an accessible route. If only 
one drinking fountain or water cooler is'pro- 
vided on any floor, it shall comply with 4.15. 


(11) Toilet Facilities: If toilet facilities are pro- 
vided, then each public and common use toilet 
room shall comply with 4.22. Other toilet 
rooms shall be adaptable. If bathing facilities 
are provided, then each public and common 
use bathroom shall comply with 4.23. Accessi- 
ble toilet rooms and bathing facilities shall be 
on an accessible route. 


(12) Storage, Shelving and Display Units: 


(a) If fixed or built-in storage facilities such 
as cabinets, shelves, closets, and drawers are 
provided in accessible spaces, at least one of 
each type provided shall contain storage space 
complying with 4.25. Additional storage may 
be provided outside of the dimensions shown 
in Fig. 38. 


(b) Shelves or display units allowing self-ser- 
vice by customers in mercantile occupancies 
shall be located on an accessible route 
complying with 4.3. 


(13) Controls and operating mechanisms in 
accessible spaces, along accessible routes, or 
as parts of accessible elements (for example, 
light switches and dispenser controls) shall 
comply with 4.27. 


(14) If emergency warning systems are pro- 
vided, then they shall include both audible 
alarms and visual alarms complying with 
4.28. Sleeping accommodations required to 
comply with 9.3 shall have an alarm system 
complying with 4.28. Emergency warning sys- 
tems in medical care facilities may be modified 
to suit standard health care alarm design prac- 
tice. 


(15) Detectable warnings shall be provided at 
hazardous conditions as specified in 4.29. 


(16) If signs are provided, they shall comply 
with 4.30.2, 4.30.3, 4.30.5 and 4.30.8, In addi- 
tion, signage that provides permanent 
identification of rooms and spaces shall also 
comply with 4.30.4 and 4.30.6. 


EXCEPTION: The provisions of 4.30.4 are not 
mandatory for temporary information on room 


and space signage, such as current occupant's 
name, provided the permanent room or space 
identification, such as room number, “MEN,” 
or “EXIT,” complies with 4.30.4 and 4.30.6. 


(17) Public telephones: 


(a) If public pay telephones, public closed 
circuit telephones, or other public telephones 
are provided, then they shall comply with 
4.31, Telephones, to the extent required by the 
following table: 


Number of each type 


of telephone provided on 
each floor 


Number of telephones 
required to be 
accessible* 


} or more single unit 1 per floor 
installations 


1 bank? 1 per floor 


2 or more banks” } per bank. Accessible 
unit may be installed as 

a single unit im proximity 
(either visible or with 
signage) to the bank. At 
least one public telephone 
per floor shall meet the 
requirements for a 
forward reach telephone.® 


* Additional public telephones may be in- 
stalled at any height. Unless otherwise 
specified, accessible telephones may be either 
forward or side reach telephones. 


> A bank consists of two or more adjacent pub- 
lic telephones, often installed as a unit. 


“ EXCEPTION: For exterior installations only, 
if dial tone first service is not available, then a 
side reach telephone may be installed instead 
of the required forward reach telephone (i.e., 
one telephone in proximity to each bank shall 
comply with 4.31). 


(b} All telephones required to be accessible 
and complying with 4.31 shall be equipped 
with a volume control. In addition, 25 percent, 
but never less than one, of all other public tele- 
phones provided shall be equipped with a 
volume control and shall be dispersed among 
all types of public telephones, including closed 
circuit telephones, throughout the building or 
facility. The installation of additional volume 
controls is encouraged and these may be in- 
stalled on any public telephone provided. 
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Signage complying with applicable provisions 
of 4.30.7 shall be provided. 


(c) In addition to the requirements of (a) and 
(b) above, if public pay telephones are pro- 
vided in a building or facility that has a total 
of six or more public pay telephones, at least 
one public pay telephone shall be equipped 
with a TDD. A public TDD shall be located on 
an accessible route complying with 4.3 and 
shall be provided with signage complying with 
4.30.7. 


(18) If fixed or built-in seating or tables are 
provided in accessible spaces, at least 5 per- 
cent, but always at least one, of the fixed or 
built-in seating spaces or tables shall comply 
with 4.32. An accessible route shall lead to 
and through such fixed or built-in seating, ta- 
bles or work surfaces. 


(19) Assembly areas: 


(a) If places of assembly are provided, they 
shall comply with the following table: 


Number of 
Required Wheelchair 
Locations 


Capacity of 
Seating in 
Assembly Areas 


50 to 75 
76 to 100 
101 to 150 
151 to 200 
201 to 300 
301 to 400 
401. to 500 
501 to 1000 
over 1000 


TrODNAUS & 


* 2 percent of total 
> 20 plus 1 for each 100 over 1000 


(b) This paragraph applies to indoor 
assembly areas where audible communica- 
tions are integral to the use of the space {e.g.. 
concert halls, theaters, meeting rooms, etc.}. 
Such assembly areas, if they accommodate 50 
or more persons, or if they have audio-amplifi- 
cation systems, or if they are used regularly as 
meeting or conference rooms, shall have a 
permanently installed assistive listening sys- 
tem complying with 4.33. For other assembly 
areas, a permanently installed assistive listen- 
ing system, or wiring for a portable assistive 


4.1.6 Accessible Buildings: Alterations 


listening system shall be provided. The mini- 
mum number of receivers to be provided shall 
be equal to 4 percent of the total number of 
seats, but in no case less than two. Signage 
with 4.30 shall be installed to notify 
patrons of the availability of a listening system. 


(20) Where automated teller machines are 
provided, at least one machine shall comply 
with the requirements of 4.34. 


EXCEPTION: Drive-up-only automated teller 


machines are not required to comply with 
4.34.2 and 4.34.3. 


4.1.4 (Reserved). 


4.1.5 Accessible Buildings: Additions. 
Each addition to an existing or facil- 
ity shall be regarded as an alteration and shall 
comply with 4.1.1 to 4.1.3 and 4.1.6 of 4.1, 
Minimum Requirements, and the applicable 


technical specifications of 4.2 through 4.34 
and sections 5 through 9. 


4.1.6 Accessible Buildings: Alterations. 


(1) General. Alterations to existing buildings 
and facilities shall comply with the following: 


(a) No alteration which decreases or has the 
effect of decreasing or usability of 
a building or facility may be undertaken. 


(b) If existing elements, spaces, or common 
areas are altered, then each such altered ele- 
ment, space, feature, or area shall comply 
with the applicable provisions of 4.1.1 to 4.1.3 
of 4.1, Minimum Requirements (for New Con- 
struction). 


(c) If an escalator or stair is planned or in- 
stalled where none existed previously and 
major structural modifications are necessary 
for such installation, then a means of accessi- 
ble vertical access shall be provided that 
complies with the applicable provisions of 4.7, 
4.8, 4.10, or 4.11. 


(d) If alterations of single elements, when 
considered together, amount to an alteration 
of a room or space in a building or facility, the 
entire space shall be made accessible. 





2336 


4.1.6 Accessible Buildings: Alterations 


(e) No alteration of an existing element, 
space, or area of a building or facility shall im- 
pose a requirement for greater accessibility 
than that which would be required for new 
construction. For example, if the elevators and 
stairs in a building are being altered and the 
elevators are, in turn, being made accessible, 
then no accessibility modifications are re- 
quired to the stairs connecting levels 
connected by the elevator. If stair modifica- 
tions to correct unsafe conditions are required 
by other codes, the modifications shall be 
done in compliance with these guidelines un- 
less technically infeasible. 


( If the alteration work is limited solely to 
the electrical, mechanical, or plumbing sys- 
tem, or to asbestos removal, and does not 
involve the alteration of any elements or 
spaces required to be accessible under these 
guidelines, then 4.1.6(2) does not apply. 


(g) EXCEPTION: In alteration work, if 
compliance is technically infeasible, the alter- 
ation shall provide accessibility to the 
maximum extent feasible. Any elements or fea- 
tures of the building or facility that can be 
made accessible shall be made accessible. 


(h) EXCEPTION: 


(i) These_guidelines do not require the 
installation of an elevator in an altered facility 
that is less than three stories or has less than 
3,000 square feet per story unless the building 
is a shopping center, a shopping mall, the pro- 
fessional office of a health care provider, or 
another type of facility as determined by the 
Attorney General. 


(ii) The exemption provided in paragraph 
(i) does not obviate or limit in any way the obli- 
gation to comply with the other accessibility 
requirements established in these guidelines. 
For example, alterations to floors above or 
below the ground floor must be accessible re- 
gardless of whether the altered facility has an 
elevator. If a facility subject to the elevator ex- 
emption set forth in paragraph (i) nonetheless 
has an elevator, that elevator shall meet, to 
the maximum extent feasible, the accessibility 
requirements of these guidelines. 


(2) Alterations to an Area Containing a Pri- 
mary Function: In addition to the 
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requirements of 4.1.6(1), an alteration that af- 
fects or could affect the usability of or access 
to an area containing a primary function shall 
be made so as to ensure that, to the maximum 
extent feasible, the path of travel to the altered 
area and the restrooms, telephones, and drink- 
ing fountains serving the altered area, are 
readily accessible to and usable by individuals 
with disabilities, unless such alterations are 
disproportionate to the overall alterations in 
terms of cost and scope (as determined under 
criteria established by the Attorney General). 


(3) Special Technical Provisions for Alterations 
to Existing Buildings and Facilities: 


(a) Ramps: Curb ramps and interior or 
exterior ramps to be constructed on sites or in 
existing buildings or facilities where space limi- 
tations prohibit the use of a 1:12 slope or less 
may have slopes and rises as follows: 


(i) Aslope between 1:10 and 1:12 is 
allowed for a maximum rise of 6 inches. 


(ii) A slope between 1:8 and 1:10 is 
allowed for a maximum rise of 3 inches. 


A slope steeper than 1:8 is not allowed. 


(b) Stairs: Full extension of handrails at 
stairs shall not be required in alterations 
where such extensions would be hazardous or 
impossible due to plan configuration. 


(c) Elevators: 


(i) If safety door edges are provided in 
existing automatic elevators, automatic door 
reopening devices may be omitted (see 4.10.6). 


(ii) Where existing shaft configuration or 
technical infeasibility prohibits strict compli- 
ance with 4.10.9, the minimum car plan 
dimensions may be reduced by the minimum 
amount necessary, but in no case shall the in- 
side car dimensions be less than 48 in by 48 
in. 


(d) Doors: 


(i) Where it is technically infeasible to 
comply with clear opening width requirements 
of 4.13.5, a projection of 5/8 in maximum will 
be permitted for the latch side stop. 
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4.1.7 Accessible Buildings: Historic Preservation 


(ii) If existing thresholds are 3/4 in high 
or less, and have (or are modified to have} a 
beveled edge on each side, they may remain. 


(e) Toilet Rooms: 


(i) Where it is technically infeasible to 
comply with 4.22 and 4.23, the installation of 
at least one unisex toilet per floor, located in 
the same area as existing toilet facilities, will 
be permitted in lieu of modifying existing toilet 
facilities to be accessible. Each unisex toilet 
room shall contain one water closet complying 
with 4.16 and one lavatory complying with 
4.19, and the door shall have a privacy latch. 


(ii) Where it is technically infeasible to 
install a required standard stall, or where 
other codes prohibit reduction of the fixture 
count f{i.e., removal of a water closet in order 
to create a double-wide stall), either alternate 
stall (Fig.30(b)) may be provided in lieu of the 
standard stall. 


(f) Signage: 


(i) Where it is technically infeasible to 
comply with 4.1.3(7) but an entrance (or 
entrances) other than a principal entrance is 
made accessible, appropriate accessible sign- 
age indicating the lecation of the nearest 
accessible entrancefs) shall be installed at or 
near the inaccessible entrance such that a per- 
son with disabilities will not be required to 
retrace the approach route from the inaccessi- 
ble entrance. 


(ti) When inaccessible toilet or bathing 
facilities are allowed to remain in an existing 
building or facility, signage complying with 
4.30, except for 4.30.4, shall be provided indi- 
cating the location of the nearest accessible 
toilet or bathing facility. 


(g) Assembly Areas: 


() Where it is technically infeasible to 
disperse accessible seating throughout an al- 
tered assembly area, accessible seating areas 
may be clustered. Each accessible seating 
area shall have provisions for companion seat- 


ing and shall be located on an accessible route 


that also serves as a means of emergency 
egress. 


(i) Where it is technically infeasible to 
alter all pe areas to be on an accessi- 
bie route, at least one of each type of 


performing area shall be made accessible. 


4.1.7 Aceessibie Buildings: Historic 
Preservation. 


(1) Applicability. 


(a) As a general mule, the accessibility provis- 

tons of part 4 shall be applied to alterations to 

“qualified” historic buildings and facilities. 

“Qualified” buildings or facilities are those 

aoaiies and facilities that are eligible for list- 
ing in the National Register of Historic Places, 
or such properties designated as historic 
under a statute of the appropriate state or 
local government body. Comments of the Advi- 
sory Council on Historic Preservation shail be 
obtained when required by Section 106 of the 
National Historic Preservation Act of 1966, as 
amended, 16 U.S.C. 470 and 36 CFR Part 
800, before any alteration to a qualified his- 
toric building ts undertaken. 


(b) The Advisory Council shall determine, on 
a case-by-case basis, whether provisions re- 
quired by part 4 for accessible routes {exterior 
and interior), ramps, entrances, toilets, park- 
ing, and displays and signage, would threaten 
or destroy the historic significance of the build- 
ing or facility. 


(c) If the Advisory Couneil determines that 
any of the accessibility requirements for fea- 
tures listed in 4.1.7(1) would threaten or 
destroy the historic significance of a building _ 
or facility, then the: special application provis- 
ions of 4.1.7(2) for that feature may be 
utilized. The special application provisions 
listed under 4.1.7(2) may only be utilized fol- 
lowing a written determination by the Advisory 
Council that application of a requirement con- 
tained in part 4 would threaten or destroy the 
historic integrity of a qualified building or facil- 
ity. 


(2) Historic Preservation: Minimum 
Requirements. 


(a) At least one accessible route complying 
with 4.3 from a site access point to an accessi- 
ble entrance shall be provided. 





4.2 Space Allowance and Reach Ranges 


EXCEPTION. A ramp with a slope no greater 
than 1:6 for a run not to exceed 2 ft (610 mm) 
may be used as part of an accessible route at 
an entrance. 


(b) At least one accessible entrance which is 
used by the public complying with 4.14 shall 
be provided. 


EXCEPTION: If it is determined that no en- 
trance used by the public can comply with 
4.14, then access at any entrance not used by 
the general public but open (unlocked) with di- 
rectional signage at the primary entrance may 
be used. 


(c) If toilets are provided, then at least one 
toilet facility complying with 4.22 and 4.1.6 
shall be provided along an accessible route 
that complies with 4.3. Such toilet facility may 
be unisex in design. 


(d) Accessible routes from an accessible en- 
trance to all publicly used spaces on at least 
the level of the accessible entrance shall be 
provided. Access shall be provided to all levels 
of a Duilding or facility in compliance with 4.1 
whenever practical. 


32 min 
| 815 | 


24 max distance 
for min clearance 


Fig. 1 
Minimum Clear Width 
for Single Wheelchair 
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(e) Displays and written information, docu- 
ments, etc., shall be located where they can be 
seen by a seated person. Exhibits and signage 
displayed horizontally (e.g., open books), shall 
be no higher than 44 in (1120 mm) above the 
floor surface. 


NOTE: The technical provisions of sections 4.2 
through 4.34 are the same as those of the 
American National Standard Institutes’ docu- 
ment Al17.1 — 1980, except as noted in the 
text and on figures in italics. 


4.2 Space Allowance and Reach 
Ranges 


4.2.1* Wheelchair Passage Width. The 
minimum clear width for single wheelchair 
passage shall be 32 in (815 mm) at a point 
and 36 in (915 mm) continuously (see Fig. 1 
and 24(e)). : 


4.2.2 Width for Wheelchair Passing. The 
minimum width for two wheelchairs to pass is 
60 in (1525 mm) (see Fig. 2). 


Fig. 2 
Minimum Clear Width 
for Two Wheelchairs 
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(a 
60-in (:sds- aang Dieniibie Space 


4.2 Space Allowance and Reach Ranges 


(b) 
T-Shaped Space for 160° Turns 


Fig. 3 


Wheelchair Tuming Space 


4.2.3* Wheelchair Turning Space. The 
space required for a wheelchair to make a 180- 
degree turn is a clear space of 60 in (1525 
mm) diameter (see Fig. 3(a)) or a T-shaped 
space (see Fig. 3(b)). 


4.2.4° Clear Floor or Ground Space for 
Wheelchairs. 


4.2.4.1 Size and Approach. The minimum 
clear floor or ground space required to accom- 
modate a single, stationary wheelchair 
occupant ts 30 in by 48 in (760 mm by 1220 
mm) (see Fig. 4{a)). The minimum clear floor 
or ground space for wheelchairs may be posi- 
tioned for forward or parallel approach to an 
object (see Fig. 4(b) and (c)). Clear floor or 
ground space for wheelchairs may be part of 
the knee space required under some objects. 


4.2.4.2 Relationship of Maneuvering Clear- 
ance to Wheelchair Spaces. One full 
unobstructed side of the clear floor or ground 
space for a wheelchair shall adjoin or overlap 
an accessible route or adjoin another wheel- 
chair clear floor space. If a clear floor space is 


located in an alcove or otherwise confined on 
all or part of three sides, additional maneuver- 
ing clearances shall be provided as shown in 
Fig. 4(d) and (e). 


4.2.4.3 Surfaces for Wheelchair Spaces. 
Clear floor or ground spaces for wheelchairs 
shall comply with 4.5. 


4.2.5 Forward Reach. If the clear floor 
space only allows forward approach to an ob- 
ject, the maximum high forward reach allowed 
shall be 48 in (1220 mm) (see Fig. 5(a)). The 
minimum low forward reach ts 15 in (380 mm). 
If the high forward reach is over an obstruc- 
tion, reach and clearances shall be as shown 
in Fig. 5(b). 


4.2.6* Side Reach. If the clear floor space 
allows parallel approach by a person in a 
wheelchair, the maximum high side reach al- 
lowed shall be 54 in (1370 mm) and the low 
side reach shall be no less than 9 in (230 mm) 
above the floor (Fig. 6(a) and (b)). If the side 
reach is over an obstruction, the reach and 
clearances shall be as shown in Fig 6(c). 


BEST COPY AVAILABLE 
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4.2 Space Allowance and Reach Ranges 
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NOTE: x < 15 in (380 mm). 


NOTE: If x > 24 in (610 mm), then an additional NOTE: If x > 15 in (380 mm), then an additional 
maneuvering clearance of 6 in (150 mm) shail be maneuvering clearance of 12 in (305 mm) shalt be 
provided as shown. provided as shown. 


Additional manning anniin for Alcoves 


Fig. 4 
Minimum Clear Floor Space for Wheelchairs 
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4.2 Space Allowance and Reach Ranges 


NOTE: x shail be < 25 in (635 mm); z shall be > x When x < 20 in (510 mm), then y shail be 48 in (1220 mm) maximum. 
When x is 20 to 25 in (510 to 635 mm), then y shall be 44 in (1120 mm) maximum. 


(b) 
Maximum Forward Reach over an Obstruction 


Fig. 5 
Forward Reach 
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4.3 Accessibie Route 


(b) 
High and Low Side Reach Limits 


(c) 
Maximum Side Reach over Obstruction 


Fig. 6 
Side Reach 


4.3 Accessible Route ing, and accessible passenger loading zones, 
and public streets or sidewalks to the accessi- 

4.3.1* General. All walks, halls, corridors, ble building entrance they serve. 

aisles, and other spaces that are part of an ac- 

cessible route shall comply with 4.3. (2) At least one accessible route shall 
connect accessible buildings, facilities, 

4.3.2 Location. elements, and spaces that are on the same site. 


(1) At least one accessible route within the (3} At least one accessible route shall 
boundary of the site shall be provided from connect accessible building or facility 
public transportation stops, accessible park- entrances with all accessible spaces and 
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(c) 
Changes in level 


4.3 Accessible Route 


a oe 


NOTE: Dimensions shown apply when x < 48 in (1220 mm). 


4b) 
Tums around an Obstruction 


S|, 
i 
st 
= 
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‘d) 
Changes in level 


7 


Fig. 
Width of Accessible Route 


elements and with all accessible dwelling units 
within the building or facility. 


(4) An accessible route shall connect at least 
one accessible entrance of each accessible 
dwelling unit with those exterior and interior 
spaces and facilities that serve the accessible 
dwelling unit 


4.3.3 Width. The minimum clear width of 
an accessible route shall be 36 in (915 mm) ex- 


cept at doors (see 4.13.5). If a person in a 
wheelchair must make a turn around an ob- 
struction, the minimum clear width of the 
accessible route shall be as shown in Fig. 7. 


4.3.4 Passing Space. If an accessible route 
has less than 60 in (1525 mm) clear width, 
then passing spaces at least 60 in by 60 in 
(1525 mm by 1525 mm) shall be located at rea- 
sonable intervals not to exceed 200 ft (61 m). 
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4.3 Accessible Route 


AT-intersection of two corridors or walks is an 


acceptable passing place. 


4.3.5 Head Room. Accessible routes shall 
comply with 4.4.2. 


4.3.6 Surface Textures. The surface of an 
accessible route shall comply with 4.5. 


4.3.7 Slope. An accessible route with a run- 
ning slope greater than 1:20 is a ramp and 
shall comply with 4.8. Nowhere shall the cross 
slope of an accessible route exceed 1:50. 


4.3.8 Changes in Levels. Changes in levels 
along an accessible route shall comply with 
4.5.2. If an accessible route has changes in 
level greater than 1/2 in (13 mm), then a curb 
ramp, ramp, elevator, or platform lift shall be 
provided that complies with 4.7, 4.8, 4.10, or 
4.11, respectively. Stairs shall not be part of 
an accessible route. 


4.3.9 Doors. Doors along an accessible 
route shall comply with 4.13. 


4.3.10* Egress. Accessible routes serving 
any accessible space or element shall also 
serve as a means of egress for emergencies or 
connect to an accessible area of refuge. 


4.3.11 Areas of Refuge. Every area of ref- 
uge shall have a one-hour minimum 
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Sire-resistive separation. Every area of refuge 
above or below the level of exit discharge (the 
ground floor level) shall have direct access to 
an exit stairway and, in addition, may have ac- 
cess to an egress elevator where such elevator 
ts designed and constructed in compliance with 
other regulations as being suitable for emer- 
gency evacuation when operated by trained 
emergency service personnel. Doors to the area 
of refuge shall be in compliance with all requtre- 
ments of 4.13, shall swing in the direction of 
exit travel, and shall not prevent re-entry from 
the egress side. Every area of refuge shall pro- 
vide a minimum of two wheelchair spaces, each 
30 inches by 48 inches. Wheelchair spaces 
shall not be part of, nor encroach upon, any re- 
quired exit/ corridor /landing dimension. Travel 
in two directions to an area of refuge shall be 
possible from any point on the level served by 
the area of refuge. A two-way communication 
system, with both visible and audible signals, 
shall be provided between an area of refuge 
and a central emergency management control 
point. Where telephone handsets are provided 
as one means of communication, they shall com- 
ply with 4.31. A landing in an exit stair which 
does not contain a standpipe may be used as 
an area of refuge if the spaces for wheelchairs 
do not encroach upon the required landing di- 
mensions. Signage identifying and directing 
people to the area of refuge is required and 
shall use the international symbol of 
accessibility. 
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4.4 Protruding Objects 


4.4 Protruding Objects. 


4.4.1* General. Objects projecting from 
walls (for example, telephones) with their lead- 
ing edges between 27 in and 80 in (685 mm 
and 2030 mm) above. the finished floor shal 
protrude no more than 4 in (100 mm) into 
walks, halls, corridors, passageways, or aisles 
{see Fig. 8(a)). Objects mounted with their 
leading edges at or below'27 im {685 nim} 
above the finished floor may protrude any 
amount (see Fig. 8{a) and {b)). Free-standing 
objects mounted on posts or pylons may over- 
hang 12 in (305 mm) maximum from 27 in fe 
80 in (685 mm to 2030 mmm) above the ground 
or finished floor (see Fig. 8(c) and (d)). Protrud- 
ing objects shall not reduce the clear width of 
an accessible route or maneuvering space {see 
Fig. Sfe}). 


) 4.4.2 Head Room. Walks, halls, corridors, 
passageways, aisles, or other circulation 
eieenthini marcia spaces shall have 80 in [2030 mm) minimum 
8 clear head room (see Fig. 8(a)). If vertical clear- 


Fig. ance ofan area adj 
loining an accessible route 
Protruding Objects is reduced to tess than 80 in (nominal dimen- 


~—— cane range 
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4.4 Protruding Objects 


Elevation 


(c) Free-Standing Overhanging Objects 


cane hits post or pyion 
before person hits object 


Yf 
df 
t' , 
no one can 
from thie direction . 
. i) Plan Elevation cane ‘range 
12 max 
305 


(d) 
Objects Mounted on Posts or Pyions 


Fig. 8 
Protruding Objects (Continued) 
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corridor or other 
circulation space 


24 max 
| 610 | any 
, dimension 


additional protection 
Not required between 
wing walls 


4.5 Ground and Floor Surfaces 


continuous 
passage 


protruding objects 
hanging on wall with 
leading edges above 


27 (685) 


(e) 
Example of Protection around Wall-Mounted Objects and Measurements of Clear Widths 


Fig. 
Protruding Objects (Continued) 


4.5 Ground and Floor Surfaces. 


4.5.1* General. Ground and floor surfaces 
along accessible routes and in accessible rooms 
and spaces including floors, walks, ramps, 
stairs, and curb ramps, shall be stable, firm, slip- 
resistant, and shall comply with 4.5. 


4.5.2 Changes in Level. Changes in level 
up to 1/4 in (6 mm) may be vertical and with- 
out edge treatment (see Fig. 7(c)). Changes in 
level between 1/4 in and 1/2 in (6 mm and 13 
mm) shall be beveled with a slope no greater 
than 1:2 (see Fig. 7(d)). Changes in level 
greater than 1/2 in (13 mm) shall be accom- 
plished by means of a ramp that complies with 
4.7 or 4.8. 


4.5.3* Carpet. If carpet or carpet tile is used 
on a ground or floor surface, then it shall be se- 
curely attached; have a firm cushion, pad, or 
backing, or no cushion or pad; and have a level 
loop, textured loop, level cut pile, or level 
cut/uncut pile texture. The maximum pile 
height shall be 1/2 in (13 mm). Exposed edges 
of carpet shall be fastened to floor surfaces and 
have trim along the entire length of the exposed 
edge. Carpet edge trim shall comply with 4.5.2. 


4.5.4 Gratings. If gratings are located in 
walking surfaces, then they shall have spaces 
no greater than 1/2 in (13 mm) wide in one di- 
rection (see Fig. 8(g)). If gratings have 
elongated openings, then they shall be placed 
so that the long dimension is perpendicular to 
the dominant direction of travel (see Fig. 8(h)). 
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4.6 Parking and Passenger Loading Zones 


4.6 Parking and Passenger Loading 
Zones. 


4.6.1 Minimum Number. Parking spaces re- 
quired to be accessible by 4.1 shall comply 
with 4.6.2 through 4.6.4. Passenger loading 
zones required to be accessible by 4.1 shall 
comply with 4.6.5 and 4.6.6. 


4.6.2 Location. Parking spaces for disabled 
people and accessible passenger loading zones 
that serve a particular building shall be the 
spaces or zones located closest to the nearest 
accessible entrance on an accessible route. In 
separate parking structures or lots that do not 
serve a particular building, parking spaces for 
disabled people shall be located on the short- 
est possible circulation route to an accessible 
pedestrian entrance of the parking facility. 


An eee, 4.6.3* Parking Spaces. Parking spaces for 

vou disabled people shall be at least 96 in (2440 
mm) wide and shall have an adjacent access 
aisle 60 in (1525 mm) wide minimum (see Fig. 
9). Parking access aisles shall be part of an ac- 
cessible route to the building or facility 
entrance and shall comply with 4.3. Two acces- 
sible parking spaces may share a common 
access aisle. Parked vehicle overhangs shall 
not reduce the clear width of an accessible cir- 
culation route. Parking spaces and access 
aisles shall be level with surface slopes not ex- 
ceeding 1:50 in all directions. 


Fig. 8() 
Carpet Tile Thickness 


Fig. 8(g) 
Gratings 


Fig. 9 
Dimensions of Parking Spaces 
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4.6 Parking and Passenger Loading Zones 


EXCEPTION. If accessible parking spaces for 4.6.4° Signage. Accessible parking spaces 
vans designed for handicapped persons are shall be designated as reserved for the dis- 
provided, each should have an adjacent access abled by a sign showing the symbol of 

aisle at least 96 in (2440 mm) wide complying accessibility (see 4.30.7). Such signs shall not 
with 4.5, Ground and Floor Surfaces. be obscured by a vehicle parked in the space. 


4.6.5 Passenger Loading Zones. Passen- 
240 min ger loading zones shall provide an access aisle 
at least 60 in (1525 mm) wide and 20 ft (6 m) 
long adjacent and parallel to the vehicle pull- 
up space (see Fig. 10). If there are curbs 
between the access aisle and the vehicle pull- 
up space, then a curb ramp complying with 
4.7 shall be provided. Vehicle standing spaces 
and access aisles shall be level with surface 
slopes not exceeding 1:50 in all directions. 


10 4.6.6 Vertical Clearance. Provide mini- . 


mum vertical clearance of 114 in at accessible 
Access Aisle at Passenger Loading Zones passenger loading zones and along vehicle ac- 
cess routes to such areas from site entrances. 


not exceed 1:20 


xX 
Adjoining slope shall ee LV 


slope= Y:X 
where X is a level plane 


: street 


Fig. 11 
Measurement of Curb Ramp Slopes 


Planting or other 
non-walking surface 


flared side 


;— 


(a) (b) 
Flared Sides Retumed Curb 


If X is less than 48 in, 
then the slope of the flared side 
shall not exceed 1:12. Fig. 12 


Sides of Curb Ramps 





4.7 Curb Ramps 


If accessible van parking spaces are provided, 
then the minimum vertical clearance should be 
114in 


4.7 Curb Ramps. 


4.7.1 Location. Curb ramps complying with 
4.7 shall be provided wherever an accessibie 
route crosses a'curb. 


4.7.2 Slope. Slopes of curb ramps shall com- 
ply with 4.8.2. The slope shall be measured as 
shown in Fig. 11. Transitions from ramps to 
walks, gutters, or streets shail be flush and 
free of abrupt changes. Maxtmum slopes of ad- 
Joining gutters, road surface immediately 
adjacent to the curb ramp, or accessible route 
shall not exceed 1:20. 


4.7.3 Width. The minimum width of a curb 
ramp shall be 36 in (915 mm), exclusive of 
flared sides. 


4.7.4 Surface. Surfaces of curb ramps shall 
comply with 4.5. 


4.7.5 Sides of Curb Ramps. If a curb 
ramp is located where pedestrians must walk 
across the ramp, or where it ts not protected by 
handrails or guardrails, then it shall have 
flared sides; the maximum slope of the flare 
shall be 1:10 (see Fig. 12(a)). Curb ramps with 
returned curbs may be used where pedestri- 
ans would not normally walk across the ramp 
(see Fig. 12(b)). 


4.7.6 Built-up Curb Ramps. Built-up curb 
ramps shall be located so that they do not proj- 
ect into vehicular traffic lanes (see Fig. 13). 


a, 
<A 


36 mit 


wr 


—_—_——> 


Fig. 13 
Built-Up Curb Ramp 
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4.7.7 Detectable Warnings. A curb ramp 
shall have a detectable warning: 

with 4.29.2. The detectable warning shall ex- 
tend the full width and depth of the curb ramp. 


4.7.8 Obstructions. Curb ramps shall be lo- 
cated or protected to prevent their obstruction 
by parked vehicles. 


4.7.9 Location at Marked C: . 
Curb ramps at marked crossings shall be 
wholly contained within the markings, exclud- 
ing any flared sides (see Fig. 15) 


4.7.10 Diagonal Curb Ramps. if diagonal 
{or corner type) curb ramps have returned 
curbs or other well-defined edges, such edges 
shall be parallel to the direction of pedestrian 
flow. The bottom of diagonal curb ramps shail . 
have 48 in (1220 mm) minimum clear space 

as shown in Fig. 15{c) and {d). if diagonal curb - 
ramps are provided at marked crossings, the 

48 in (1220 mm) clear space shall be within 
the markings (see Fig. 15(c) and (d)). If diago- 
nal-curb ramps have flared sides, they shall 
also have at least 4 24 in (610 mm) long seg- 
ment of straight curb located on each side of 
the curb ramp and within the marked crossing 
(see Fig. 15{c)). 


4.7.11 Islands. Any raised islands in cross- 
ings shall be cut through level with the street 
or have curb ramps at both sides and a level 
area at least 48 in (1220 mm) long in the part 
of the island intersected by the crossings (see 
Fig. 15(a) and (b)). 


4.8 Ramps. 


4.8.1* General. Any part of an accessible 
route with a slope greater than 1:20 shall be 
considered a ramp and shall comply with 4.8. 


4.8.2* Slope and Rise. The least possible 
slope shall be used for any ramp. The maxi- 
mum slope of a ramp in new construction 
shall be 1:12. The maximum rise for any run 
shall be 30 in (760 mm) (see Fig. 16). Curb 
ramps and ramps to be constructed on exist- 
ing sites or in existing buildings or facilities 
may have slopes and rises as shown in 
4.1.6(3)(a) if space limitations prohibit the use 
of a 1:12 slope or less. 
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Curb Ramps at Marked Crossings 
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a Surface of Ramp 
SS TT 
| Horizontal Projection or Run 


Maximum Rise Maximum Horizontal Projection 


Slope in mm 


ft m 


1:12 to < 1:16 30 760 9 
:16 to 


<1:20 30 760 


42 


Fig. 16 
Components of a Single Ramp Run and Sample Ramp Dimensions 


4.8.3 Clear Width. The minimum clear 
width of a ramp shall be 36 in (915 mm). 


4.8.4 \.andings. Ramps shall have level land- 


ings at bottom and top of each run. Landings 
shall have the following features: 


(1) The landing shall be at least as wide as 
the ramp run leading to it. 


(2) The landing length shall be a minimum of 


60 in (1525 mm) clear. 


(3) lf ramps change direction at landings, the 


minimum landing size shall be 60 in by 60 in 
(1525 mm by 1525 mm). 


(4) If a doorway is located at a landing, then 
the area in front of the doorway shall comply 
with 4.13.6. 


4.8.5* Handrails. If a ramp run has a rise 


greater than 6 in (152 mm) or a horizontal pro- 


jection greater than 72 in (1830 mm), then it 
shall have handrails on both sides. Handrails 
are not required on curb ramps. Handrails 
shall comply with 4.26 and shall have the fol- 
lowing features: 


(1) Handrails shall be provided along both 
sides of ramp segments. The inside handrail 


26 


on switchback or dogleg ramps shall always be 
continuous. 


(2) If handrails are not continuous, they shall 
extend at least 12 in (305 mm) beyond the top 
and bottom of the ramp segment and shall be 
parallel with the floor or ground surface. 


(3) The clear space between the handrail and 
the wall shall 1 - 1/2 in (38 mm). 


(4) Gripping surfaces shall be continuous. 


(5) Top of handrail gripping surfaces shall be 
mounted between 30 in and 34 in (760 mm 
and 865 mm) above ramp surfaces. 


(6) Ends of handrails shall be either rounded 
or returned smoothly to floor, wall, or post. 


(7) Handrails shall not rotate within their fit- 
tings. 


4.8.6 Cross Slope and Surfaces. The 
cross slope of ramp surfaces shall be no’ 
greater than 1:50. Ramp surfaces shall comply 
with 4.5. 


4.8.7 Edge Protection. Ramps and land- 
ings with drop-offs shall have curbs, walls, 
railings, or projecting surfaces that prevent peo- 
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ple from slipping off the ramp. Curbs shall be 
a minimum of Z in (50 mm) high (see Fig. 17). 


4.8.8 Outdoor Conditions. Outdoor ramps 
and their approaches shall be designed so that 
water will not accumulate om walking surfaces. 


4.9 Stairs. 


4.9.1 Minimum Number. Stairs required to 
be accessible by 4.1 shall comply with 4.9. 


4.9.2 Treads and Risers. On any given 
flight of stairs, all steps shall have unifosm 
riser heights and uniform tread widths. Stair 
treads shall be no less than 11 in (280 mm) 
wide, measured from riser to riser (see Fig. 
18(a)). Open risers are not permitted. 


4.9.3 Nosings. The undersides of nesings. 


shall not be abrupt. The radius of curvature at 


the leading edge of the tread shall be no 
greater than 1/2 in (13 mm). Risers shall be 
sloped or the underside of the nosing shall 
have an angle not less than 60 degrees from 
the horizontal. Nosings shall project no more 
than 1-1/2 in (38 mm) (see Fig. 18). 


4.9.4 Handrails. Stairways shail have band- 
rails at both sides of all stairs. Handrails.shall 
comply with 4.26 and shall have the following 
features: 


(1) Handrails shall be continuous along both 
sides of stairs. The inside handrail on switch- 
back or dogleg stairs shall always be 
continuous (see Fig. 19(a) and (b)). 


(2) If handrails are not continuous, they shall 
extend at least 12 in (305 mm) beyond the top 
riser and at least 12 in (305 mm) plus the 
width of one tread beyond the bottom riser. At 
the top, the extension shall be parallel with 
the floor or ground surface. At the bottom, the 
handrail shall continwe to slope for a distance 
of the width of one tread from the bottom 
riser; the remainder of the extension shall be 
horizontal (see Fig. 19) and (d)). Handrail ex- 
tensions shall comply with 4.4. 


(3) The clear space betweem handrails and 
wall shall be 1-1/2 in (88 mm). 


* equipped with a self-leveling 


(4) Gripping surfaces shall be uninterrupted 
by newel posts, other construction elements, 
or obstructions. 


(5) Top of hamcdratt gripping surface shalt be 
mounted between 30'in and 34 in (760 mm 
and 865 mm) above stair nosings. 


(6) Ends of handrails shall be either rouncied 
or returned smoothly to floor, wall or post. 


(7) Handrails shall not rotate within thei fit- 
tings. 


4.9.5 Detectable Warnings at Stairs. De- 
tectable warnings at stairs shall comply with 
4.29.4. 


4.9.6 Outdoor Conditions. Outdoor stairs 
and their approacites shall be designed sr; that 
water will not accumulate on walking surfaces. 


4.10 Elevators. 


4.10.1 General. Accessible elevators shall 
be on an accessible route and shail eomply 
with 4.10 and with the: ANSI/ASME A 17_1- 
1984, Safety Code for Elevators;and'Escalators: 
(including supplentent ANSI/ASME AI7. Ta- 
1985). This standard does not preclude the 
use of residential or fully enclosed wheelchair 
lifts when appropriate and approved by admin- 
istrative authorities. Freight elevators shall 
not be considered as meeting the requirements 
of this section unless the only elevators pre- 
vided are used as combination passenger and 
Jreight elevators for the public and!employees. 


4.10.2 Automatic Operation. Elevator op- 
eration shall’ be automatic. Each car shall be 
feature that will 
bring the car to floor 


| within a tolerance of 1/2 in (13 mm) under 


rated loading ta zero loading conditions.. This 
self-leveling feature shall be automatic and 
independent of the operating device andi shall 


| correct the overtrayvel or undertravel. 


| 4,10.3-Hall Cali Buttons. Call buttons i 


elevator lobbies and halls shall be centered at 
42 in (1065 mm) above the floor. Such call 
buttons shall have visual signals to indicate 
when each call is registered and when each 
call is answered. Call buttons shall be a mini- 
mun of 3/4 ft (29 mm tr the smmattest 
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elevation 


Im! 


vertical guard rail 


railing with extended 
platform 


Fig. 17 
Examples of Edge Protection and Handrail Extensions 


Fig. (c) 
Usable Tread Width and Examples of Acceptable Nosings - Rounded Nosing 
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(b) 
Elevation of Center Handrail 


(c) (4) 
Extension at Bottom of Run Extension at Top of Run 


NOTE: 

X ts the 12 in minimum handrail extension required 
at each top riser. 

Y is the minimum handrail extension of 12 in plus the 
width of one tread that is required at each bottom riser. 


Fig. 19 
Stair Handrails 


4.9 Stairs 





4.10 Elevators 


NOTE: The automatic door reopening device is activated if an 

object passes through either line A or line B. Line A and line B 
represent the vertical locations of the door reopening device not 
requiring contact. 


Fig. 20 
Hoistway and Elevator Entrances 


dimension. The button designating the up di- 
rection shall be on top {see Fig. 20). Buttons 
shall be raised or flush. Objects mounted be- 
neath hall call buttons shall not project into the 
elevator lobby more than 4 tn (100 mm) 


4.10.4 Hall Lanterns. A visible and audible 
signal shall be provided at each hoistway en- 
trance to indicate which car is answering a 
call. Audible signals shall sound once for the 
up direction and twice for the down direction 
or shall have verbal annunciators that say 
“up” or “down.” Visible signals shall have the 
following features: 


(1) Hall lantern fixtures shall be mounted so 
that their centerline is at least 72 in (1830 
mm) above the lobby floor. 


(2) Visual elements shall be at least 2-1/2 in 
(64 mm) in the smallest dimension. 


(3) Signals shall be visible from the vicinity of 
the hall call button. In-car lanterns located in 
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cars, visible from the vicinity of hall call but- 
tons, and conforming to the above 
requirements, shall be acceptable (see Fig. 20). 


4.10.5 Raised Characters on Hoistway 
Entrances. All elevator hoistway entrances 
shall have raised floor designations provided 
on both jambs. The centerline of the charac- 
ters shall be 60 in (1525 mm) from the floor. 
Such characters shall be 2 in (50 mm) high 
and shall comply with 4.30.4. Permanently ap- 
plied plates are acceptable if they are 
permanently fixed to the jambs. (See Fig. 20). 


4.10.6* Door Protective and Reopening 
Device. Elevator doors shall open and close 
automatically. They shall be provided with a 
reopening device that will stop and reopen a 
car door and hoistway door automatically if 
the door becomes obstructed by an object or 
person. The device shall be capable of com- 
pleting these operations without requiring 
contact for an obstruction passing through the 
opening at heights of 5 in and 29 in (125 mm 
and 735 mm) from the floor (see Fig. 20). 

Door reopening devices shall remain effective 
for at least 20 seconds. After such an interval, 
doors may close in accordance with the re- 
quirements of ANSI A1l7.1-1984 and Al7.1 
a-1985. 


4.10.7* Door and Signal Timing for Hall 
Calls. The minimum acceptable time from 
notification that a car is answering a call until 
the doors of that car start to close shall be cal- 
culated from the following equation: 


T=D/(1.5 ft/s) or T = D/(445 mm/s) 


where T = total time in seconds and D = 
distance (in feet or millimeters) from a point in 
the lobby or corridor 60 in (1525 mm) directly 
in front of the farthest call button controlling 
that car to the centerline of its hoistway door 
(see Fig. 21). For cars with in-car lanterns, T 
begins when the lantern is visible from the vi- 
cinity of hall call buttons and an audible 

signal is sounded. The minimum acceptable no- 
tification time shall be 5 seconds. 


4.10.8 Door Delay for Car Calls. The mini- 
mum time for elevator doors to remain fully 


open in response to a car call shall be 3 sec- 
onds. 
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Fig. 21 
Graph of Timing Equation 


4.10.9 Floor Plan of Elevator Cars. The 
floor area of elevator cars shall provide space 
for wheelchair users to enter the car, maneu- 
ver within reach of controls, and exit from the 
car. Acceptable door opening and inside di- 
mensions shall be as shown in Fig. 22. The 
clearance between the car platform sill and the 
edge of any hoistway landing shall be no 
greater than 1-1/4 in (32 mm). 


4.10.10 Floor Surfaces. Floor surfaces 
shall comply with 4.5. 


4.10.11 Hlumination Levels. The level of 
illumination at the car controls, platform, and 
car threshold and landing sill shall be at least 
5 footcandles (53.8 lux). 


4.10.12* Car Controls. Elevator control 
panels shall have the following features: 


(1) Buttons. All control buttons shall be at 
least 3/4 in (19 mm) in their smallest dimen- 
sion. They may be raised or flush. 


(2) Tactile and Visual Control Indicators. All 
control buttons shall be designated by raised 
standard alphabet characters for letters, ara- 
bic characters for numerals, or standard 
symbols as shown in Fig. 23(a), and as re- 
quired in ANSI A17.1-1984 and A17.1a-1985. 
Raised characters and symbols shall comply 
with 4.30.4. The call button for the main 
entry floor shall be designated by a raised star 
at the left of the floor designation (see Fig. 
23{a)). All raised designations for control but- 


4.10 Elevators 


} Wmin i 
(b) 
Fig. 22 


Minimum Dimensions of Elevator Cars 


tons shall be placed immediately to the left of 
the button to which they apply. Applied 
plates, permanently attached, are an accept- 
able means to provide raised control 
designations. Floor buttons shall be provided 
with visual indicators to show when each call 
is registered. The visual indicators shall be ex- 
tinguished when each call is answered. 


(3) Height. All floor buttons shall be no higher 
than 48 in (1220 mm), unless there is a sub- 
stantial increase in cost in which case the 
maximum mounting height may be increased to 
54 in (1370 mm), above the floor. Emergency 
controls, including the emergency alarm and 
emergency stop, shall be grouped at the bot- 
tom of the panel and shall have their 





4.10 Elevators 


numeral height 


with Center Opening Door 
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seas hielght 


Locations of Panel 
with Side Opening Door 


Fig. 23 
Car Controls 


centerlines no less than 35 in (890 mm) above 
the floor (see Fig. 23{a) and (b)). 


(4) Location. Controls shall be located on a 
front wall if cars have center opening doors, 
and at the side wall or at the front wall next to 
the door if cars have side opening doors (see 
Fig. 23(c) and (d)). 


4.10.13* Car Position Indicators. In eleva- 
tor cars, a visual car position indicator shall be 
provided above the car control panel or over the 
door to show the position of the elevator in the 


hoistway. As the car passes or stops at a floor 
served by the elevators, the corresponding nu- 
merals shall illuminate, and an audible signal 
shall sound. Numerals shall be a minimum of 
1/2 in (13 mm) high. The audible signal shall 
be no less than 20 decibels with a frequency 
no higher than 1500 Hz. An automatic verbal 
announcement of the floor number at which a 
car stops or which a car passes may be substi- 
tuted for the audible signal. 


4.10.14* Emergency Communications. 
if provided, emergency two-way communica- 
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4.13 Doors 


tion systems between the elevator and 2 point 
outside the hoistway shall comply with ANSI 
A17.1-1984 and Al7.1 a-198& The highest 
operable part of a two-way communication sys- 
tem shail be a maxtmunrof 48 in (1220 mm} 
from the floor of the car. It shall be identified 
by a raised or recessed symbol and lettering 
complying with 4.30 and located adjacent to 
the device. If the system uses a handset then 
the length of the cord from the panel to the 
handset shall be at least 29 in (735 mm). 
the system is located in a closed compartment 
the compartment door hardware shalt conform 
to 4.27, Controls and Operating Mechanisms. 
The emergency intercommunication system 
shall not require voice communication. 


4.11* Platform Lifts. 


4.11.1 Location. Platform lifis permitted by 
4.1 shall comply with the requirements of 4.11. 


4.11.2 Other Requirements. If platform 
lifts are used, they shall comply with 4.2.4, 
4.5, 4.27, and the applicable safety reguila- 
tions of administrative authorities having 
jurisdiction. 


4.11.3 Entrance. If platform lifts are used 
then they should facilitate unassisted entry 
and exit from the lift in compliance with 4.11.2. 


4.12 Windows 


4.12.1 General. Windows intended to be op- 
erated by occupants in accessible spaces shall 
comply with 4.52. 


4.12.2 Window Hardware. Windows requir- 
ing pushing, pulling, or lifting to open (for 
example, double-hung, sliding, or casement 
and awning units without cranks) shall re- 
quire no more than 5 Ibf (22.2 N) to open or 
close. Locks, cranks, and other window hard- 
ware shall comply with 4.27. 


4.13 Doors. 

4.13.1 General. Doors required to be accessi- 
ble by 4.1 shall comply with the requirements 
of 4.13. 


4.13.2 Revolving Doors and Turnstiles. 
Revolving doors or turnstiles shal! not be the 


only means of passage at an accessible en- 
trance or along an accessible route. An 
accessible gate or door shalt be provicted adja- 
cent to the turnstile or revolving door and shall 
be so designed as to facilitate the same use 
pattern. 


4.13.3 Gates. Gates, including ticket gates, 
shall meet all applicable specifications of 4.13. 


4.13.4 Double-Leaf Doorways. If door- 
ways have two independently operated door 
leaves, then at least one leaf shall meet the 
specifications in 4.13.5 and 4.13.6. That leaf 
shall be an active leaf. 


4.13.5 Clear Width. Doorways shall have a 
minimum clear opening of 32 in (815 mmj 
with the door open 90 degrees, measured be- 
tween the face of the door and the step (see 
Fig. 24(a), (b), (c), and (d)). Openings more 
than 24 in (610 mm) in depth shall comply 
with 4.2.1 and 4.3.3 (see Fig. 24fe)}. 


EXCEPTION: Doors not requiring full user pas- . 
sage, such as shallow closets, may have the 
clear opening reduced to 20 in (S10 mm) mini- 
mum. 


4.13.6 Maneuvering Clearances at 
Doors. Minimum maneuvering clearances at 
doors that are not automatic or power-assisted 
shall be as shown in Fig. 25. The floor or 
ground area within the required clearances 
shall be level and clear. Entry doors to acute 
care hospital bedrooms for in-patients shall be 
exempted from the requirement for space at 


| the latch side of the door (see dimension “x” in 


Fig. 25) if the door ts at least 44 mn (1120 mm} 
wide. 


4.13.7 Two Doors in Series, The minimum 
space between two hinged or pivoted doors in 
series shall be 48 in (1220 mm) plus the width 
of any door swinging inte the space. Doors in 
series shall swing either in the same direction 
or away from the space between the doors (see 
Fig. 26). 


4.13.8* Thresholds at Thresh- 
olds at doorways shall not exceed 3/4 in (19 
mm) in height for exterior sliding doors or 1/2 
in (13 mm) for other types of dears. Raised 
thresholds and floor level changes at accessi- 


BEST COPY AVAILABLE 
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(4) 
Folding Door 


Fig. 24 
Clear Doorway Width and Depth 


ble doorways shall be beveled with a slope no 
greater than 1:2 (see 4.5.2). 


4.13.9* Door Hardware. Handles, pulls, 
latches, locks, and other operating devices on 
accessible doors shall have a shape that is 
easy to grasp with one hand and does not re- 
quire tight grasping, tight pinching, or twisting 
of the wrist to operate. Lever-operated mecha- 
nisms, push-type mechanisms, and U-shaped 
handles are acceptable designs. When sliding 
doors are fully open, operating hardware shall 
be exposed and usable from both sides. In 
dwelling units, only doors at accessible en- 
trances to the unit itself shall comply with the 
requirements of this paragraph. Doors to haz- 
ardous areas shall have hardware complying 
with 4.29.3. Mount no hardware required for 
accessible door passage higher than 48 in 
(1220 mm) above finished floor. 


4.13.10* Door Closers. Ifa door has a 

closer, then the sweep period of the closer 

shall be adjusted so that from an open posi- 

tion of 70 degrees, the door will take at least 3 

seconds to move to a point 3 in (75 mm) from 

= latch, measured to the leading edge of the 
oor. 


4.13.11* Door Opening Force, The maxi- 


mum force for pushing or pulling open a door 
shall be as follows: : 


(1) Fire doors shall have the minimum opening 


force allowable by the appropriate administra- 
tive authority. 


(2) Other doors. 
(a) exterior hinged doors: (Reserved). 


(b) interior hinged doors: 5 Ibf (22.2N) 
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4.13 Doors 


Pull Side Push Side 


NOTE: x = 12 in (305 mm) if door has both a 
closer and latch. 


(a) 
Front Approaches — Swinging Doors 


Pull Side Push Side 


NOTE: x = 36 in (915 mm) minimum if y = 60 in 
(1525 mm); x = 42 in (1065 mm) minimum if y = 
54 in (1370 mm). 


NOTE: y = 48 in (1220 mm) minimum if door has 
both a latch and closer. 


Pull Side Push Side 


NOTE: y = 54 in (1370 mm) minimum if door has 
closer. 


NOTE: y= 48 in (1220 mm) minimum if doorhas 
closer. 


(c) 
Latch Side Approaches — Swinging Doors 
NOTE: All doors in alcoves shall comply with the clearances for front approaches. 


Fig. 25 
Maneuvering Clearances.at Doors 
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Front Approach i Sliding Doors Slide Side Aepresch — Sliding Doors 
and Folding Doors and Folding Doors 


(f) 
Latch Side Approach — Sliding Doors and Folding Doors 


NOTE: All doors in alcoves shall comply with the clearances for front approaches. 


Fig. 25 
Maneuvering Clearances at Doors (Continued) 


Two Hinged Doors in Series 
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4.15 Drinking Fountains and Water Coolers 


(c} sliding or folding doors: 5 Ibf (22.2N} 


These forces do not apply to the force required 


to retract latch bolts or disengage other devices 


that may hold the door in a closed position. 


4.13.12* Automatic Doors and Power-As- 
sisted Doors. If an automatic door is used, 
then it shall comply with ANSI/BHMA A156. 10- 
1985. Slowly opening, low-powered, automatic 


doors shall comply with ANSI A156.19-1984. 


Such doors shall not open to back check 
faster than 3 seconds and shall require no 
more than 15 Ibf (66.6N) to stop door move- 
ment. If a power-assisted door is used, its 
door-opening force shall comply with 4.13.11 
and its closing shall conform to the require- 
ments in ANSI A156.19-1984. 


4.14 Entrances. 
4.14.1 Minimum Number. Entrances re- - 


qutred to be accessible by 4.1 shall be part of 
an accessible route and shall comply with 4.3, 
Such entrances shall be connected by an ac- 
cessible route to public transportation stops, 
to accessible parking and passenger loading 
zones, and to public streets or sidewalks if 
available (see 4.3.2(1)). They shall also be con- 
nected by an accessible route to all accessible 


spaces or elements within the building or 
facility. 


4.14.2 Service Entrances. A service en- 
trance shall not be the sole accessible 


entrance unless it is the only entrance to a 
building or facility (for example, in a factory or 


garage). 


4.15 Drinking Fountains and Water 
Coolers. 


4.15.1* Minimum Number. Drinking foun- 
tains or water coolers required to be accessible 
by 4.1 shall comply with 4.15. 


4.15.2* Spout Height. Spouts shall be no 


higher than 36 in (915 mm), measured from 


the floor or ground surfaces to the spout out- 
let (see Fig. 27(a)). 


4.15.3 Spout Location. The spouts of 
drinking fountains and water coolers shall be 
at the front of the unit and shall direct the 


water flow in a trajectory that ts parallel or 


nearly parallel to the front of the unit. The 


spout shall provide a flow of water at least 4 in 


(100 mm) high so as to allow the insertion of a 


cup or glass under the flow of water. 


4.18.4 Controls. Controls shall comply 
with 4.27.4. Unit controls shall be front 


mounted or side mounted near the front edge. 
4.15.5 Clearances. 


(1) Wall- and post-mounted cantilevered 
units shall have a clear knee space between 
the bottom of the apron and the floor or 


ground at least 27 in (685 mm) high, 30 in 
(760 mm) wide, and 17 in to 19 in (430 mm to 


485 mm) deep (see Fig. 27(a) and (b)). Such 


units shall also have a minimum clear floor 


space 30 in by 48 in (760 mm by 1220 mm) to 


allow a person in a wheelchair to approach the 


unit facing forward. 


(2) Free-standing or built-in units not having 


a clear space under them shall have a clear 
floor space at least 30 in by 48 in (760 mm by 


1220 mm) that allows a person in a wheel- 


chair to make a parallel approach to the unit 


(see Fig. 27(c) and (d)). This clear floor space 
shall comply with 4.2.4. 


4.16 Water Closets. 


4.16.1 General. Accessible water closets 
shall comply with 4.16. 


4.16.2 Clear Floor Space. Clear floor space 
for water closets not in stalls shall comply 


with Fig. 28. Clear floor space may be ar- 
ranged to allow either a left-handed or 


right-handed approach. 


4.16.3* Height. The height of water closets 
shall be 17 in to 19 in (430 mm to 485 mm), 


measured to the top of the toilet seat (see Fig. 
29(b)). Seats shall not be sprung to return toa 


lifted position. 


4.16.4° Grab Bars. Grab bars for water clos- 


ets not located in stalls shall comply with Fig. 
293 and 4.26. 


4.16.5* Flush Controls. Flush controls 
shall be hand operated or automatic and shall 


comply with 4.27.4. Controls for flush valves 
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4.17 Toilet Stalls 
shall be mounted on the wide side of toilet 


areas no more than 44 in (1120 mm) above 
the floor. 


4.17 Toilet Stalls. 


4.17.1 Lecation. Accessible toilet stalls 
: shall be on an aceessibie route and shalf meet 
4.18.6 Dispensers. ‘Folet paper dispensers |} the requirements of 4.27. 


shall be tstalled within reach, as shown in 


Hg. TAH. Dispensers that consokdelinery.or ) 4.37.3 Water Closets. Water closets in ac- 


tas not permit continuous paper flow, shail cessible stalls shall comply with: 4. 16: 


eguipment permitted in shaded area 
a 


(a) 
Spout Height and 


Knee Clearance 


Buin 
Fountain or Coaler 


Fig. 27 . 
Drinking Fountains and Water Coolers 
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ot 


stone 
a ee 8 ee 


Possible 
wall locations 


4.17 Toilet Stalis 


Fig. 29 
Grab Bars at Water Closets 


4.17.3 Size and Arrangement. The size 
and arrangement of toilet stalls shall comply 
with Fig. 30{a). Toilet stalls with a minimum 
depth of 56 in (1420 mm) (see Fig. 30(a)) shall 
have wall-mounted water closets. If the depth of 
toilet stalls is increased at least 3 in (75 mm}, 
then a floor-mounted water closet may be used. 
Arrangements shown for stalls may be reversed 
to allow either a left- or right-hand approach. 


EXCEPTION: In instances of alteration work 
where provision of a standard stall (Fig. 30(a) 
ts technically infeasible or where plumbing 
code requirements prevent combining existing 
stalls to provide space, an alternate stall (Fig. 


30{b)) may be provided in lieu of the standard 
stall. 


4.17.4 Toe Clearances. In standard stalls, 
the front partition and at least one side parti- 
tion shall provide a toe clearance of at least 9 
in (230 mm) above the floor. If the depth of 


the stall is greater than 60 in (1525 mm), then 
the toe clearance is not required. 


4.17.5* Doors. Toilet stall doors shall com- 
ply with 4.13. If toilet stall approach is from the 
latch side of the stall door, clearance between 
the door side of the stall and any obstruction 


may be reduced to a minimum of 42 in (1065 
mm). 


4.17.6 Grab Bars. Grab bars complying 


with the length and positioning shown in Fig. 
30(a), (b), (c), and (d) shall be provided. Grab 


bars may be mounted with any desired 
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4.17 Toilet Stalle 


alternate 
door location 
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method as long as they have a gripping sur- 
face at the locations shown and do not 
obstruct the required clear floor area. Grab 
bars shall comply with 4.26. 


4.18 Urinals. 


4.18.1 General. Accessible urinals shail 
comply with 4.18. 


4.18.2 Height. Urinals shall be stall-type or 
wall-hung with an elongated rim at a maxti- 
mum of 17 in (430 mm) above the floor. 


4.18.3 Clear Floor Space. A clear floor 
space 30 in by 48 in (760 mm by 1220 mm) 
shall be provided in front of urinals to allow 
forward-approach. This clear space shall ad- 
join or overlap an accessible route and shall 
comply with 4.2.4. Urinal shields that do not 
extend beyond the front edge of the urinal rim 
may be provided with 29 in (735 mm) clear- 
ance between them. 


4.18.4 Flush Controls. Flush controls 


shall be hand operated or automatic, and shail 


comply with 4.27.4, and shall be mounted no 
more than 44 in (1120 mm) above the floor. 


4.19 Lavatories and Mirrors. 


4.19.1 General. The requirements of 4.19 
shall apply to lavatory fixtures, vanities, and 
built-in lavatories. 


4.19.2 Height and Clearances. Lavatories 
shall be mounted with the rim or counter sur- 
face no higher than 34 in (865 mm) above the 
finished floor. Provide a clearance of at least 29 
in (735 mm) from the floor to the bottom of the 
apron. Knee and toe clearance shall comply 
with Fig. 31. 


4.19.3 Clear Floor Space. A clear floor 
space 30 in by 48 in (760 mm by 1220 mm) 
complying with 4.2.4 shall be provided in front 
of a lavatory to allow forward approach. Such 
clear floor.space shall adjoin or overlap an ac- 
cessible route and shall extend a maximum of 
19 in (485 mm) underneath the lavatory {see 
Fig. 32). 


4.19.4 Exposed Pipes and Surfaces. Hot 
water and drain pipes under lavatories shall be 


4.19 Lavatories and Mirrors 


insulated or otherwise covered. There shail be 
no sharp or abrasive surfaces under lavatories. 


4.19.5 Faucets. Faucets shall comply with 
4.27.4. Lever-operated, push-type, and elec- 
tronically controlled mechanisms are 
examples of acceptable designs. Self-closing 
valves are allowed if the faucet remains open 
for at least 10 seconds. 


4.19.6* Mirrors. Mirrors shall be mounted 
with the bottom edge of the reflecting surface 
no higher than 40 in (1015 mm) from the floor 
(see Fig. 31). 





4.20 Bathtubs 


4.20 Bathtubs. 


4.20.1 General. Accessible bathtubs shall 
comply with 4.20. 


4.20.2 Floor Space. Clear floor space in 
front of bathtubs shall be as shown in Fig. 33. 


4.20.3 Seat. An in-tub seat or a seat at the 
head end of the tub shall be provided as 
shown in Fig. 33 and 34. The structural 
strength of seats and their attachments shall 
comply with 4.26.3. Seats shall be mounted se- 
curely and shall not slip during use. 


4.20.4 Grab Bars. Grab bars complying 
with 4.26 shall be provided as shown in Fig. 
33 and 34. 


4.20.5 Controls. Faucets and other con- 


trols complying with 4.27.4 shall be located as 
shown in Fig. 34. 


4.20.6 Shower Unit. A shower spray unit 
with a hose at least 60 in (1525 mm) long that 


can be used as a fixed shower head or asa 


hand-held shower shall be provided. 


4.20.7 Bathtub Enclosures. If provided, 
enclosures for bathtubs shall not obstruct con- 
trols or transfer from wheelchairs onto 
bathtub seats or into tubs. Enclosures on 
bathtubs shall not have tracks mounted on 
their rims. 


4.21 Shower Stalls. 


4.21.1* General. Accessible shower stalls 
shall comply with 4.21. 


4.21.2 Size and Clearances. Shower stall 
size and clear floor space shall comply with 
Fig. 35{a) or (b). The shower stall in Fig. 35(a) 
shall be 36 in by 36 in (915 mm by 915 mm). 
The shower stall in Fig. 35(b) will fit into the 
space required for a bathtub. 


4.21.3 Seat. A seat shall be provided in 
shower stalls 36 in by 36 in (915 mm by 915 
mm) and shall be as shown in Fig. 36. The 
seat shall be mounted 17 in to 19 in (430 mm 
to 485 mm) from the bathroom floor and shall 
extend the full depth of the stall. The seat 
shall be on the wall opposite the controls. The 
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structural strength of seats and their attach- 
ments shall comply with 4.26.3. 


4.21.4 Grab Bars. Grab bars complying 
with 4.26 shall be provided as shown in Fig. 
37. 


4.21.5 Controls. Faucets and other con- 
trols complying with 4.27.4 shall be located as 
shown in Fig. 37. In shower stalls 36 in by 36 
in (915 mm by 915 mm), all controls, faucets, 
and the shower unit shall be mounted on the 
side wall opposite the seat 


4.21.6 Shower Unit A shower spray unit 
with a hose at least 60 in (1525 mm) long that 
can be used as a fixed shower head or as a 
hand-held shower shall be provided. 


EXCEPTION: In unmonitored facilities where 
vandalism is a consideration, a fixed shower 
head mounted at 48 in (1220 mm) above the 
shower floor may be used in lieu of a hand- 
held shower head. 


4.21.7 Curbs. If provided, curbs in shower 
Stalls 36 in by 36 in (915 mm by 915 mm) 
shall be no higher than 1/2 in (13 mm. 
Shower stalls that are 30 in by 60 in (760 mm 
by 1525 mm) shall not have curbs. 


4.21.8 Shower Enclosures. If provided, en- 
closures for shower stalls shall not obstruct 


controls or obstruct transfer from wheelchairs 
onto shower seats. 


4.22 Toilet Rooms. 


4.22.1 Minimum Number. Toilet facilities 
required to be accessible by 4.1 shall comply 
with 4.22. Accessible toilet rooms shall be on 
an accessible route. 


4.22.2 Doors. All doors to accessible toilet 
rooms shall comply with 4.13. Doors shall not 
swing into the clear floor space required for 
any fixture. 


4.22.3 Clear Floor Space. The accessible 
fixtures and controls required in 4.22.4, 
4.22.5, 4.22.6, and 4.22.7 shall be on an ac- 
cessible route. An unobstructed turning 


space complying with 4.2.3 shall be provided 
within an accessible toilet room. The clear 
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(b) 
With Seat at Head of Tub 
Fig. 34 
Grab Bars at Bathtubs 
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4.23 Bathrooms, Bathing Facilities, and Shower Rooms 


floor space at fixtures and controls, the acces- 


sible route, and the turning space may overlap. 


4.22.4 Water Closets. If toilet stalls are 
provided, then at least one shall comply with 
4.17; its water closet shall comply with 4.16. If 
water closets are not in stalls, then at least 
one shall comply with 4.16. 


4.22.5 Urinals. If urinals are provided, then 
at least one shall comply with 4.18. 


4.22.6 Lavatories and Mirrors. If lavato- 
ries and mirrors are provided, then at least 
one of each shall comply with 4.19. 


4.22.7 Controls and Dispensers. If con- 
trols, dispensers, receptacles, or other 
equipment are provided, then at least one of 


control wall 


Secceceseeseeseseseses 
eseeeoocceccoseoseseees 


ac 
1220 


36-in >, 36-in 
(915-mm by 915-mm) Stall 


each shall be on an accessible route and shall 
comply with 4.27. 


4.23 Bathrooms, Bathing Facilities, 
and Shower Rooms. 


4.23.1 Minimum Number. Bathrooms, 
bathing facilities, or shower rooms required to 
be accessible by 4.1 shall comply with 4.23 
and shall be on an accessible route. 


4.23.2 Doors. Doors to accessible bathrooms 
shall comply with 4.13. Doors shall not swing 
into the floor space required for any fixture. 


4.23.3 Clear Floor Space. The accessible 
fixtures and controls required in 4.23.4, 
4.23.5, 4.23.6, 4.23.7, 4.23.8, and 4.23.9 
shall be on an accessible route. An unob- 
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Fig. 35 
Shower Size and Clearances 
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4.23 Bathrooms, Bathing Facilities, and Shower Rooms 


structed turning space complying with 4.2.3 
shall be provided within an accessible bath- 
room. The clear floor spaces at futures and 
controls, the accessible route, and the turning 
space may overlap. 


4.23.4 Water Closets. If toilet stalls are 
provided, then at least one shall comply with 
4.17; its water closet shall comply with 4.16. If 
water closets are not in stalls, then at least 
one shall comply with 4.16. 


4.23.5 Urinals. If urinals are provided, then 
at least one shall comply with 4.18. 


4.23.6 Lavatories and Mirrors. If lavato- 
ries and mirrors are provided, then at least 
one of each shall comply with 4.19. 


Fig. 36 
Shower Seat Design 


Seat wall 


BE 


am 
control wall 


30-in by 60-in (760-sne by 1525-mm) Stall 


Fig. 37 
Grab Bars at Shower Stalls 
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4.25 Storage 


4.23.7 Contreis and Dispensess. if con- 
trols, dispensers, receptacles, or other 
equipment are provided, then at jeast ane of 
each shall be on an:accessible route and shall 
comply with 4.27. 


4.23.8 Bathing and Shower Facilities. if 
tubs or showers are then at least 
one accessible tub that complies with 4.20 or 
at least one accessible shower that complies 
with 4.21 shall be provided. 


4.23.9* Medicine Cabinets. lH medicine 
cabinets are provided, at deast one shall be ‘1lo- 
cated with a usable shelf no higher than 44 in 
(1120 mma) above the floor space. The floor 
space shall comply with 4.2.4. 


4.24 Sinks. 


4.24.1 General. Sinks required to be accessi- 
ble by 4.1 shall comply with 4.24. 


4.24.2 Height. Sinks shall be mounted with 
the counter or rim no higher than 34 in{865 
mm) from the floor. 


4.24.3 KEmee Clearance. Knee clearance 
that is at least 27 in (685 mm) high, 30 in 
(760 mm) wide, and 19 in (485 mm) deep shall 
be provided underneath sinks. 


4.24.4 Depth. Each:sink shall bea maxi- 
mum of 6-1/2 in (165 mm) deep. 


4.24.5 Clear Floor Space. A clear floor 
space at least 30 in by 48 in (760 mm by 1220 
mm) complying with 4.2.4 shall be provided in 
front of a sink to allow forward approach. The 
clear floor space shall be on an accessible 
route and:shall extend a maximum of 19 in 
(485 mm) underneath the sink {see Fig. 32). 


4.24.6 Exposed Pipes and Surfaces. Hot 
water and drain pipes exposed ‘wnder sinks 
shall be insulated or otherwise covered. There 
shall be no sharp or'abrasive surfaces under 
sinks. 


4.24.7 Faucets. Faucets shall comply with 
4.27.4. Lever-operated, push-type, touch- 
type, or electronically controlled mechanisms 
are acceptable designs. 
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Fig. 
"Storage Shelves and Closets 


4.25 Storage. 


4.25.1 General. Fixed storage facilities such 
as cabinets, shelves, closets, and drawers re- 
quired to be accessible by 4.1 shall comply 
with 4:25. 


4.25.2 Clear Floor Space. A clear floor 
space at least 3D in by 48 in (760 mm by 1220 
mm) complying with 4.2.4 that allows either a 
forward or parallel approach by a person using 
a wheelchair shall be provided at accessible 
storage facilities. 


4.25.3 Height. Accessible storage spaces 
shall be within at least one of the reach ranges 
specified in 4.2.5 and 4.2.6. Clothes rods shall 
be a maximum of 54 in (1370 mm) from fhe 
floor (see Fig. 38). 


4.25.4 Hardware. Hardware for accessible 
storage facilities shall comply with 4.27.4. 
Touch latches and U-shaped pulls are 
acceptable. 


| 
| 
| 


7 
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4.26 Handrails, Grab Bars, and Tub 
and Shower Seats. 


4.26.1* General. All handrails, grab bars, 
and tub and shower seats required to be acces- 
sible by 4.1, 4.8, or 4.9 shall comply with 4.26. 


4.26.2* Size and Spacing of Grab Bars 
and Handrails. The diameter or width of the 
gripping surfaces of a handrail or grab bar 
shall be 1-1/4 in to 1-1/2 in (82 mm to 38 
mm), or the shape shall provide an equivalent 
gripping surface. If handrails or grab bars are 
mounted adjacent to a wall, the space between 
the wall and the grab bar shall be 1-1/2 in (38 
mm) (see Fig. 39(a), (b), and (c)). Handrails 
may be located in a recess if the recess is a 
maximum of 3 in (75 mm) deep and extends at 
least 18 in (455 mm) above the top of the rail 
(see Fig. 39(d)). 


4.26.3 Structural Strength. The struc- 

tural strength of grab bars, tub and shower 

seats, fasteners, and mounting devices shall 
meet the following specification: 


(1) Bending stress in a grab bar or seat in- 
duced by the-maximum bending moment from 
the application of 250 Ibf (1112N) shall be less 
than the allowable stress for the material of 
the grab bar or seat. 


(2) Shear stress induced in a grab bar or 
seat by the application of 250 Ibf (1112N) shall 
be less than the allowable shear stress for the 
material of the grab bar or seat. If the connec- 
tion between the grab bar or seat and its 
mounting bracket or other support is con- 
sidered to be fully restrained, then direct and 
torsional shear stresses shall be totaled for the 
combined shear stress, which shall not exceed 
the allowable shear stress. 


(3) Shear force induced in a fastener or 
mounting device from the application of 250 
Ibf (1112N) shall be less than the allowable lat- 
eral load of either the fastener or mounting 
device or the supporting structure, whichever 
is the smaller allowable load. 


(4) Tensile force induced in a fastener by a 
direct tension force of 250 Ibf (1112N) plus the 
maximum moment from the application of 250 
Ibf (1112N) shall be less than the allowable 


4.27 Controls and Operating Mechanisms 


withdrawal load between the fastener and the 
supporting structure. 


(5) Grab bars shall not rotate within their 
fittings. 


4.26.4 Eliminating Hazards. A handrail 
or grab bar and any wall or other surface adja- 
cent to it shall be free of any sharp or abrasive 
elements. Edges shall have a minimum radius 
of 1/8 in (3.2 mm). 


4.27 Controls and Operating 
Mechanisms. 


4.27.1 General. Controls and operating 
mechanisms required to be accessible by 4.1 
shall comply with 4.27. 


4.27.2 Clear Floor Space. Clear floor space 
complying with 4.2.4 that allows a forward or 
a parallel approach by a person using a wheel- 
chair shall be provided at controls, dispensers, 
receptacles, and other operable equipment. 


4.27.3* Height. The highest operable part 
of controls, dispensers, receptacles, and other 


' operable equipment shall be placed within at 


least one of the reach ranges specified in 4.2.5 
and 4.2.6. Except where the use of special 
equipment dictates otherwise, electrical and 
communications system receptacles on walls 
shall be mounted no less than 15 in (380 mm) 
above the floor. 


4.27.4 Operation. Controls and operating 
mechanisms shall be operable with one hand 
and shall not require tight grasping, pinching, 
or twisting of the wrist. The force required to 
activate controls shall be no greater than 5 Ibf 
{22.2 N). 


4.28 Alarms 


4.28.1 General. Alarm systems required to 
be accessible by 4.1 shall comply with 4.28. Vi- 
sual signal appliances shall be provided, at a 
minimum, in each of the following areas: 
restrooms and any other general usage areas 
(e.g., copier rooms), hallways, lobbies, or any 
other area for common use. 


4.28.2* Audible Alarms. If provided, audi- 
ble emergency alarms shall produce a sound 
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Fig. 
Size and Spacing of Handrails and'Grab Bars 


that exceeds the prevailing equivalent sound 
level in the room or space by at least 15 deci- 
bels or exceeds any maximum sound level 

with a duration of 30 seconds by 5 decibels, 
whichever is louder. Sound levels for alarm sig- ° 
nals shall not exceed 120 decibels, 


4.28.3° Visual Alarms. Visual alarm signal 
appliances shall be integrated trto the buflding 


| or facility alarm system. If single station audi- 


ble alarms are previded then single station 
visual alarm signals shall be provided. Visual 
| alarm signals shail have the following min- 
mum photometric and tocation features: 
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(1) The lamp shall be a xenon strobe type. 


(2) The color shall be clear (Le., unfiltered or 
clear filtered white light). 


(3) The intensity shall be a. minimum of 75 
candela seconds and a maximum of 120 can- 
deta seconds. 


(4) The flash rate shall be a minimum of I Hz 
and a maximum of 3 Hz. 


(5) The appliance shall be placed a minimum 
of 80 in above the highest floor level within the 
space. 


(6) No place in ary room shall be more than 
50 feet from the signal (in the horizontal plane). 


(7) No place in corridors or hallways shall be 
more than 50_feet fram the signal 


4.28.4°* Auxiliary Alarms. Dwelling units 
and sleeping accommodations shall have a 
visua! alarm connected to the building emer- 
gency alarm system or shall have a standard 
110-volt electrical receptacle into which such 
an alarm can be connected. Wher visual 
alarms are in place they shail be visible i all 
areas of the unit or room. Instructions for use 
of the auxiliary alarm or receptacle shall be 
provided. 


4.29 Detectable Warnings 


4.29.1 General. Detectable warnings re- 
quired to be accessible by 4.1 shall comply 
with 4.29. 


4.29.2 Detectable Warnings on Walking 
Surfaces. Detectable warnings shall consist of 
raised truncated domes with a diameter of nom- 
inal 0.9 in (23 mm), a height of nominat 0.2 in 
(5 mm) and a center-to-center spacing of nomi- 
nal 2.35 in (60 mm} and shall contrast visually 
by 70 percent with adjoining surfaces. Contrast 
in percent shall be determined by: 


Contrast = [(By - B2)/B1] x 100 


where B; = light reflectance value {LRV} of 
the lighter area 

and Bz = light reflectance value (LRV) of the 
darker. area. ; 


4.29 Detectable Warnings 


The matertal used to provide contrast shail be . 
an integral part of the walking surface. Detect- 
able warnings used on interior surfaces shall 

differ from adjoning walking surfaces tn resi- 
tency or sound-on-cane contact. 


4.29.3* Detectable Warnings on Doors 
To Hazardous Areas. Doors that lead to 
areas that might prove dangerous (for exam- 
ple. doors to loading platforms, boiler rooms, 
stages, and the like} shall be made identifiable 
to the touch by a textured surface on ihe door 
handle, pull, or other operating hardware. 
This textured surface may be made by knurl- 
ing or roughening or by a material applied to 
the contact surface. Such textured surfaces 
shall not be provided for emergency exit doors 


or any doors other than those to hazardous 
areas. 


4.29.4 Detectable Warnings at Stairs. All 
stairs, except those in dwelling units, in en- 
closed stair towers, or set.to the side of the 
path of travel shall have a detectable warning 
at the top of stair runs to comply with 4.29.2. 
The detectable warning shall be 36 in (915 
mm) deep and shall extend the width of the 
stair run. It shall be separated from the top 
stair edge by a distance equal to the width of 
one tread. 


4.29.5 Detectable Warnings at Hazard- 
ous Vehicular Areas. If a walk crosses or 
adjoins a frequently used vehicular way, 
and if there are no curbs, railings, or other 
elements detectable by a person who has a 
severe vision impairment separating the pe- 
destrian and vehicular areas, the boundary 
between the areas shall be defined by a contin- 
uous detectable which ts 36 in (915 
mm) wide, complying with 4.29.2. 


4.29.6 Detectable Warnings at Reflect- 
ing Pools. The edges of reflecting pools 
shall be protected by railings, walls, curbs, 
or detectable warnings complying with 4.29.2. 


4.29.7* Standardization. Textured sur- 
faces for detectable door warnings shall be 


consistent within a building, facility, site, or 
complex of buildings. 
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4.30 Signage. 


4.30.1* General. Signage required to be ac- 
cessible by 4.1 shall comply with 4.30. Each 
entrance which does not comply with 4.14 — 
shall have signage which complies with 4.30 in- 
dicating the location of the nearest accessible 
entrance(s). 


4.30.2* Character Proportion. Letters 
and numbers on signs shall have a width-to- 
height ratio between 3:5 and 1:1 anda 
stroke-width-to-height ratio between 1:5 and 
1:10. 


4.30.3 Character Height and Letter 
Spacing. Characters and numbers on signs 
shall be sized according to the viewing dis- 
tance from which they are to be read. The : 
minimum height is measured using an upper 
case “X™. 


Height Above Minimum 
Finished Floor ‘Character Height 


Mounted above 66 inor 3 in {75 mm) minimum 
suspended / projected 
overhead in compliance 
with 4.4.2 

Wall mounted within 1 in (25 mm) minimum 
66 in of the floor 

Building Directories 5/8 in (16 mm) minimum 
mounted at any height 


The spacing between letters shall be “wide” by 
industry practice; generally, the space between 
letters shall be 1/16 the height of upper case 
letters. 


4.30.4* Raised and Brailled Characters 
and Pictorial Symbol Signs (Pic- 
tograms). Letters and numerals shall be 
raised 1/32 in, upper case, sans serif or sim- 
ple serif type and shall be accompanied with 
Grade 2 Braille. Raised characters shall be at 
least 5/8 in (16 mm) high, but no higher than 
2 in (50 mm). Pictograms shall be 

by the equivalent verbal description placed di- 
rectly sonar pictogram. The border 
dimension of the pictogram shall be 6 in (152 
inert in height. international TDD samiet 


"Fig. 43 : 
4.30.5* Finish and Contrast. The charac- International Symbol of Accessibility 
ters and background of signs. shall be eggshell and 

(11 to 19 degree gloss on 60 degree glosst- International TDD Symbol 
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meter). Characters shall be light on a dark 

(or dark on a light background) 
and contrast with their background by at least 
70 percent. Contrast in percent shall be deter- 
mined by: 


Contrast = [(B1 - B2)/B1] x 100 


where B;_ = light reflectance value (LRV) of the 
lighter area 

and B2 = light reflectance value (LRV) of the 

_ darker area. 


4.30.6 Mounting Location and Height. 
Where permanent identification is provided for 
rooms and doorways, signs shall be installed 
on the wall adjacent to the latch side of the 
door. Mounting height shall be between 54 and 
66 in. Mounting location for such signage shall 
be such that a person may approach within 3 
in of signage without encountering protruding 
objects or standing within the swing of a door. 


4.30.7 Symbols of Accessibility. Accessi- 
ble facilities required to be identified by 4.1 
shall use the international symbol of accessibil- 
ity. The symbol shall be displayed as shown in 
Fig. 43(a). Telephones required to be accessible 
by 4.1.3(17)(b) shall be identified by a sign con- 
taining a depiction of a telephone handset with 
radiating sound waves. Telephones required to 
be accessible by 4.1.3 (17)}(c) shall be identified 
by the international TDD symbol (Fig 43(c)). 
Where TDDs are required, directional signage 
indicating the location of the nearest TDD tele- 
phone shall be placed adjacent to all single 
user or banks of telephones which do not con- 
tain a TDD. Such directional signage shall 
include the international TDD symbol. 


4.30.8 Mlumination Levels. Illumination 
levels on the sign surface shall be in the 100 to 
300 lux range (10 to 30 footcandles) and shall 
be uniform over the sign surface. Signs shall be 
located such that the illumination level on the 
surface of the sign is not significantly exceeded 
by the ambient light or visible bright lighting 
source behind or in front of the sign. 


4.31 Telephones. 


4.31.1 General. Public telephones required to 
be accessible by 4.1 shall comply with 4.31. 


-4.31.2 Clear Floor or Ground Space. A 


clear floor or ground space at least 30 in by 48 
in (760 mm by 1220 mm) that allows either a 
forward or parallel approach by a person using 
a wheelchair shall be provided at telephones 
(see Fig. 44). The clear floor or ground space . 
shall comply with 4.2.4. Bases, enclosures, 
and fixed seats shall not impede approaches 
to telephones by people who use wheelchairs. 


4.31.3* Mounting Height. The highest op- 
erable part of the telephone shall be within the 
reach ranges specified in 4.2.5 or 4.2.6. 


4.31.4 Protruding Objects. Telephones 
shall comply with 4.4. 


4.31.5* Equipment for Hearing Impaired 
People. Telephones shall be equipped with a 
receiver that generates a magnetic field in the 
area of the receiver cap. Volume controls shall 
be provided in accordance with 4.1.3. 


4.31.6 Controls. Telephones shall have 
pushbutton controls where service for such 
equipment is available. 


4.31.7 Telephone Books. Telephone 
books, if provided, shall be located in a posi- 
tion that complies with the reach ranges 
specified in 4.2.5 and 4.2.6. 


4.31.8 Cord Length. The cord from the tele- 
phone to the handset shall be at least 29 in 
(735 mm) long. 


4.32 Seating, Tables, and Work 
Surfaces. 


4.32.1 Minimum Number. Fixed or built- 
in seating, tables, or work surfaces required to 
be accessible by 4.1 shall comply with 4.32. 


4.32.2 Seating. If seating spaces for people 
in wheelchairs are provided at tables, count- 
ers, or work surfaces, clear floor space 
complying with 4.2.4 shall be provided. Such 
clear floor space shall not overlap knee space 
by more than 19 in (485 mm) (see Fig. 45). 


4.32.3 Knee Clearances. If seating for peo- 
ple in wheelchairs is provided at tables, 
counters, and work surfaces, knee spaces at 
least 27 in (685 mm) high, 30 in (760 mm) 


4.30 Signage 


2377 
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4.31 Telephones 
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basic operation of telephone. 
Fig. 44 
Mounting Heights and Clearances for Telephones 


wide, and 19 in (485 mm) deep shall be pro- 4.33 Assembly Areas. 
vided (see Fig. 45). 

4.33.1 Minimum Number. Assembly and 
4.32.4° Height of Work Surfaces. The associated areas required to be accessible by 
tops of tables and work surfaces shall be from 4.1 shall comply with 4.33. 

28 in to 34 in (710 mm to 865 mm) from the 


floor or ground. 4.33.2* Size of Wheelchair Locations. 
Each wheelchair location shall provide mini- 


mum clear ground or floor spaces as shown in 
Fig. 46. 
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4.33 Assembly Areas 


=i 


accessible path of travel 
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4.34 Automated Teller Machines. 


4.33.3* Placement of Wheelchair 
Locations. Wheelchair areas shall be an in- 
tegral part of any fixed seating plan and shall 
be dispersed throughout the seating area. 
They shall adjoin an accessible route that also 
serves as a means of egress in case of emer- 
gency and shall be located to provide lines of 
sight comparable to those for all viewing areas. 


EXCEPTION: Accessible viewing positions may 
be clustered for bleachers, balconies, and other 
areas having sight lines that require slopes of 
greater than 5 percent. Equivalent accessible 
viewing positions may be located on levels 
having accessible egress. 


4.33.4 Surfaces. The ground or floor at 
wheelchair locations shall be level and shall 
comply with 4.5. 


4.33.5 Access to Performing Areas. An 
accessible route shall connect wheelchair seat- 
ing locations with performing areas, including 
stages, arena floors, dressing rooms, locker 
rooms, and other spaces used by performers. 


4.33.6* Placement of Listening 
Systems. If the listening system provided 
serves individual fixed seats, then such seats 
shall be located within a 50 ft (15 m) viewing 


distance of the stage or playing area and shall 
have a complete view of the stage or playing 
area. 


4.33.7* Types of Listening Systems. 
Audio loops and radio frequency systems are 


two acceptable types of listening systems. 


4.34 Automated Teller Machines. 


4.34.1 General. Each machine required to be 
accessible by 4.1.3 shall comply with 4.34. 


4.34.2 Controls. Controls for user activation 
shall comply with the requirements of 4.27. 


4.34.3 Clearances and Reach Range. 
Free standing or built-in units not having a 
clear space under them shall comply with 4.27 
and provide for a parallet approach and both a 
forward and side reach to the unit allowing a 
person in a wheelchair to access the controls 
and dispensers. 


4.34.4 Equipment for Persons with 
Vision Impairments. Instructions and all 
information for use shall be made accessible to 
and independently usable by persons with 
vision impairments. 
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NOTE: Sections 4. 1.4 through 4.1.7 and see~ 
tions 5 through 10 ane: different frem. ANSI 
Al117.1 in their entirety and ane printed tm 
standard type. 


| 5. Restaurants and Cafeterias 


5.1 Gemeral. Where fixed tables are pro- 
vided, in addition te the requirements of 4. ? to: 
4.34, at least 5 percent, but no less than one, 
of the fixed tables shall be accessible and shall 
comply with 4.32. lr establishments where 
separate areas: are designated for smoking and 
non-smeking patrons, the required number of 
accessible fixed tables shall be proportionally 
distributed between the smoking and nor- 
smoking areas. in new construction, and 
where practicable ity alterations, accessible 
fixed tables shall be distributed throughout 
the space or facility. 


5.2 Dining Areas. In: new construction, 
raised or sunken dining areas, loggtas, and 
outdoor seating areas. shal? be aecessibie.. hr 
non-elevator buildings, if the area of mezza- 
nine seating measures no more than 33. 
percent of the area of the accessible seating 
area, an accessible means of vertical access to 
the mezzanine is not requsived provided that 
the same services and decorative character are 
provided in an accessible space usable by the 
general public and mot restricted to use by peo- 


5.0 Restaurants and Cafeteriss 


ple with disabilities. In alterations, aecessibil- 


, ity to raised or sumken dining areas, or to all. 
| parts.of outdoor seating areas is not required: 


prouidedithat the same: services amd decorative 
character are provided im an accessible space 
usable by the general public and not restricted: 
to use by people with disabilities. 


8.3 Access Aisles. Ali aecessibie fixed: ta- 


bles: shall be accessible by means of an. access 


| aisle at least 36.in clear between parallel. edges. 
' of tables or between.a wall and the. table edges. 


&.4 Food Service Lines. Food service lines 
shalt have a minimum clear width of 36 in, with 
a preferred clear width of 42 in to allow passage: 
around a: persen using a wheelchair. Tray slides 


| shall be mounted no higher than 34 in above . 


the floor. If self-service shelves are provided, at 
least 50 percent of each type must be withitr 
reach ranges specified iv 4.2.5 and 4.2.6. 


| &5 Counters and Bars. Where service of 


food. ar drink is provitied ‘at counters exceed- 


| ing 34 in: in height te-eustomrers seated err 
.. stools: er standing, a portiorr of the main 


counter shall be provided:in compliance witir 
4.32 or service shall be available at accessible 
tables withirr the same area.. - 


5.6 Tableware and Condiment Areas. 


Self-service shelves and dispensing devices for 


. tableware, dishware, condiments, food and 


beverages shall be installed to comply with 4.2. 


BEST COPY AVAILABLE 





7.0 Business and Mercantile 


5.7 Raised Platforms. In banquet rooms or 
spaces where the head table or speaker's lec- 
tern is located on a raised platform, the 
platform shall be accessible in compliance 
with 4.8 or 4.11. Open edges of a raised plat- 
form shall be protected by placement of tables 
or by a curb. 


5.8 Vending Machines and Other | 
Equipment. Locations for vending machines 
and other equipment shall be installed to com- 
ply with 4.2 and 4.27 and shall be located on 
an accessible route. 


| 6.| Medical Care Facilities 


6.1 General. Medical care facilities included 
in this section are those in which people have 
physical or medical treatment or care and 
where persons may need assistance in respond- 
ing to an emergency and where the period of 
residence may exceed twenty-four hours. In 
addition to the requirements of 4.1 through 
4.34, medical care facilities and buildings shall 
comply with 6. 


hospitals 
general purpose hospitals 
psychiatric facilities 
detoxification facilities 


At least 10 percent of 
patient bedrooms 
and toilets, all public 
use, common use, 
and employee use 
areas are required to 
be designed and con- 
structed to be 
accessible. 


hospitals that specialize in 
treating conditions that 
affect mobility 


ALL patient bed- 
rooms and toilets, all 
public use, common 
use, and employee 
use areas are re- 
quired to be designed 
and constructed to 
be accessible. 


long term care facilities 


At least 50 percent of 
nursing homes 


patient bedrooms 
and toilets, all public 


be designed and con- 
structed to be 
accessible. 


Federal Register / Vol: 56,.No. 14 / Tuesday, January 22, 1991 / Proposed Rules 


6.2 Entrances. At least one accessible en-: 
trance that complies'with 4,14 shall-be™ 
protected from the weather by canopy or roof 
overhang. Such entrances shall incorporate a 

passenger loading s zone that complies with 
4.6.5. 


6.3 Patient Bedrooms. Provide accessible 
patient bedrooms in compliance with 4.1 
through 4.34. Accessible patient bedrooms 
shall comply with the following: 


(1) Each bedroom shall have a turning space 
that complies with 4.2.3, and preferably that 
is located near the entrance. 


(2) Each one-bed room shall have a minimum - 
clear floor space of 36 in (915 mm) along each 
side of the bed and 42 in (1065 mm) between 
the foot of the bed and the wall. 


(3) Each two-bed room shall have a minimum 
clear floor space of 42 in (1065 mm), prefera- 
bly 48 in (1220 mm), between the foot of the 
bed and the wall, 36 in (915 mm) between the 
side of the bed and the wall, and 48 in (1220 
mm) between beds. 


(4) Each four-bed room shall have a minimum 
clear floor space of 48.in (1220 mm) from the 
foot of the bed to the foot of the opposing bed; 
36 in (915 mm) between the side of the bed 
and the wall; and 48. in (1220 eu between 
beds. 


(5) Each bedroom shall have a door that com- 
plies with 4.13. 


6.4 Patient Toilet Rooms. Provide each pa- 
tient bedroom that is required to be accessible 
with an accessible toilet room that.complies 
with 4.22 or 4.23. 


[ 7.| Business and Mercantile 


7.1 General. In addition to the requirements 
of 4.1 to 4.34, the design of all areas used for 
business transactions with the public shall 
comply with 7. 


7.2 Sales and Service Counters, Teller 
Windows, Information Counters. Where 
counters exceeding 36 in (915 mm) in height © 
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8.0 Libraries 


are provided for sales or distribution of goods 
or services to the public, a portion of the main 
counter shall be provided with a maximum 
height of between 28 in to 34 in (710 mm to 
865 mm) above the floor in compliance with 
4.32. In alterations, where it is technically in- 
feasible to provide an accessible portion of the 
main counter, an auxiliary counter meeting 

_ these requirements may be provided. 


7.3 Check-out Aisles. All check-out aisles 
shall be accessible. Clear aisle width shall 
comply with 4.2.1 and maximum adjoining 
counter height shall not exceed 36 in (915 
mm) above the floor. 


7.4 Security Bollards. Any device used to 
prevent the removal of shopping carts from 
store premises. shall not prevent access or 
egress to those in wheelchairs. An alternate 
entry that is equally convenient to that pro- 
vided for the ambulatory population is 
acceptable. 


8.1 General. In addition to the requirements 
of 4.1 to 4.34, the design of all public areas of 
a library shall comply with 8, including read- 
ing and study areas, stacks, reference rooms, 
reserve areas, and special facilities or collec- 
tions. As provided elements such as public 
toilet rooms, telephones, and parking shall be 
accessible. 


8.2 Reading and Study Areas. At least 5 
percent or a minimum of one of each element 
of fixed seating, tables, or study carrels shall 
comply with 4.2 and 4.32. Clearances between 
fixed accessible tables and study carrels shall 
comply with 4.3. 


8.3 Check-Out Areas. At least one lane at 
each check-out area shall comply with 4.32. 
Any traffic control or book security gates or 
turnstiles shall comply with 4.13. 


8.4 Card Catalogs. Minimum clear aisle 
space at card catalogs, magazine displays, or 
teference stacks shall comply with Fig. 55. 
Maximum reach height shall comply with 4.2, 
with a height of 48 in (1220 mm) preferred irre- 
spective of reach allowed. _ 
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9.0 Accessible Transient Lodging 


8.5 Stacks. Minimum clear aisie width be- 
tween stacks shall comply with 4.3, with a 
minimum clear aisle width of 42 in (1065 mm) 
preferred where possible. Shelf height in 
stack areas is unrestricted (see Fig. 56). 


9. Accessible Transient 
Lodging 


9.0 Accessible Transient Lodging. 

(1) Except as reserved below, accessible tran- 
sient lodging shall comply with the appicable 
requirements of 4.1 through 4.34 and sections 
5, and 7. Transient lodging includes facilities 
or portions thereof, used for sleeping accom- 
modations, when not classed as a medical 
care facility. 


9.1 Hotels, Motels, Inns, Boarding 
Houses, Dormitories, Resorts and 
Other Similar Places of Transient 


- All public use and common use 
areas and five percent, but never fewer than 
one, of each class of sleeping rooms or suites 
are required to be designed and constructed to 
comply with section 4 and sections 9.2 
through 9.3: An additional five percent of each 
class of sleeping rooms or suites, but never 
fewer than one, shall comply with 9.2 (sleep- 
ing accommodations for persons with hearing 
impairments). All other rooms or suites shall 
comply with 9.4 and shail be on an accessible 
route. “A 
EXCEPTION: Section 9 does not apply to an es- 
tablishment located within a building that 
contains not more than five rooms for rent or 
hire and that is actually occupied by the pro- 
prietor of such establishment as the residence 
of such proprietor. 


9.2 Accessible Units, Sleeping 
Rooms and Suites. 


9.2.1 General. Units, sleeping rooms and 
Suites required to be accessible by 9.1 shall 
comply with 9.2. 


9.2.2 Minimum Requirements. An acces- 
sible unit, sleeping room or suite shall be on 
an accessible route complying with 4.3 and 


have the following accessible elements and 
spaces. 


(1) Accessible sleeping rooms shall have ma- 
neuvering space complying with 4.2.3 located 


along side of at least one side of at least one 
bed. 


(2) An accessible route complying with 4.3 
shall connect all accessible spaces and ele- 
ments including telephones within the unit, 
sleeping room or suite. 


(3) Doors and doorways designed to allow pas- 
sage into and within all sleeping rooms, suites 
or other covered units shall comply with 4.13. 


{4) Storage in accessible units, sleeping rooms 
or suites, including cabinets, shelves, closets 
and drawers, shall comply with 4.25. 


(5) All controls in accessible units, sleeping 
rooms and Suites shall comply with 4.27, 


(6) Where provided as part of an accessible 
unit, sleeping room or suite, the following 
spaces shall be accessible and shall be on an 
accessible route. 


{a) the living area 
(b) the dining area 
(c) at least one sleeping area 


(d) patios, terraces, balconies, carports, 
garages or parking spaces 


(e) at least one full bathroom [i.e., one with a 


water closet, a lavatory, and a bathtub or 
shower) 


(f) if only half baths are provided, at least 
one half bath. 


(7) Kitchens, Kitchenettes, or Wet Bars. When 
provided as accessory to a sleeping room or 
suite, kitchens, kitchenettes, wet bars, or sim- 
ilar amenities shall be accessible. Clear floor 
space for a front or parallel approach to cabi- 
nets, counters, sinks, and appliances shall be 
provided to comply with 4.2.4. Countertops 
and sinks shall be mounted at a maximum 
height of 34 in (865 mm) above the floor. At 
least fifty percent of shelf space in cabinets or 
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refrigerator/freezers shall be within the reach 
ranges of 4.2.5 or 4.2.6 and space shall be de- 
signed to allow for the operation of cabinet 
and/or appliance doors so that all cabinets 
and appliances are accessible and usable. 
Controls and operating mechanisms shall com- 
ply with 4.27. 


(8) Sleeping room accommodations for 
persons with hearing impairments required by 
9.1 and complying with 9.3 shall be provided 
in the accessible sleeping room or suite. 


9.3 Sleeping Room Accommodations 
for Persons with Hearing Impair- 
ments. In sleeping rooms required to comply 
with this section, visual alarms shall be pro- 
vided and shall comply with 4.28.4. Visual 
notification devices shall also be provided in 
sleeping rooms and suites to alert room occu- 
pants of incoming telephone calls and a door 
knock or bell. Notification devices shall not be 
connected to visual alarm signal appliances. 
Permanently installed telephones shall have 
volume controls. 


9.4 Other Sleeping Rooms and 
Suites. Doors and doorways designed to 
allow passage into and within all sleeping 


9.0 Accessible Transient Lodging 


units or other covered units shall comply with 
4.13.5. 


9.5 Transient Lodging in Homeless 
Shelters, Halfway Houses, Transient 
Group Homes, and Other Social Ser- 
vice Establishments. 


9.5.1 New Construction. In new construc- 
tion all public use and common use areas are 
required to be designed and constructed to 
comply with section 4. At least one of each 
type of amenity (such as washers, dryers and 
similar equipment installed for the use of occu- 
pants) in each common area shall be 
accessible and shall be located on an accessi- 
ble route to any accessible unit or sleeping 
accommodation. 


9.5.2 Alterations. (Reserved). 


9.5.3. Accessible Sleeping Accommoda- 
tions. (Reserved). 


Transportation 
Facilities. (Reserved). 
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APPENDIX 


This appendix contains additional information 
that should help the designer to understand 
the minimum requirements of the standard or 
to design buildings or facilities for greater ac- 
cessibility. The paragraph numbers 
correspond to the sections or paragraphs of 
the standard to which the material relates and 
are therefore not consecutive (for example, 
A4.2.1 contains additional information rele- 
vant to 4.2.1). Sections for which additional 
material appears in this appendix have been 
indicated by an asterisk. 


A4.2 Space Allowances and Reach 
Ranges. 


A4.2.1 Wheelchair Passage Width. 


(1) Space Requirements for Wheelchairs. 

Most wheelchair users need a 30 in (760 mm) 
clear opening width for doorways, gates, and 
the like, when the latter are entered head-on. 
If the wheelchair user is unfamiliar with a 
building, if competing traffic is heavy, if sud- 
den or frequent movements are needed, or if 
the wheelchair must be turned at an opening, 
then greater clear widths are needed. For 
mosi situations, the addition of an inch of lee- 
way on either side is sufficient. Thus, a 
minimum clear width of 32 in (815 mm) will 
provide adequate clearance. However, when 
an opening or a restriction in a passageway is 
more than 24 in (610 mm) long, it is essen- 
tially a passageway and must be at least 36 in 
(915 mn) wide. 


' (2) Space Requirements for Use of Walking 
Aids. Although people who use walking aids 
can maneuver through clear width openings of 
32 in (815 mm), they need 36 in (915 mm) 
wide passageways and walks for comfortable 
gaits. Crutch tips, often extending down at a 
wide angle, are a hazard in narrow passage- 
ways where they might not be seen by other 
pedestrians. Thus, the 36 in (915 mm) width 
provides a safety allowance both for the dis- 
abled person and for others. 


(3) Space Requirements for Passing. 
Able-bodied people in winter clothing, walking 
straight ahead with arms swinging, need 32 in 
{815 mm) of width, which includes 2 in (50 


Fig. Al 
Minimum Passage Width for One Wheelchair 
and One Ambulatory Person 


mm) on either side for sway, and another 1 in 
(25 mm) tolerance on either side for clearing 
nearby objects or other pedestrians. Almost 
all wheelchair users and those who use walk- 
ing aids can also manage within this 32 in 
(815 mm) width for short distances. Thus, 
two streams of traffic can pass in 64 in (1625 
mm) in a comfortable flow. Sixty inches (1525 
mm) provide a minimum width for a somewhat 
more restricted flow. If the clear width is less 
than 60 in (1525 mm), two wheelchair users 
will not be able to pass but will have to seek a 
wider place for passing. Forty-eight inches 
(1220 mm) is the minimum width needed for 
an ambulatory person to pass a nonambula- 
tory or semiambulatory person. Within this 
48 in (1220 mm) width, the ambulatory per- 
son will have to twist to pass a wheelchair 
user, a person with a service animal or a semi- 
ambulatory person. There will be little leeway 
for swaying or missteps (see Fig. Al). 


A4.2.3 Wheelchair Turning Space. These 
guidelines specify a minimum space of 60 in 
(1525 mm) diameter for a pivoting 180-degree 
turn of a wheelchair. This space is usually sat- 
isfactory for turning around, but many people 
will not be able to turn without repeated tries 
and bumping into surrounding objects. The 
space shown in Fig. A2 will allow most wheel- 
chair users to complete U-turns without 
difficulty. 
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A4.2 Space Allowances and Reach Ranges 


A4.2.4 Clear Floor or Ground Space for 
Wheelchairs. The wheelchair and user 
shown in Fig. A3 represent typical dimensions 
for a large adult male. The space require- 
ments in this guideline are based upon 
maneuvering clearances that will accommo- 
date most wheelchairs. Fig. A3 provides a 
uniform reference for design not covered by 
this standard. 


A4.2.5 & A4.2.6 Reach. Reach ranges for 
persons seated in wheelchairs may be further 
clarified by Fig. A3{a)j. These drawings approx- 
imate in the plan view information shown in 
Fig. 4, 5, and 6 in other views. 


Fig.A2 - 
Space Needed for Smooth U-Turn in a Wheelchair 


NOTE: Footrests may extend further for very large people. 


Fig. A3 
Dimensions of Aduit-Sized Wheelchairs 





A4.3 Accessible Route 


A4.3 Accessible Route. 
A4.3.1 General. 


(1) Travel Distances. Many disabled people 
can move at only very slow speeds; for many, 
traveling 200 ft (61 m) could take about 2 min- 
utes. This assumes a rate of about 1.5 ft/s 
(455 mm/s) on level ground. It also assumes 
that the traveler would move continuously. 
However, on trips over 100 ft (30 m), disabled 
people are apt to rest frequently, which sub- 
stantially increases their trip times. Resting 
periods of 2 minutes for every 100 ft (30 m) 
can be used to estimate travel times for people 
with severely limited stamina. In inclement 
weather, slow progress and resting can greatly 
increase a disabled person's exposure to the el- 
ements. 


(2) Sites. Level, indirect routes or those with 
running slopes lower than 1:20 can sometimes 
provide more convenience than direct routes 
with maximum allowable slopes or with ramps. 


A4.3.10 Egress. In buildings where people 
with disabilities are regularly employed or are 
residents, an emergency management plan for 
their evacuation also plays an essential role in 
fire safety. 


A4.4 Protruding Objects. 


A4.4.1 General. Servite animals are trained 
to recognize and avoid hazards. However, 
most people with severe impairments of vision 
use the long cane as an aid to mobility. The 
two principal cane techniques are the touch 
technique, where the cane arcs from side to 
side and touches points outside both shoul- 
ders; and the diagonal technique, where the 
cane is held in a stationary position diagonally 
across the body with the cane tip touching or 
just above the ground at a point outside one 
shoulder and the handle or grip extending to a 
point outside the other shoulder. The touch 
technique is used primarily in uncontrolled 
areas, while the diagonal technique is used pri- 
marily in certain limited, controlled, and 
familiar environments. Cane users are often 
trained to use both techniques. 


Potential hazardous objects are noticed only if 
they fall within the detection range of canes 
(see Fig. A4). Visually impaired people walk- 


62 
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ing toward an object can detect an overhang if 
its lowest surface is not higher than 27 in (685 
mm). When walking alongside projecting ob- 
jects, they cannot detect overhangs. Since 
proper cane and service animal techniques 
keep people away from the edge of a path or 
from walks, a slight overhang of no more than 
4 in (100 mm) is not hazardous. 
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A4.5 Ground and Floor Surfaces. 


A4.5:1 General. Ambulant and semiambul- 
ant people who have difficulty maintaining 
balance and those with restricted gaits are par- 
ticularly sensitive to slipping and tripping 
hazards. For such people, a stable and regu- 
lar surface is necessary for safe walking, 
particularly on stairs. Wheelchairs can be pro- 
pelled most easily on surfaces that are hard, 
stable, and regular. Soft, loose surfaces such 
as shag carpet, loose sand, and wet clay, and 
irregular surfaces, such as cobblestones, can 
significantly impede wheelchair movement. 


Slip resistance is based on the frictional force 
necessary to keep a shoe heel or crutch tip 
from slipping on a walking surface under the 
conditions of use likely to be found on the sur- 
face. Although it is known that the static 
coefficient of friction is the basis of slip resis- 
tance, there is not as yet a generally accepted 
method to evaluate the slip resistance of walk- 
ing surfaces. 


Cross slopes on walks and ground or floor sur- 
faces can cause considerable difficulty in 
propelling a wheelchair in a straight line. 


A4.5.3 Carpet. Much more needs to be done 
in developing both quantitative and qualitative 
criteria for carpeting. However, certain func- 
tional characteristics are well established. 
When both carpet and padding are used, it is 
desirable to have minimum movement (prefera- 
bly none) between the floor and the pad and 
the pad and the carpet which would allow the 
carpet to hump or warp. In heavily trafficked 
areas, a thick, soft (plush) pad or cushion, par- 
ticularly in combination with long carpet pile. 
makes it difficult for individuals in wheel- 
chairs and those with other ambulatory 
disabilities to get about. This should not pre- 
clude their use in specific areas where traffic 

is light. Firm carpeting can be achieved 
through proper selection and combination of 
pad and carpet sometimes with the elimina- 
tion of the pad or cushion, and with proper 
installation. 


A4.6 Parking and Passenger Loading 
Zones. 


A4.6.3 Parking Spaces. High-top vans, 
which disabled people or transportation ser- 


A4.5 Ground and Floor Surfaces 


vices often use, require higher clearances in 
parking garages than automobiles. When op- 
tional van spaces are provided within a 
garage, only the spaces themselves and a veht- 
cle route to them require the specified 
clearances. 


A4.6.4 Signage. Signs designating parking 
places for disabled people can be seen from a 
driver's seat if the signs are mounted high 
enough above the ground and located at the 
front of a parking space. 


A4.8 Ramps. 


44.8.1 General. Ramps are essential for 
wheelchair users if elevators or lifts are not 
available to connect different levels. However, 
some people who use walking aids have diffi- 
culty with ramps and prefer stairs. 


_ 44.8.2 Slope and Rise. The ability to man- 


age an incline is related to both its slope and 
its length. Wheelchair users with disabilities 
affecting arms or with low stamina have seri- 
ous difficulty using inclines. Most ambulatory 
people and most people who use wheelchairs 
can manage a slope of 1:16. Many people can- 
not manage a slope of 1:12 for 30 ft (9 m). 
Many people who have difficulty negotiating 
very long ramps at relatively shallow slopes 
can manage very short ramps at steeper 
slopes. 


A4.8.5 Handrails. The requirements for 
stair and ramp handrails in this standard are 
for adults. When children are principal users 
in a building or facility, a second set of hand- 
rails at an appropriate height can assist them 
and aid in preventing accidents. 


A4.10 Elevators. 


A4.10.6 Door Protective and Reopening 
Device. The required door reopening device 
would hold the door open for 20 seconds if the 
doorway remains obstructed. After 20 sec- 
onds, the door may begin to close. However, if 
designed in accordance with ANSI/ASME 
A17.1-1984, the door closing movement could 
still be stopped if a person or object exerts suf- 
ficient force at any point on the door edge.. 





A4.13 Doors. 


A4.10.7 Door and Signal Timing for Hall 
Calls. This paragraph allows variation in the 
location of call buttons, advance time for warn- 
ing signals, and the door-holding period used 
to meet the time requirement 


standardization of elevator control panel de- 
sign would make all elevators significantly 
more convenient for use by people with severe 
visual impairments. 


In many cases, it will be possible to locate the 
highest control on elevator panels within 48 in 
(1220 mm) from the floor. 


A4.10.13 Car Position Indicators. A spe- 
cial button may be provided that would 
activate the audible signal within the given ele- 
vator only for the desired trip, rather than 
maintaining the audible signal in constant op- 
eration. 


A4.10.14 Emergency Communications. 
A device that requires no handset is easier to 
use by people who have difficulty reaching. 


A4.11 Platform Lifts. 


Platform lifts include porch lifts and other de- 
vices used for short-distance, vertical 
transportation of people in wheelchairs. At 
the present time, generally recognized safety 
standards for such lifts have not been devel- 
oped. Care should be taken in selecting and 
installing lifts to ensure that they are free from 
hazards to users or to other individuals who 
may be in the vicinity where they are being op- 
erated. 


A4.13 Doors. 


A4.13.8 Thresholds at Doorways. Thresh- 
olds and surface height changes in doorways 
are particularly inconvenient for wheelchair 
users who also have low stamina or restric- 
tions in arm movement because complex 
maneuvering is required to get over the level 
change while operating the door. 


A4.13.9 Door Hardware. Some disabled 
persons must push against a door with their 
chair or walker to open it. Applied kickplates 
on doors with closers can reduce required 
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maintenance by withstanding abuse from 
wheelchairs and canes. To be effective, they 
should cover the door width, less approxi- 
mately 2 in (51 mm), up to a height of 16 in. 
(405 mm) from its bottom edge and be cen- 
tered across the top. 


A4.13.10 Door Closers. Closers with de- 
layed action features give a person more titne 
to maneuver through doorways. They are par- 
ticularly useful on frequently used interior 
doors such as entrances to toilet rooms. 


A4.13.11 Door Opening Force. Although 
most people with disabilities can exert at least 
5 Ibf (22.2N), both pushing and pulling from a 
stationary position, a few people with severe 
disabilities cannot exert even 3 Ibf (13.3N). Al- 
though some people cannot manage the 
allowable forces in this guideline and many 
others have difficulty, door closers must have 
certain minimum closing forces to close doors 
satisfactorily. Forces for pushing or pulling 
doors open are measured with a push-pull 
scale under the following conditions: 


(1) Hinged doors: Force applied 
perpendicular to the door at the door opener 
or 30 in (760 mm) from the hinged side, which- 
ever is farther from the hinge. 


(2) Sliding or folding doors: Force applied 
parallel to the door at the door pull or latch. 


(3) Application of force: Apply force gradually 
so that the applied force does not exceed the 
resistance of the door. 


In high-rise buildings, air-pressure 
differentials may require a modification of this 
specification in order to meet the functional 
intent. 


A4.13.12 Automatic Doors and Power- 
Assisted Doors. Sliding automatic doors do 
not need guard rails and are more convenient 
for wheelchair users and visually impaired peo- 
ple to use. If slowly opening automatic doors 
can be reactuated before their closing cycle is 
completed, they will be more convenient in 
busy doorways. 
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A4.15 Drinking Fountains and Water Coolers. 


A4.15 Drinking Fountains and 
Water Coolers. tae Tek. wikis 


A4.15.2 Drinking fountains: with two spouts : - 
can assist both and: those 
people who find it difficult to bend over. 
A4.16 Water Closets. 


A4.16.3 Height Preferences for toilet seat 
heights vary considerably among disabled peo- 


Takes transfer position, swings. Removes armrest, transfers. 
footrest out of the way, sets : 
kes. 


Takes transfer position, removes 
armrest, sets brakes. 


Je. ‘Higher seat heights may be an advantage 


Pp be 
. to some ambulatory disabled people but a-dis- 


e for wheelchair users and others. 


. Toilet seats 18 in (455: mm) high-seem to be a 
| reasonable compromise. Thick seats and filler 


rings are available to adapt standard fixtures 
to these requirements. . 


-A4.16.4 Grab Bars. Fig, A5(a) and (b) show 


the diagonal and side approaches most com- 
monly used to transfer from.a wheelchair to a 
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A 4.27 Controls and Operating Mechanisms 


water closet Some wheelehair users cam trans- 
fer from the front. of the toilet while others use 
a 90-degree appreach.. Mest peopie who use 

the two additional approaches can also use ef- 


ther the diagonal appreach ar the side 
approach. 


A4.16.5 Flush Controls. Flush valves and 
related plumbing can be located behind walls: 
or to the side of the toilet. or a. toilet seat lid 
can be provided if fittings are di- 
rectly behind the toilet seat Such designs 
reduce the chance of tnjury and imbalance 
caused by leaning back against the fittings. 
Flush controls for tank-type toilets have a 
standardized mounting location on the left 
side of the tank (facing the tank). Tanks can 
be obtained by spectaf order with controls 
mounted on the right side. If administrative 
authorities require ffush controls for flush 
valves to be loeated im a position that conflicts 
with the location of the rear grab bar, then 
that bar may be split or shifted toward the 
wide side of the toilet area. 


A4.17 Toilet Stalls. 


A4.17.5:Doors. To make it easier for wheel- 
chair users to clese toilet stall doors, doors 7 
can be provided with closers, spring hinges, or 

a pull bar mounted .on the inside surface of 

the door near the hinge side. 


A4.19 Lavatories and Mirrors. 


A4.19.6 Mirrors. If mirrors are to be used 

‘by both ambulatory people and wheelchair 
users, then they must be at least 74 fn (1880 
mm) high: at their topmost edge. A single full 
length mirror can accommodate all people, in- 
cluding children. 


A4.21 Shower Stalls. 


A4.21. 1 General. Shower stalls that are 36 
in by 36 in (915 mm by 915 mm) wide previde 
additional safety to people who have difficulty 
maintaining balance because all grab bars and 
walls are within easy reach. Seated people 
use the walls of 36 in by 36 in (915 mm by 
915 mm) showers for back support. Shower 
stalls that are 60 in (1525 mm) wide and have 
no curb may increase usability of a bathroom 


by wheelchair users: beeause the shower area 


} provides additional maneuvering space. 
| A4.23 Bathrooms, Bathing 


Pactities, and Shower Rooms. 


| A4.23.9 Medicine Cabinets. Other alterna- 


tives for storing medical and personal care 
items are very useful to disabled people. 


} Shelves, drawers, and floormounted cabinets 


cam be provided within the reach ranges of dis- 


abled people. 


A4.26 Handrails, Grab Bars, and Tub 
and Shower Seats. 


| A4.26.1 General. Many disabled people rely 


heavily upon grab bars and handrails te main- 
tain balance and prevent serious falls. Many 


' people brace their forearms between supports: 


and walls to give thenz more leverage and sta- 


| bility in maintaining balanee or for lifting. The 


grab bar clearance of 1-1/2 im(38 mm) re- 


; quired in this: guideline ts a safety clearance te 


prevent injuries from arms.sitpping through 
the opening. It also provides adequate grip- 
ping room. 


| A4.26.2 Size and Spacing of Grab Bars 
' amd Handrails. This specification allows for 


alternate shapes of handrails as long as they 


allow an opposing grip similar to that provided =| 


by 2 efreular section of 1-1/4 into 1-1/2 in 
(32 mm to 38 mm). 


44.27 Controls and Operating Mech- 
anisms. 


A4.27.3 Height. Fig. A6 further illustrates 
mandatory anc advisory control mounting 
height provisions for typical equipment. Note 
distinction between built-in equipment (cornsid- 
ered real property) and movable equipment 
(considered chattel and not covered by the Ar- 
chitectural Barriers Act of 1968). 


A4.28 Alarms. 


A4.28.2 Audible Alarms, Audible emer- 
gency signals must have an intensity and 
frequency that can attract the attention of indi- 
viduals who have partial hearing loss. People 
over 60 years. of age generally have difficulty 
perceiving frequencies higher than 10,000 Hz. 
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(a) 
Forward Reach Possible 


A4.28 Alarms 


Fig. A6 
Control Reach Limitations 


A4.28.3 Visual Alarms. The specifications 
in this section do not preclude the use of 
zoned or coded alarm systems. 


A4.28.4 Auxiliary Alarms. Locating visual 
emergency alarms in rooms where deaf individ- 
uals may work or reside alone can ensure that 
they will always be warned when an emer- 
gency alarm is activated. To be effective, such 
devices must be located and oriented so that 
they will spread signals and reflections 
throughout a space or raise the overall light 
level sharply. 


A4.29 Detectable Warnings. 


A4.29.3 Detectable Warnings on Doors 
to Hazardous Areas. Tactile signals for 
hand reception are useful if it is certain that 
the signals will be touched. 


A4.29.7 Standardization. Too many tac- 
tile warnings or lack of standardization 
weakens their usefulness. Tactile signals can 
also be visual signals to service animals, since 
animals can be trained to respond to a large 
variety of visual cues. 


A4.30 Signage. 


A4.30.1 General. In building complexes 
where finding locations independently on a 
routine basis may be a necessity (for example, 
college campuses), tactile maps or prerecorded 
instructions can be very helpful to visually im- 
paired people. Several maps and auditory 
instructions have been developed and tested 
for specific applications, The type of map or 
instructions used must be based on the infor- 
mation to be communicated, which depends 


highly on the type of buildings or users. 


Landmarks that can easily be distinguished by 
visually impaired individuals are useful as ori- 
entation cues. 


Such cues include changes in illumination 
level, bright colors, unique patterns, wall mu- 
rals, location of special equipment or other 
architectural features (for example, an exterior 


view). 


Many people with disabilities have limitations 
in movement of their heads and reduced pe- 
ripheral vision. 





A4.30 Signage 


Thus, signage positioned perpendicular to the 
path of travel is easiest for them to notice. 
People can generally distinguish signage 
within an angle of 30 degrees to either side of 
the centerlines of their faces without moving 
their head. 


A4.30.2 Character Proportion. The legi- 
bility of printed characters is a function of the 
viewing distance, character height the ratio of 
the stroke width to the height of the character, 
the contrast of color between character and 
background, and print font The size of charac- 
ters must be based upon the intended viewing 
distance. A severely nearsighted person may 
have to be much closer to see a character of a 
given size accurately than a person with nor- 
mal visual acuity. 
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A.4.30.4 Raised and Brailled Charac- 
ters and Pictorial Symbol Signs 
(Pictograms). The standard dimensions for lit- 
erary Braille are as follows: 
Dot diameter .059 in. 
.090 in. 


241 in 
«395 in. 


Raised borders around raised characters may 
make them confusing to read unless the bor- 
der is set far away from the characters. 
Accessible signage with descriptive materials: 
about public buildings, monuments, and ob- 
jects of cultural interest may not provide 
sufficiently detailed and meaningful informa- 
tion. Interpretive guides, audio tape devices, or 
other methods may be more effective in pre- 
senting such information. 


A4.30.5 Finish and Contrast. The greatest 
readability is usually achieved through the use 
of light-colored characters or ee ona 
dark background. 


A4.31 Telephones. 


A4.31.3 Mounting Height. In localities 
where the dial-tone first system is in opera- 
tion, calls can be placed at a coin telephone 
through the operator without inserting coins. 
The operator button is located at a height of 
46 in (1170 mm) if the coin slot of the tele- 
phone is at 54 in (1370 mm). 


A generally available public telephone with a 
coin slot mounted lower on the equipment 
would allow universal installation of tele- 
phones at a height of 48 in (1220 mm) or less 
to all operable parts. 


A4.31.5 Equipment for Hearing 
Impaired People. Other aids for people with 
hearing impairments are telephones, tele- 
printer, and other telephonic devices that can 
be used to transmit printed messages through 
telephone lines toa TDD. | 
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A4.32 Seating, Tables, and Work 
Surfaces. 


A4.32.4 Height of Work Surfaces. Differ- 
ent types of work require different work 
surface heights for comfort and optimal perfor- 
mance. Light detailed work such as writing 
requires a work surface close to elbow height 
for a standing person. Heavy manual work 
such as rolling dough requires a work surface 
height about 10 in (255 mm) below elbow 
height for a standing person. The principle of 
a high work surface height for light detailed 
work and a low work surface for heavy manual 
work also applies for seated persons; however, 
the limiting condition for seated manual work 
is clearance under the work surface. 


Table Al shows convenient work surface 
heights for seated persons. The great variety 
of heights for comfort and optimal perfor- 
mance indicates a need for alternatives or a 
compromise in height if people who stand and 
people who sit will be using the same counter 
area. 


A4.33 Assembly Areas. 


A4.33.2 Size of Wheelchair Locations. 
Spaces large enough for two wheelchairs allow 
people who are coming to a performance to- . 
gether to sit together. 


A4.33.3 Placement of Wheelchair — 
Locations. The location of wheelchair areas 
can be planned so that a variety of positions 
within the seating area are provided.. This will 
allow choice in viewing and price categories. 


A4.33.6 Placement of Listening : 
Systems. A distance of 50 ft (15 m) allows a 
person to distinguish performers’ facial 
expressions. 


A4.33.7 Types of Listening Systems. A | 


listening system that can be used from any 
seat in a seating area is the most flexible way 
to meet this specification. Earphone jacks 
with variable volume controls can benefit .only 
people who have slight hearing losses and do 
not help people with hearing aids. At the pres- 
ent time, audio loops are the most feasible 
type of listening system for people who use 
hearing aids, but people without hearing aids 


[FR Doc. 91-1355 Filed 1-18-91; 8:45 am] 
BILLING CODE 8150-01-C 


AA.33 Assembly Areas 


Table Al 
. Convenient Heights of 
Work Surfaces for Seated People* 


Short Tall 
Women Men 


Conditions of Use in mm in mm 


Seated in a wheelchair: 
Manual work- 
Desk or removable 
26 
32° 


29 
32° 
Seated in a 16-in (405-mm) 
High chair: 
Manual work 26 660 27 
Light detailed work 28 710 31 785 


*all dimensions are based on a work-surface thick- 
ness of 1-1/2 in (38 mm) and a clearance of 1-1/2 in 
(38 mm) between legs and the underside of a work 
surface 


>This type of wheelchair arm does not interfere with 
the positioning of a wheelchair under a work surface. 


“This dimension is limited by the height of the arm- 
rests: a lower height would be preferable. Some 
people in this group prefer lower work surfaces, 
which require positioning the wheelchair back from 
the edge of the counter. 


or those with hearing aids not equipped with 
inductive pickups cannot use them. Loops 
can be portable and moved to various loca- 
tions within a room. Moreover, for little cost 
they can serve a large area within a seating 
area. Radio frequency systems can be ex- 
tremely effective and inexpensive. People 
without hearing aids can use them, but people 
with hearing aids need custom-designed equip- 
ment to use them as they are presently 
designed. If hearing aids had a jack to allow a 
by-pass of microphones, then radio frequency 
systems would be suitable for people with and 
without hearing aids. Some listening systems 
may be subject to interference from other 
equipment and feedback from hearing aids of 
people who are using the systems. Such inter- 
ference can be controlled by careful 
engineering design that anticipates feedback 
and sources of interference in the surrounding 
area. 








Part Vi 


Environmental 
Protection Agency 


Premanufacture Notices; Monthly Status 
Report for August 1990; Notice 





2398 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPTS-53134; FRL 3873-7] 


Premanufacture Notices; Monthly 
Status Report for AUGUST 1990 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


summary: Section 5(d)(3) of the Toxic 
Substance Control Act (TSCA) requires 
EPA to issue a list in the Federal 
Register each month reporting the 
premanufacture notices (PMNs) and 
exemption request pending before the 
Agency and the PMNs and exemption 
requests for which the review period has 
expired since publication of the last 
monthly summary. This is the report for 
AUGUST 1990. 

Nonconfidential portions of the PMNs 
and exemption request may be seen in 
the TSCA Public Docket Office NE-G004 
at the address below between 8 a.m. 
and noon and 1 p.m. and 4 p.m., Monday 
through Friday, excluding legal holidays. 
ADDRESSES: Written comments, 
identified with the document control 
number “(OPTS-53134)” and the specific 
PMN and exemption request number 
should be sent to: Document Processing 
Center (TS-790), Office of Toxic 
Substances, Environmental Protection 
Agency, 401 M St., SW., Rm L-100, 
Washington, DC 20460, (202) 382-3532. 
FOR FURTHER INFORMATION CONTACT: 


799), Office of Toxic Substances, 
Environmental Protection Agency, Rm 
EB-44, 401 M St., SW., Washington, DC 
20460 (202) 382-3725. 

SUPPLEMENTARY INFORMATION: The 
monthly status report published in the 
Federal Register as required under 
section 5(d)(3) of TSCA (90 Stat. 2012 (15 
U.S.C. 2504)), will identify: (a) PMNs 
received during AUGUST; (b) PMNs 
received previously and still under 
review at the end of AUGUST; (c) PMNs 
for which the notice review period has 
ended during AUGUST; (d) chemical 
substances for which EPA has received 
a notice of commencement to 
manufacture during AUGUST; and (e) 
PMNs for which the review period has 
been suspended. Therefore, the 
AUGUST 1990 PMN Status Report is 
being published. 


Dated: January.14, 1991. 
Steven Newburg-Rinn, 
Acting Director, Information Management 
Division, Office of Toxic Substances. 


Premanufacture Notice Monthly Status 
Report for AUGUST 1990. 


I. 176 Premanufacture notices and exemption 
requests received during the month: 


PMN No. 


P 90-1752 
P 90-1756 
P 90-1760 
P 90-1764 
P 90-1768 
P 90-1772 
P 90-1776 
P 90-1780 
P 90-1784 
P 90-1788 
P 90-1792 
P 90-1796 
P 90-1800 
P 90-1804 
P 90-1808 
P 90-1812 
P 90-1816 
P 90-1820 
P 90-1824 
P 90-1828 
P 90-1832 
P 90-1836 
P 90-1840 
P 90-1844 
P 90-1848 
P 90-1855 
P 90-1859 
P-90-1863 
P 90-1667 
P 90-1871 
P 90-1875 
P 90-1878 
P 90-1863 
P 90-1887 
P 90-1891 
P 90-1695 
P 90-1899 
P 90-1903 
Y 90-0259 
Y 90-0263 
Y 90-0267 
Y 90-0271 Y 90-0273 

Y 90-0275 Y 90-0277 ¥ 90-0278 
Y 90-0279 Y 90-0280 Y 90-0281 Y 90-0282 


II. 249 Premanufacture notices received 
previously and still under review at the end of 
the month: 


PMN No. 


P 84-0660 
P 86-1607 
P 87-0723 
P 87-1881 
P 88-0319 
P 88-0515 
P 88-0918 
P 88-1211 
P 88-1568 
P 88-1621 
P 88-1632 
P 88-1783 
P 88-1937 


P 90-1753 
P 90-1757 
P 90-1761 
P 90-1765 
P 90-1769 
P 90-1773 
P 90-1777 
P 90-1781 
P 90-1785 
P 90-1789 
P 90-1793 
P 90-1797 
P 90-1801 
P 90-1805 
P 90-1809 
P 90-1813 
P 90-1817 
P 90-1821 
P 90-1825 
P 90-1829 
P 90-1833 
P 90-1837 
P 90-1841 
P 90-1645 
P 90-1849 
P 90-1856 
P 90-1860 
P 90-1864 
P 90-1868 
P 90-1872 
P 90-1876 
P 90-1880 
P 60-1684 
P 90-1888 
P 90-1892 
P 90-1896 
P 90-1900 


P 90-1754 
P 90-1758 
P 90-1762 
P 90-1768 
P 90-1770 
P 90-1774 
P 90-1778 
P 90-1782 
P 90-1786 
P 90-1790 
P 90-1794 
P 90-1798 
P 90-1802 
P 90-1806 
P 90-1810 
P 90-1814 
P 90-1818 
P 90-1822 
P 90-1826 | 
P 90-1830 
P 90-1834 
P 90-1838 
P 90-1842 
P 90-1846 
P 90-1853 
P 90-1857 
P 90-1861 
P 90-1865 
P 90-1869 
P 90-1873 
P 90-1877 
P 90-1881 
P 90-1885 
P 90-1889 
P 90-1893 
P 90-1897 
P 90-1901 
P 90-1918 
Y 90-0261 
Y 90-0265 
Y 90-0269 


P 85-0433 
P 86-1771 
P 87-1555 
P 87-1882 
P 88-0320 
P 88-0576 
P 88-1020 
P 88-1212 
P 68-1618 
P 88-1622 
P 88-1690 
P 88-1807 
P 88-1938 


SsyrvVvvuvVTvVT UU UY 
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P 88-1984 P 88-1985 
P 88-2001 


P 88-2179 


f 
g 


P 88-2177 
P 88-2188 
P 88-2213 
P 88-2231 
P 88-2473 
P 88-2530 
P 89-0091 
P 89-0292 
P 89-0386 
P 89-0589 
P 89-0867 


Mi 
HEHE 


a 


ATUL 
Hu 


P 90-0662 
P 90-1285 
P 90-1319 
P 90-1337 
P 90-1358 
P 90-1393 
P 90-1464 
P 90-1513 
P 90-1517 P 
P 90-1527 
P 90-1531 
P 90-1556 
P 90-1624 
P 90-1643 
P 90-1647 
P 90-1677 
P 90-1720 
P 90-1725 
P 90-1729 
P 90-1745 


P 90-1357 
P 90-1384 
P 90-1454 
P 90-1511 
P 90-1516 
P 90-1526 
P 90-1530 
P 90-1555 
P 90-1592 
P 90-1642 
P 90-1646 
P 90-1650 
P 90-1718 
P 90-1723 
P 90-1728 
P 90-1732 


Til. 119 Premanufacture notices and 
exemption request for which the notice review 
period has ended during the month. (Expiration 
of the notice review period does nat signify that 
the chemical has been added to the Inventory). 


PMN No. 


P 85-0718 P 88-1691 P 88-2275 
~ P 90-0212 
P 90-0313 
.P 90-0317 


P 90-0359 


Hil 


u 


P 90-1341 
P 90-1346 
P 90-1350 
P 90-1355 
P 90-1361 
P 90-1371 


P 90-1374 P 90-1377 
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P 90-1382 P 90-1402. P 90-1403 P 90-1405 P 90-1406 Y 90-0251 Y 90-0252 Y 90-0254 Y 90-0255 
P 90-1388. P 90-1407 P 90-1408 P 90-1409 P 90-1410 Y¥ 90-0256°Y 90-0257 Y 90-0258 Y 90-0259 
P 90-1392. P 90-1411 P 90-1412. P 90-1415 P 90-1416 y 90-0260 Y 90-0261 ¥ 90-0282 
P 90-1397 P 90-1417 P 90-1418 .P. 90-1419. P 90-1420 

P 90-1399 P 90-1400 .P 90-1401. ...P 90-1421. P 90-1423. P 90-1695 Y 90-0250 


IV. 71 CHEMICAL SUBSTANCES FOR WHICH EPA HAS RECEIVED NOTICES OF COMMENCEMENT TO MANUFACTURE 


me | me 


P 81-0537 | 1-Amino-4-(phienylamino)-9,10-dihydro-9; 10-dioxo-2-(2"-methoxyethyl}oxo-anthracen@. an avnenen ne 
P 82-0709 | G Dibasic acid esters of momohydric alCOMONS. ............e..ccsscossossssscenssnensneensssesssnesnsesusssvessvsdosessessessnesusessesesseneessssoeesneeuneensenseeneesmmeanente 
P 83-1229 | G Bisphenol cid! ether polyalycol reaction PrOdNCL nan 


P 84-0103 . caneubinsabesendeenonesatquicevosestasseesteniasesceciasovsesasaeseemiecensensessrevcsostasepsouatpeecees ine sta 


P 85-1368 G Tnien Wes Wenn. ee 


PO -CRE FF CR IO. i hissing scehcsetiepitc teh soenespneeccepsninenciigcanticketanchomslatinnitanatladenavtptuittcnitinnisasinacnpucigipliniescninhiea mivineievabimgliigl 
P 86-0355 Se ee eres sisctittebiend 

P 86-1004 | G Dibasic-acid/glycot ester. ............ i sicibshaelauseabouaiaen 

P 86-1006 | G Alkylaluminum compound. ip bsciedapccelipeiprtdnkssoneh igh ipchsentcian shots slibteenetsiel-tessn soten, ook amininatlastencestcadecn iginigaeiteonmm aes ceibrateiaaetnseia 
P 86-1083 | G Modified Rydrocarbon resi... nenesnscsssneenssnnsnsssessinsonssncnessnsencenssssenssnsseesesseeee 


P 86-1517 cic tatettiatiebaa e 
P 86-1661 
P 87-0324 


taeeeeepsceeesnnccenssecsceenmecesecegeereseescrsesnwerenecessacers seseesnecseerenes| 


P 87-0340 
P 87-1501 
P 87-1502 |. 
P 87-1595 


1-(4-Maleimidophenyi)-5(6)-maleimido-1,2,3-trimethylphenylindane. .... 
G 2-Propenoic acid, 2-methyl-, methyl ester.polymer with poly (difluoromethylene),, “omega. -(2-((1-0xo -2-propenyjoxy}ethy!)-. 


G Peroxide curable polymer of uae se eee and re fluoride. .. qs fieinaibceseiuet iti draenei tihtnats 
G 2,5-Dimercapto-1,3,4-thiadiazole reaction adios bacenebcaihnaslbtapanicthcanbitadat Setiactidbildbacbipstasitoninbinageinisstediaplanicitsdasclaidasiainctégneitle 


P 89-1127 
P 90-0048 


P 90-0118 
P 90-0174 
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IV. 71 CHEMICAL SUBSTANCES FOR WHICH EPA HAS RECEIVED NOTICES OF COMMENCEMENT TO MANUFACTURE—Continued 


V...23 Premanufacture notices for which the 
period has been suspended. 

PMN No. 

P. 89-0326 P 90-0013 P 90-1318 P 90-1319 
P 90-1320 P 90-1321 P 90-1322 P 90-1331 
P 90-1338 P 90-1353 P 90-1357 P 90-1358 
P 90-1364 P 90-1366 P 90-1367 P 90-1368 
P 90-1369 P 90-1370 P 90-1364 P 90-1413 
P 90-1414 Y 90-0267 Y 90-0268 


[FR Doc. 91-1412 Filed 1-18-91; 8:45 am] 
BILLING CODE 6560-50-F 
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ENVIRONMENTAL PROTECTION 
AGENCY | ' 
{OPTS-53135; FRL 3874-9] 
Premanufacture Notices; Monthly 
Status Report for SEPTEMBER 1990 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


summary: Section 5(d)(3) of the Toxic 


Substance Control Act (TSCA) requires 
EPA to issue a list in the Federal 
Register each month reporting the 
premanufacture notices (PMNs) and 
exemption request pending before the 
Agency and the PMNs and-exemption 
requests for which the review period has 
expired since publication of the last 
monthly summary. This is the report for 
SEPTEMBER 1990. 

Nonconfidential portions of the PMNs 
and exemption request may be seen in 
the TSCA Public Docket Office NE~G004 
at the address below between 8 a.m. 
and noon and 1 p.m. and 4 p.m., Monday 
through Friday, excluding legal holidays. 
ADDRESSES: Written comments, 
identified with the document control 
number “(OPTS-53135)” and the specific 
PMN and exemption request number 
should be sent to: Document Processing 
Center (TS-790), Office of Toxic 
Substances, Environmental Protection 
Agency, 401 M St., SW., Rm L-100, 
Washington, DC 20460, (202) 382-3532. 


FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, Rm 
EB-44, 401 M St., SW., Washington, DC 
20460 (202) 382-3725. 

SUPPLEMENTARY INFORMATION: The 
monthly status report published in the 
Federal Register as required under 
section 5(d){3) of TSCA (90 Stat. 2012 (15 
U.S.C. 2504)), will identify: (a) PMNs 
received during SEPTEMBER; (b) PMNs 
received previously and still under 
review at the end of SEPTEMBER; (c) 
PMNs for which the notice review 
period has ended during SEPTEMBER; 
{d) chemical substances for which EPA 
has received a notice of commencement 
to manufacture during SEPTEMBER; and 
{e) PMNs for which the review period 
has-been suspended. Therefore, the 
SEPTEMBER 1990 PMN Status Report is 
being published. 


Dated: January 14, 1991. ° 

Steven Newburg-Rinn, 
Acting Director, Information Management 
Division,.Office of Toxic Substances. .-. 


Premanufacture Notice Monthly Status . 
Report for SEPTEMBER 1990. 


L. 106 Premanufacture notices and exemption 
requests received during the month: 


PMN No. 


P 90-1904 
P 90-1908 
P 90-1913 
P 90-1917 
P 90-1922 
P 90-1927 
P 90-1931 
P 90-1935 
P 90-1939 
P 90-1944 
P 90-1948 
P 90-1952 
P 90-1956 
P- 90-1960 
P 90-1964 
P 90-1968 
P 90-1972 
P 90-1976 
P 90-1980 
P 90-1985 
P 90-1989 
P 90-1993 


P 90-1905 
P 90-1910 
P 90-1914 
P 90-1919 
P 90-1923 
P 90-1928 
P 90-1932 
P 90-1936 
P 90-1941 
P 90-1945 
P 90-1949 
P 90-1953 
P 90-1957 
P 90-1961 
P 90-1965 
P 90-1969 
P 90-1973 
P 90-1977 
P 90-1981 
P 90-1986 
P 90-1990 
P 90-1994 


P 90-1906 
P. 90-1911 
P 90-1915 
P 90-1920 
P 90-1925 
P 90-1929 
P 90-1933 
P 90-1937 
P 90-1942 
P 90-1946 
P 90-1950 
P 90-1954 
P 90-1958 
P 90-1962 
P 90-1966 
P 90-1970 
P 90-1974 
P 90-1978 
P 90-1983 
P 90-1987 
P 90-1991 
P 90-1995 
P 90-1997 P 90-1998 P 90-1999 
P 90-2001 P 90-2002 P 90-2003 
Y 90-0284 Y 90-0285 Y 90-0286 Y 90-0287 
Y 90-0288 Y 90-0289 Y 90-0290 Y 90-0291 
Y 90-0292 Y 90-0294 


-. IL. 281 Premanufacture notices ressbend 


previously and still under review at the end of 
the month: 


PMN No. 


P 84-0660 
P. 86-1607 
P 87-0723 
P 87-1881 
P 88-0319 
P 88-0515 
P 88-0918 
P 88-1211 
P 86-1568 
P 88-1621 
P 88-1632 
P 88-1783 
P 88-1937 
P 88-1984 
P 88-2000 
P 88-2177 
P 88-2168 
P 88-2213 
P 88-2231 


P 88-1618 
P 88-1622 
P 88-1690 
P 88-1807 
P 88-1938 
P 88-1985 
P 88-2001 
P 88-2179 
P 88-2196 
P 68-2228 P 
P 88-2236 
P 88-2484 


P 89-1125 


. PB 90-1529 


. P 90-1751 


‘P 90-1367 


. P 90-1498 
“P’90-1507 
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HE 


HORE 


P 90-1337 
P 90-1358 
P 90-1393 
P 90-1464 
P 90-1513 | 
P 90-1517 
P 90-1527 
P 90-1531 
P 90-1556 
P 90-1624 
P 90-1643 
P 90-1647 | 
P 90-1677, 
P' 90-1720 
P 90-1725, 
P 90-1729. 
P 90-1745 
P 90-1783 
P 90-1804 
P 90-1822 
P 90-1832 
P 90-1841 
P 90-1845 
P 90-1862 
P 90-1893 


P 90-1515 
P 90-1525 


P 90-1541 
P 90-1565 
P 90-1636 
P 90-1645 
P 90-1649 
P 90-1687 
P 90-1722 
P 90-1727 
P 90-1731 


P 90-1646 
P 90-1650 
P 90-1718 
P 90-1723 
P 90-1728 
P 90-1732 
P 90-1753 
P 90-1797 
P 90-1821 
P 90-1830 
P 90-1840 
P 90-1844 
P 90-1857 
P 90-1892 


P 90-1793 
P 90-1818 
P 90-1826 
P 90-1839 
P 90-1843 
P 90-1848 
P 90-1877 
P.-90-1982 


Ill. 216 Premanufacture notices and 
exemption request for which the notice review 
period has ended during the month. (Expiration 
of the notice review period does not: signify that 


the chemical has been added to:the Inventory). 


PMN No. 


P 86-1603 
P 88-2518 
P. 90-0549 


P 86-1604 
P 89-0963 
P 90-0583 
P 90-1368 
P 90-1414 
P 90-1427 
P 90-1431 
P 90-1435 
P 90-1439 
P 90-1443 
P 90-1447 
P 90-1451 
P 90-1456 
P 90-1460 
P 90-1465 
P 90-1469 
P 90-1475 
P 90-1479 
P 90-1483 
P 90-1487 
P 90-1491 
P. 90-1495 
P 90-1499 
P 90-1504 
‘P- 90-1508 
P 90-1512 


P 88-0894. 
P 89-1082 
P 90-1272 
P 90-1369 
P 90-1424 
P 90-1428 
P 90-1432 
P 90-1436 
P 90-1440 
P 90-1444 
P 90-1448 
P 90-1452 
P 90-1457 
P 90-1461 
P 90-1466 
P 90-1470 
P 90-1476 
P 90-1480 
P 90-1484 
P 90-1488 
P 90-1492 


P 88-1856 
P 89-1093 
P 90-1345 
P 90-1370 
P 90-1425 
P 90-1429 
P 90-1433 
P 90-1437 
P 90-1441 
P 90-1445 
P 90-1449 
P 90-1453 
P 90-1458 - 
P 90-1462 : 
P 90-1467 
P 90-1471 
P 90-1477 
P 90-1481 
P 90-1485 
P 90-1489 
P 90-1493 : 
P 90-1496 =P 90-1497 
P 90-1500 P 90-1501 
P 90-1505' P 90-1506 
P 90-1509. P 90-1510 
P 90-1519' P 90-1520 


P 90-1404 
P 90-1426 
P 90-1430 
P 90-1434 
P 90-1438 
P 90-1442 
P 90-1446 
P 90-1450 
P 90-1455 
P 90-1459 
P 90-1463 
P 90-1468 
P 90-1474 
P 90-1478 
P 90-1482 
P 90-1486 
P 90-1490 
P 90-1494 


P. 90-1502 


P 90-1511 
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P 90-1522 P 90-1523 P 90-1524 P 90-1570 P 90-1571 P 90-1572 P 90-1573 P 90-1612 P 90-1613 P 90-1614 
P 90-1529 P 90-1530 P 90-1531 P 90-1574 P 90-1575 P 90-1576 P 90-1577 P 90-1616 P 90-1618 P 90-1619: 
P 90-1533 P 90-1534 P 90-1536 P 90-1578 P 90-1579 P 90-1580 P 90-1581 p 99-1622 Y 90-0253 Y 90-0263 
P 90-1543 P 90-1544 P 90-1545 P 90-1586 P 90-1587 P 90-1588 P 90-1589 y 99 n29q y 90-0270 Y 90-0271 
P 90-1547 P 90-1548 P 90-1549 P 90-1590 P 90-1501 P 90-1593 P 90-1595) 00 ho0, y a9 oo74 ¥ 90-0275 

P 90-1551 P 90-1552 P 90-1553 P 90-1596 P 90-1597 P 90-1598 P 90-1599 

P 90-1557 P 90-1558 P 90-1559 P 90-1600 P 90-1601 -P 90-1602 P 90-1603 Y 90-0277 Y 90-0278 Y 90-0279 

P 90-1561 P 90-1562 P 90-1563 P 90-1604 P 90-1605 P 90-1606 P 90-1607 Y 90-0281 Y 90-0282 Y 90-0283 Y 90-0284 
P 90-1567 P 90-1568 P 90-1569 P 90-1608 P 90-1609 P 90-1610 P 90-1611 


IV. 130 CHEMICAL SUBSTANCES FOR WHICH EPA HAS RECEIVED NOTICES OF COMMENCEMENT TO MANUFACTURE 


P. GS-OEST- 1G Pohpativer albcoruyl elcetnyl COUT icniien saias ss sicccecsteecocerctereusshescnitinsnsndesiecsbanineiscescnianeetseaiaesepesscissoraasacinsstiabicsesbestecsnsssesinsantbtbasichsapestwosssecansbsiateatils 


P OGO-GIE FS Trailer CERI CII IID nici Sisercactinesenetcsersycncccctncieccnsnisteienimatopvcinpenasons ions tnbepeonteestemseucngneetiineipascenasseesadicetetwaiisbanchtanetieiessetsinionniaiies 


P 83-1309 | G Polymer with methyl methacrylate, butyl acrylate, and hydroxy functional acrylic PAINS ioeitctcc endo sake 
P 85-0735 


P 85-0881 

P 85-1335 | G Functionaliz 
P 86-0015 |G 
P 86-0353 

P 86-0357 

P 86-0358 

P 86-0359 

P 86-0569 

P 86-0997 

P 86-1000 

P 86-1002 


P 86-1003 
P 86-1191 
P 86-1545 
P 86-1751 
P 87-0472 
P 87-0571 
P 87-0594 
P 87-1752 
P 88-0233 
P 88-0575 
P 88-0815 
P 88-0898 
P 88-1388 
P 88-1634 
P 88-1635 
P 88-1744 
P 88-2102 
P 88-2260 
P 88-2319 


P 88-2337 
P 88-2569 
P 89-0037 
P 89-0073 
P 89-0092 
P 89-0230 
P 89-0513 
P 89-0620 
P 89-0667 
P 89-0673 
P. 89-0708 
P 88-0726 
P 89-0727 
P 89-0728 
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iV. 130 CHEMICAL SUBSTANCES FOR WHICH EPA HAS RECEIVED NOTICES OF COMMENCEMENT TO MANUFACTURE—Continued 


fo ee 


Py 1 Ge ee CURT NII III assent pencnesenn dis cesassttinina cine shes acencenciin tanh ntinetlincesiiiaaina cinta haipcaaiil iets iii ledasatipaipaicisssirmecingesiai sie 
P 90-0304 | G Vinyl ether terminated uretiame._......---aseen-eeenenevenesnensncsnensnsnesssstunenenenensuennscenensesanensnanenseetpecnsenenssenseessepnecsnatacenenesenesey’ eesentwenstneneecin 
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G Acrylic modified linseed oil polymer. ... 
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IV. 130 CHEMICAL SUBSTANCES FOR WHICH EPA HAS RECEIVED NOTICES OF COMMENCEMENT TO MANUFACTURE—Continued 


V. 29 Premanufacture notices for which the 
period has been suspended. 


PMN No. 


P 90-0142 P 90-0667 P 90-0668 P 90-1422 
P 90-1454 P 90-1464 P 90-1472 P 90-1473 
P 90-1513 P 90-1514 P 90-1515 P 90-1516 
P 90-1517. P 90-1518 P 90-1525 P 90-1526 
P 90-1527 P 90-1535 P 90-1541 P 90-1555 
P 90-1556 P 90-1564 P 90-1565 P 90-1592 
P 90-1635 P 90-1636 P 90-1825 P 90-1915 
Y 90-0270 


[FR Doc. 91-1413 Filed 1-18-91; 8:45 am] 
BILLING CODE 6560-50-F 








Part Vill 


Department of 
Defense 

Corps of Engineers, Department of the 
Army 


Regulatory Guidance Letters issued by 
the Corps of Engineers; Notice 





AGENCY: U.S. Corps of Engineers, DoD. 
ACTION: Notice. 


SUMMARY: The purpose of this notice is 


to provide current Regulatory Guidance 
Letters (RGL) to all interested parties. 
RGL's are used by the Corps 
Headquarters as a means to transmit | 
guidance on the permit program (33 CFR 
320-330), to its division and district 
engineers. Each future RGL will be 
published in the Notice Section of the 
Federal Register as a means to insure 
the widest dissemination of this 
information while reducing costs to the 
Federal Government. The Corps is no 
longer able to maintain a mailing list to 
furnish copies of the RGL's to the public. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Ralph Eppard, Regulatory Branch, 
Office of the Chief of Engineers at (202) 
272-1783. 
SUPPLEMENTARY INFORMATION: RGL's 
were developed by the Corps of 
Engineers as a system to organize and 
track written guidance issued to its field 
agencies. RGL’s are normally issued as a 
result of evolving policy; judicial 
decisions and changes to the Corps 

. regulations or another Agency's 
regulations which affect the permit 
program. RGL’s are only used to 
interpret or clarify guidance to Corps 
district offices. RGL's are sequentially 
numbered and expire on a specified 
date. However, unless superseded by 
specific provisions of subsequently 
issued regulations or RGL’s, the 
guidance provided in RGL's generally 
remains valid after the expiration date. 
The Corps incorporates most of the 
guidance provided by RGL’s whenever it 
revises its permit regulations. The 
regulatory guidance letters are not 
regulations. 

The number of persons requesting 
copies of the RGL’s has grown 
substantially since the system was 
initiated, which has created an 
administrative burden for the Corps 
regulatory staff. This change in the way 
the Corps distributes RGL’s will result in 
a significant savings to the Government 
while insuring that all RGL’s are 
available to the public. 

Accordingly, all current RGL’s, 
beginning with RGL 89-01 and ending 
with RGL 90-9 are hereby published. In 
the future, each RGL will be published 
in the Notice Section of the Federal 
Register upon issuance by the Corps. 
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Each of the Notices will inchade the... 


Federal Register cites for all other 
current RGL’s to assist the public in 
obtaining all RGL's. In early January . 
each year we will publish the complete 
list of all current RGL’s. 


Dated: January 14, 1991. 

Approved: 
Hugh F. Boyd, Hl, 
Colonel, Corps of Engineers, Executive 
Director of Civil Works. 


Regulatory Guidance Letter (RGL) 


RGL 89-01, Date: 1 Feb.89, Expires 31 
Dec 91 


Subject: General Permit Notifications 


1. The National Governors’ 
Association has recommended that a 
time limit be placed on Corps review of 


a programmatic general permit (33 CFR 
325.5(c)(3)) or require an individual 
permit. HQUSACE concurs that a time 
limit is necessary and should be applied 
to all general permits. 

2. All new and reissued general 
permits should contain the following - 
requirement: 

This general permit does not require 
notification to the district engineer prior to 
commencement of the authorized activity, nor 
does it require confirmation from the district 
engineer that a proposed activity in full 
compliance with all terms and conditions of 
this general permit is authorized and may 
proceed. Nevertheless, a general permittee 
may choose to request in writing a 
verification that his proposed activity is 
authorized by a specific general permit. The 
written inquiry must be sent to the Corps of 
Engineers district office having jurisdiction 
over the proposed activity and must include 
the following information: 

(1) Name, address, and telephone number 
of the general permittee; 

(2) Location of the proposed work; 

(3) Brief description of the proposed work, 
its purpose, and (include here criteria for the 
specific general permit, e.g., size of fill area, 
quantity of fill, length of pier, etc.); 

(4) Identification of the general permit or 
permits which apply to the proposed work; 

(5) Any other information that the general 
permittee believes is appropriate. 


To the extent that the Corps limited 
resources will allow, the Corps; district 
office will attempt to respond to sucha 
request for verification in a timely 
manner. If the general permittee’s 
written request for verification is 
complete, accurate, and made in good 
faith, and the (Corps District Office) 
does not respond to such inquiry within 
twenty (20) days after the (Corps 
District Office) receives such an inquiry, 
the general permittee may proceed with 


the activity. In such a case the general. . 


permittee’s authorization can only be 
suspended, modified, or revoked in 


pe with the procedure sei forth 


- “in’33 CFR 325.7. On the other hand, if the 
~- Corps later determines that the general 


permittee’s written request for 
verification was inaccurate, incomplete, 
or made.in.bad faith, and: that the 


~ activity was not in fact authorized by. 
-the general permit, the Federal 
Government may bring an appropriate 

‘ ‘enforcement action under 33 CFR part 


3. If the general permittee proceeds in 
accordance with the above procedure, : 
the general permittee’s right to proceed 
under the general permit may be 
modified, suspended, or revoked only in 
accordance with the procedure set forth 
in 33 CFR 325.7. 

4. This‘requirement should not be 


~ used to require notifications for general 
activities to determine if they qualify for © 


permits that would not otherwise be 
necessary. The language in paragraph 2 
may be modified for consistency within 
the general permit. 
-§, This guidance expires 31 December 
1991 unless sooner revised or rescinded. 
For the Director of Civil Works 
Cari C. Cable, — 


Chief, Operations and Readiness Division, 
Directorate of Civil Works. 


Regulatory, Guidance Letter (RGL) 


RGL 89-02, Date: 10 Jun 89, Expires: 31 
Dec 91 


Subject: Extension of Regulatory 
~-Guidance Letter (RGL) 85-07 


* RGE 85-07, subject; “Superfund 


Projects” is extended until 31 December 

1991 unless sooner revised or rescinded. 
For the Director of Civil Works 

B.N. Goode, 

Acting Chief, Operations and Readiness 

Division, Directorate of Civil Works. 

Regulatory Guidance Letter 


RGL 85-07, Date: 5 Jul 85, Expires: 31 
Dec 91 
Subject: Superfund Projects 

‘1: Recently, the Chief Counsel, Mr. 


Lester Edelman, responded to a letter 
from Mr. William N. Hedeman, Jr., 


' Director, Office of Emergency and 


Remedial Response, Environmental 
Protection Agency (EPA) which dealt 
with the need for Department of Army 
authorizations for the Comprehensive 
Environmental Response, Compensation 
and Liability Act (CERCLA) actions. 


- ‘This letter summarizes Mr. Edelman's 


opinion and provides operating guidance . 


_ for field interaction with the EPA. 


.2. The-EPA's basic position is that 
Congress did not intend for CERCLA 
response actions te be subject to other — 


. environmental laws. Rather; as a matter 


of sound practice, CERCLA response 
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actions generally should meet the 
standards established by those laws. 
Consequently, it is the EPA’s position 
that neither it nor the states, in 
response actions at the location of the 
release or threatened release under the 
authority of CERCLA, are required to 
obtain permits under section 404 of the 
Clean War Act or section 10-of the 
Rivers and Harbors Act for those 
actions.. 

3. Mr. Edelman stated in part that he 
has some reservations about the 
position that the EPA has taken. 
Nevertheless, he recognizes that the 
EPA has the primary authority for the 
interpretation and application of 
CERCLA, and therefore would defer to 
the EPA's reading of its own statutory 
authorities, at least for the time being. 

4. In light of this legal opinion, FOAs 
should not require applications for the 
EPA or state response actions at the 
location of the release or threatened 
release pursued under the authority of 
CERCLA. Any permit applications in 
process should be terminated. 

. 6. Both the EPA and OCE believe that 

the FOA's expertise in assessing the 
public interest factors for dredging and 
filling operations can contribute to the 
overall quality of the CERCLA response 
action. The Director of Civil Works will 
be establishing a group from his staff to 
work with the EPA staff to develop a 
framework for integrating the Corps 
section 10, section 404 and, if 
appropriate, section 103 concerns into 
the EPA's substantive Superfund 
reviews. 

6. Until specific guidance is provided 
from OCE, FOAs should provide. - 
technical support to the EPA regions 
and/or the states on matters within their 
field of expertise. 

For the Chief of Engineers 
C.E. Edgar Ill, 

Brigadier General, USA, Acting Director of 
Civil Works. 


Regulatory Guidance Letter (RGL) 


RGE 89-03, Date: 29 Aug. 89, Expires: 31 
Dec. 91 


Subject: Activities Within Superfund 
Sites 

1. See RGL 89-2 for guidance on EPA 
Superfund site activities. 

2. Generally, when reviewing . 
applications for permits to undertake 
activities at Superfund sites, designated 
pursuant to the Comprehensive 
_ Environmental Response, Compensation 

and Liability Act (CERCLA), district 
engineers should avoid permitting 
activities that would hamper future 
clean-up efforts or would allow | 
hazardous discharges without. ° 


safeguards to protect liability to the 


* United States. 


3. There are two provisions of 
CERCLA, relating to liability to the © 
United States, that warrant special = 
consideration. First, section 107(f){1) of 


_ CERCLA (42 USC 9607(f{1)) states that. 
“no liability to the United States * * * 


** * where the party 
sought to be charged has demonstrated 
that the damages to natural resources 
complained of were specifically 
identified as an irreversible and 
irretrievable commitment of natural 
resources in an environmental impact 
statement, or other comparable 
environmental analysis, and the 


- decision to grant a permit or license 


authorizes such commitment of natural 
resources, and the facility or project was 
otherwise operating within the terms of 
its permit or license * * *” In view of this 
provision, careful consideration should 
be given to the wording of the Corps 
permit documentation te ensure that a 
permitee is not inadvertently exempted 
from liability to the United States for 


‘natural resource 


damages. 

4. Second, section 107(j} of CERCLA 
(42 USC 9607{j)} states that “recovery by 
* * * the United States * * * for 
response costs or damages resulting 
from a federally permitted release shall 
be pursuant to existing law in lieu of this 
section.” A “federally permitted 
release” is defined in dations 101(10) of 
CERCLA (42 USC 9601(10)) as 
“discharges in compliance with a legally 
enforceable permit under section 1344 of 
title 33 * * *” Although section 107{j} 
does not necessarily exempt the 
permittee from all enue ts to the United 


’ States, it does exempt the permittee 


from liability for response costs under 
CERCLA if the release:is federally 
permitted. 

5. In most cases, where there is any 
doubt about whether a Corps permit will 
inappropriately exempt the permittee 
from liability to the United States, the 
district engineer should include a 
special condition in the permit that is 


~ worded in such a way as to ensure that 


the permittee accepts potential liability 
for both response costs and natural 
resource damages, to the same extent as 
would be inherent under CERCLA, when 
he accepts his Corps permit. 

6. In cases where irreversible and © 
irretrievable commitments of natural 
resources have not been identified in the 
Corps documentation and where no 
discharges of any concern are being 
authorized, a Corps permit may be 
issued without any special 
conditions to preserve the permitteé’s 
liability to the United States. However, 


' in such cases, it will usually be 


appropriate to indicate, in the permit 


only clean material from upland sites for 
riprap bank proection. 
7. This guidance expires 31 December 
1991 unless sooner revised or rescinded. 
For the Director of Civil Works. 
John P. Elmore, 
Chief, Operations, Construction ais 
i, Directorate of Civil 
‘0 


Regulatory Guidance Letter (RGL) 


RGL 89-04, Date: 16, Oct. 89, Expires 31 
Dec 92 


Subject: Consideration of public 


1. The Public Notice is the primary 
mechanism for soliciting 


‘comments for individual permit 


applications. While the public comments 
for individual perinit applications. While 
the public notice includes the factors 
that are considered in reaching permit 
decisions, it does not fully express how 
the Army Corps of Engineers will use 
the public comments. Doing so will help 
the public and interested parties provide 
more meaningful comments and will 
enhance public involvement in the 
decision process. 

2. The district engineer shall include 
in public notices for all individual permit 
applications the following statement: 


The Corps of Engineers is 


soliciting 
_ comments from the public; Federal, state, and 


local agencies and officials; Indian Tribes; 
and other interested parties in order to 
consider and evaluate the impacts of this 
proposed activity. Any comments received 
will be considered by the Corps of Engineers 
to determine whether to issue, modify, 
condition or deny a permit for this proposal. 
To make this decision, comments are used to 
assess impacts on endangered species, 
historic properties, water quality, general 
environmental effects, and the other public 
interest factors listed above. Comments are 
used in the preparation of an Environmental 
Assessment and/or an Environmental Impact 
Statement pursuant to the National 
Environmental Policy Act. Comments are 
also used to determine the need for a public 
hearing and to determine the overall public 
interest of the proposed activity. 


3. This statement shall be included in 
the public notice after the paragraph on 
evaluation factors required by 33: CFR 
325.3(c). 

4. This requirement shall become 
effective as soon as possible, but in no 
case later than 15 January 1990. 

5. This guidance expires 31 December 
1992, unless'sooner revised or rescinded. 
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For the Director of Civil Works 
John P. Elmore, 
Chief, Operations, Construction and | 


Readiness Division, Directorate of Civil 
Works. 


Regulatory Guidance Letter (RGL) 


RGL 90-01, Date: 24 Jan 90, Exp. Date: 13 
Jan 92 


Subject: Nationwide Permit Verification 


1. The purpose of this guidance is to 
provide standard language to be used in 
letters of verification on nationwide 
permits until they are reissued, 
modified, revoked, or expire. 

2. The nationwide permits at-33 CFR - 
330.5(a) will expire on 13 January 1992 
unless they are modified or reissued. 
The regulations at 33 CFR 330.11 provide 
that letters verifying an activity 
complies with the terms and conditions 
of a nationwide permit will state that 
the verification is valid for a period of 
no more than two years. Furthermore, 

§ 330.11 states that § 330.12 takes 
precedence over § 330.11. Modification 
of all the nationwide permits (at a 
minimum by adding conditions) is being 
considered and is likely to occur. It is 
not known when this will occur. 
Therefore, the indication of-a time 
period in the verification letters is no 
longer appropriate. 

3. Until the nationwide permits are 
modified or reissued, the following 
statement (or equivalent as appropriate) 
should be included in all nationwide 
permit verification letters: This 
verification will be valid until the 
nationwide permit is modified, reissued, 
or revoked. All the nationwide permits 
are scheduled to be modified, reissued 
or revoked prior to 13 January 1992. It is 
incumbent upon you to remain informed 
of changes to the nationwide permits. 
We will issue a public notice 
announcing the changes when they 
occur. Furthermore, if you commence or 
are under contract to commence this 
activity before the date the nationwide 
permit is modified or revoked, you will 
have twelve months from the date of the 
modification or revocation to complete 
the activity under the present terms and 
conditions of this nationwide permit. - 

4. This guidance expires on 13 January 
1992 unless sooner modified or 

For the Director of Civil Works 
John P. Elmore, 
Chief, Qperations, Construction.and . .. 


Readiness Division, Directorate a6 Civil 
: Works. 


Regulatory Guidance Letter (RGL) 
RGL 90-02, Date: 24 Jan 90, Exp. Date: 31 
Dec. 92 


Subject: Permits for Structures and Fills 
which affect the Territorial Seas 


1. The construction of solid _fill 
structures and fills along the coasts may 
extend a State's seaward boundary 
under the Submerged Lands Act, 43 
U.S.C. 1301-1315. Accordingly, the 
regulations in 33 CFR 320.4(f} require 
that if it is determined that such a 
structure of work could extend the 
coastline or baseline from which the 
territorial sea is measured, the Solicitor 
of the Department of the Interior. (DO), 
must be contacted prior to the district ‘ 
issuing a permit for such structure... 


2. Effective immediately, the Minerals © 


Management Service (MMS), Outer 
Continental Shelf (OCS) Survey Group 

is to be added permanently to the public 
notice mailing lists of all coastal 
districts for all applications within 
coastal and ocean waters. The public 
notices must be sent to the MMS, OCS 
Survey Group, Mail Stop 625, Denver 
Federal Center, Building 41, room 297B, 
Post Office Box 25165, Lakewood, 
Colorado 80225. (This requirement will 
be added to 33 CFR 325.3 the next time - 
the regulations are revised.) The 


Solicitor of the DOI will coordinate with: 


the district engineer if the Solicitor 
believes that the baseline will be 
affected. 


3. If the Solicitor informs the district 
engineer that the proposed project may 
affect the baseline from which the ___ 
territorial sea is measured, the district 

engineer will request a waiver from the 
affected state which would waive the 
state's interest in any increase in 
submerged lands caused by a change in 
the baseline. In the event the state 
refuses to grant the requested waiver 
and the district engineer believes that 
the permit should be issued, the final 
decision on the permit will be made by 
the Assistant Secretary of the Army 
(Civil Works) (ASA(CW)). For example, 
a permit for a solid fill at a naval base 
for national security reasons may not be 
contrary to the public interest even 
though the requested waiver is not 
issued by the state. In such cases, the. 
district will complete:all permit 
documentation including his 
recommendation on the permit and 
forward. the documentation to 
HQUSACE, ATTN: CECW-OR. 


4. This guidance expires 31 December 
1991 unless sooner revised or rescinded. 
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For the Director of Civil Works 
ohn Elmore, 
Chief, Operations, Construction and 
Works Division, Directorate of Civil 
Wo. 


Regulatory Guidance Letter (RCL) 


RGL 90-03, Date: 24 Jan 90, Exp. Date: 31 
Dec 92 


Subject: Extension of Regulatory 
Guidance Letter (RGL) 87-8 . 


RGL 87-8, subject: “Testing 
Requirements for Dredged Material 
Evaluation” is extended until 31 
December 1992 unless sooner revised or 
rescinded. 


For the Director of Civil Works 
John P. Elmore, 
Chief, Operations, Construction and 
— Division, Directorate of Civil 
01 


Regulatory Guidance Letter (RGL). 
RGL No. 90-04, Date: 13 Mat 90, Exp. 31 
Dec 92 


Subject:. Water Quality Considerations 
(33 CFR 320.4{d)) -- 

1. Section 320.4{d) secivhliet that a 
state's certification of compliance with 
applicable effluent limitations and water 
quality standards will be conclusive 
with respect to water quality ~ 
considerations, unless the oes 
Environmental Protection Agency (EPA) 
advisés the district engineer (DE) of 
“other water quality aspects” thathe - 
should examine. 

2. The DE can usually presume that a 
state's water quality certification 
satisfies the requirements of section 401 
of the Clean Water Act (CWA), 7 CFR - 
230.10(b)(1), and 33 CFR 320.4(d). If, 
however, EPA disagrees with the state's 
conclusions.or raises water quality 
concerns beyond the state certification’s 
scope, the DE shall consider EPA's 
objections and concerns as “other water - 
quality aspects,” as provided by 33 CFR 
320.4{d). “Other water quality aspects,” 
therefore, include water quality . 
concerns outside the scope of the state's 
section 401 certification review, indirect 
impacts on water quality aspects that 
the state certification does not address,’ 
and matters addressed in the state 
certification with which EPA has a 
different viewpoint. 

3.In cases.where the EPA regional 
Administrator advises the DE of “other 
water quality aspects” to be taken into 

consideration, the DE shall not consider 
the state’section 401 certification 
conclusive regarding water quality 
considerations. Although the state 
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certification still satisfies the CWA 
section 401 requirement in such cases, . 
the DE must make his own independent " 
judgments regarding compliance with 40 
CFR 230.10(b)(1) and the consideration 
of water quality issues in the public 
interest review process. In exercising his 
judgment, the DE shall coordinate his 
actions with the state certifying agency 
and EPA. 
. 4. This guidance expires 31 December 
1992 unless sooner revised or rescinded. 
For the Director of Civil Works 
John P. Elmore, 
Chief Operations, Construction and 


Readiness Division, Directorate of Civil 
Works. 


Regulatory Guidance Letter (RGL) 


RGL 90-05, Date: 18 Jul 90, Exp Date: 31 
Dec.92 


Subject: Landclearing Activities Subject 
‘to Section 404 Jurisdiction. 

1. The purpose of this guidance is to 
interpret the statutory and regulatory 
definitions of “discharge of a pollutant” . 
(CWA section 502(12) and 33 CFR 
327.2(f)) to the effect that landclearing 
activities using mechanized equipment 
such as backhoes or bulldozers with. 
sheer blades, rakes, or discs constitute 
point source discharges and are subject 
to section 404 jurisdiction when they 
take place in wetlands which are waters 
of the United States. 

2. In Avayelles Sportsmen’s League, 
Inc. v. Marsh, 715 F.2d 897, 923-24 (5th 
Cir. 1983) the court stated that the term 
“discharge” may reasonably be 
understood to include “redeposit” and 
concluded that the term “discharge” 
covers the redepositing of soil taken 
from wetlands such as occurs during 
mechanized landclearing activities. 
Although the court in Avoyelles did not 
decide whether all landclearing 
activities constitute a discharge, it is our 
position that mechanized landclearing 
activities in jurisdictional wetlands 
result in a redeposition of soil that is 
subject to regulation under section 404. 
Some limited exceptions may occur, 
such as cutting trees above the soil’s: 
surface with a chain saw, but as a 
general rule, mechanized landclearing is 
a regulated activity. 

3. As with any discharge subject to 
section 404, each case must be reviewed 
to determine if the discharge qualifies 
for a regional or nationwide permit, or 
for an exemption under section 404(f). 
This guidance is not intended to alter 
the exemptions for normal farming or 
silviculture activities under section 
404(f). 

4. This interpretation alters in some 
respects the guidance provided by 
previous Regulatory Guidance Letters 


(RGLs).on Landcl (in cular 
RGL 85-4) and FOAs should exercise 
appropriate enforcement discretion with 
regard to properties whose owners have. 
previously been informed that no permit 
is required for such landclearing based 
on the prior RGLs. The guidance in this 
RGL should apply to property which has 
not been cleared, unless the owner can 
demonstrate that he has committed 
substantial resources towards the 
clearing, in reliance on earlier Corps 
guidance, to the extent that it would be 
inequitable to apply this guidance. 

5. This guidance expires on 31 
December 1992 unless sooner modified 
or rescinded. 

For the Director of Civil Works 
John P. Elmore, 

Chief, Operations, Construction and 
Readiness Division, Directorate of Civil 
Works. 

Regulatory Guidance Letter (RGL) 


RGL 90-06, Date: 14 Aug 90, Expires: 31 
Dec 93 


Subject: Expiration Dates for Wetlands 
Jurisdictional Delineations 

1. Recently, questions have been 
raised regarding the length of time that 
wetlands jurisdictional delineations 
remain valid. In light of the need for 
national consistency in this area, the 
guidance in paragraph 4{a}-(d) below is 
provided. This guidance is subject to the 
provisions in paragraphs 5., 6., and 7: 

2. Since wetlands are affected over 
time by both natural and-man-made 
activities, we can expect local changes 
in wetland boundaries. As such; 
wetlands jurisdictional delineations will 
not remain valid for an indefinite period 
of time. 

3. The purpose of this guidance is to 
provide a consistent national approach 
to reevaluating wetlands delineations. 
This provides greater certainty to the 
regulated public and ensures their 
ability to rely upon wetlands 
jurisdictional delineations for a definite 
period of time. 

4. (a} Written wetlands jurisdictional 
delineations made before the effective 
date of this guidance, without a specific 
time limit imposed in the Corps written 
delineation, will remain valid for‘a 
period of two years from the effective - 
date of this Regulatory Guidance Letter 


(RGL). 

(b). Written wetlands jurisdictional 
delineations made before the effective 
date of this guidance, with a specified 
time imposed in the Corps written 
delineation, will be valid until the date - 
specified. 

{c) Oral delineations (i.e., not verified 


' _ in writing by the Corps) are no longer 


valid as of the effective date of this RGL. 
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(d) As specified in the 20 March 1989, 
Memorandum of Agreement Between 
the Department of the Army and the 
Environmental Protection Agency 
Concerning the Determination of the 
Geographic Jurisdiction of the Section 
404 Program and the Application of the 
Exemptions Under Section 404(f) of the 
Clean Water Act (MOA), all wetlands 
jurisdictional delineations (including 
those prepared by the project proponent 
or consultant and verified by the Corps) 
shall be put in writing. Generally this 
should be in the form of a letter to the 
project proponent. The Corps letter shall 
include a statement that the wetlands 
jurisdictional delineation is valid for a 
period of three years from the date of 
the letter unless new information 
warrants revision of the delineation 
before the expiration date. Longer 
periods, not to exceed five years, may 
be provided where the nature and 
duration of a proposed project so 
warrant. The delineation should be 
supported by proper documentation. 
Generally the project proponent should 
be given the opportunity to complete the 
delineation and provide the supporting 
documentation subject to the Corps 
verification. However, the Corps will 
complete the delineation and 
documentation at the project 
proponent'’s request, consistent with 
other work priorities. 

5. The guidance in paragraph 4{a}-(b) 
above does not apply to completed 
permit applications (33 CFR 325.1(d)(9)) 
received before the effective date of this 
RGL, or where the applicant can fully 
demonstrate that substantial resources 
have been expended or committed 
based on a previous Corps jurisdictional 
delineation (e.g., final engineering 
design work, contractual commitments 
for construction, or purchase or long 
term leasing of property will, in most 
cases, be considered a substantial 
commitment of resources). However, 
district engineers cannot rely upon the 
expenditure or commitment of 
substantial resources to validate an 
otherwise expired delineation for more 
than five years from the expiration dates 
noted in paragraph 4(a}-(b). At the end 
of the five year period a new delineation 
would be required. In certain rare cases, 
it may be appropriate to honor a 
previous oral wetlands delineation 
when the applicant can fully 
demonstrate a substantial expenditure 
or commitment of resources. However, 
the presumption is that oral delineations 
are not valid and acceptance of such 
must be based on clear evidence and 
equities of the particular case. This 
determination is left to the discretion of 
the district engineer. 
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6. When making wetlands 
jurisdictional delineations it is very 
important to have complete and 
accurate documentation which 
substantiates the Corps decision {e.g., 
data sheets, etc). Documentation must 
allow a reasonably accurate replication 
of the delineation at a future date. In 
this regard, documentation will normally 
include information such as data sheets, 
maps, sketches, and in some cases 
surveys. 

7. This guidance does not alter or 
supersede any provisions of law, 
regulations, or any interagency 
agreement between Army and EPA. 
Further, this guidance does not impair 
the Corps discretion to revise wetlands 
jurisdictional delineations where new 
information so warrants. 

8, Each district shall issue a public 
notice on this guidance no later than 1 
September 1990, The public notice shall 
contain the full text of this RGL. 

9. This guidance expires on 31 
December 1993 unless sooner revised or 
rescinded. 


For the Director of Civil Works 
John P. Elmore, 
Chief, Operations, Construction and 
Readiness Division, Directorate of Civil 
Works. 


Regulatory Guidance Letter (RGL) 


RGL 90-07, Date: 26 Sep 90, Exp. Date 31 
Dec 93 


Subject: Clarification of the Phrase 
“Normal Circumstances” as it 
pertains to Cropped Welands. 

1. The purpose of this regulatory 
guidance letter (RGL) is to clarify the 
concept of “normal circumstances” as 
currently used in the Army Corps of 
Engineers definition of wetlands (33 CFR 
328.3(b)), with respect to cropped 
wetland. 

2. Since 1977, the Corps and the 
Environmental Protection Agency (EPA) 
has defined wetlands as: areas that are 
inundated or saturated by surface or 
groundwater at a frequency and 
duration sufficient to support, and that 
under normal circumstances do support, 
a prevalence of vegetation typically 
adapted for life in saturated soil 
conditions * * * (33 CFR 328.3(b)) 
(emphasis added). 

While “normal circumstances” has 
not been defined by regulation, the - 
Corps previously provided guidance on 
this.subject in two expired “normal 
circumstances” RGLs (RGLs 82-2 and 
86-9). These RGLs did not specifically. 
deal with the issue of wetland 
conversion for purpose of = 
production: 

3. When the Corps adopted the 
Federal Manual for Identifying and 


Delineating Jurisdictional Welands 
(Manual) on 10 January 1989, the Corps 
chose to define “normal circumstances” 
in a manner consistent with the 
definition used by the Soil Conservation 
Service (SCS) in its administration of the 
Swampbuster provisions of the Food 
Security Act of 1985 (FSA). Both the SCS 
and the Manual interpret “normal ~ 
circumstances” as the soil and 
hydrologic conditions that are normally 
present, without regard to whether the 
vegetation has been removed (7.CFR 

12. 31(b)(2){i)) (Manual page 71). 

4. The primary consideration in 
determining whether a disturbed area 
qualified as a section 404 wetland under 
“normal circumstances” involves an 
evaluation of the extent and relative 
permanence of the physical alteration of 
wetlands hydrology and hydrophytic 
vegetation. In addition, consideration is - 
given to the purpose and cause of the 
physical alterations to hydrology and 
vegetation. For example, we have 
always maintained that areas where 
individuals have destroyed hydrophytic: : 
vegetation in an attempt to eliminate the 
regulatory requirements of section 404 - 
remain part of the overall aquatic - 
system, and are subject to regulation, 
under section 404. In such a case, where 
the Corps can determine or reasonably 
infer that the purpose of the physical 
disturbance to hydrophytic vegetation 
was to avoid regulation, the Corps will 
continue to assert section 404 
jurisdication. 

5. The following guidance is provided 
capsadian how the concept of “normal. 
circumstances” applies to areas-that are 
in agricultural crop production: 


a. Prior converted cropland is defined 


by the SCS (§ 512.15 of the National 
Food Security Act Manual, August 1988) 
as wetlands which were both 
manipulated (drained or otherwise 
physically altered to remove excess 
water from the land) and cropped before 
23 December 1985, to the extent that 
they no apes exhibit important 
wetland values. Specifically, prior 
converted cropland is inundated for no 
more than 14 consecutive days during 
the growing season. Prior converted 
cropland generally does not include 
pothole or playa wetlands. In addition, 
wetlands that are seasonally flooded or 
ponded for 15 or more consecutive days 
during the growing season are not 
considered prior converted cropland. 

b. “Farmed wetlands” are wetlands 
which were both manipulated and 
cropped before 23 December 1985, but- 
which continue to exhibit important 
wetlands values. Specifically, farmed - 
wetlands include cropped potholes, 
playas, and areas with 15 or more 


consecutive days (or 10 perecent of the | 
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growing season, whichever is less) of 
inundation during the growing season. 

‘ c. The definition of “normal 
circumstances” found at page 71 of the 
Manual is based upon the premise that 
for certain altered wetlands, even 
though ‘the vegetation has been removed 
by cropping, the basic soil and 
hydrological characteristics remain to 
the extent that hydrophytic vegetation 
would return if the cropping ceased. 
This assumption is valid for “farmed 
wetlands” and as such these areas are 
subject to regulation under section 404. 

d. In contrast to “farmed wetlands”, 
“prior converted croplands” generally 
have been subject to such extensive and 
relatively permanent physcial 
hydrological modifications and 
alteration of hydrophytic vegetation that 
the resultant cropland constitutes the 
“normal circumstances” for purposes of 
section 404 jurisdication. Consequently, 
the “normal circumstances” of prior 
converted croplands generally do not 
support a “prevalance of hydrophytic 
vegetation” and as much are not subject 
to regulation under section 404. In- 
addition, our experience and 
professional judgment lead us to 
conclude that because of the magnitude 
of-hydrological alterations that have 
most often occurred on prior converted 
cropland, such cropland meets, 
minimally if at all, the Manual’s 
hydrology criteria. 

e. If prior converted cropland is | 
abandoned (512.17 National Food 
Security Act Manual as amended, June 
1990) and wetland conditions return, 
then the area will be subject to 
regulation under section 404. An area 
will be considered abandoned if for five 
consecutive years there has been no 
cropping, management or maintenance 
activities related to agricultural 
production. In this case, positive 
indicators of all mandatory wetlands 
criteria, including hydrophytic 
vegetation, must be observed. 

f. For the purposes of section 404, the 
final determination of whether an area 
is a wetland under normal 
circumstances will be made pursuant to 
the 19 January 1989 Army/EPA 
Memorandum of Agreement on 
geographic jurisdiction. For those 
cropped areas that have previously been 
designated as “prior converted 
cropland” or “farmed wetland” by the 
SCS; the Corps will rely upon such a 
designation to the extent possible. For - 
those cropped areas that have not been 
designated “prior converted cropland” 
or “farmed wetland” by the'SCS, the: 
Corps will consult with SCS staff and 
make appropriate use of SCS data in 
making a determination of “normal — 
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circumstances” for section 404 p 
Although every effort should be made at 
the field level to resolve Corps/SCS 
differences in opinion on the proper 
designation of cropped wetlands, the 
Corps will make the final determination 
of section 404 jurisdiction. However, in 
order to monitor implementation of this 
RGL, cases where the Corps and:SCS 
fail to agree on designation of prior 
converted cropland or farmed wetlands 
should be documented and a copy of the 
documentation forwarded to CECW- 
OR. 

6. This policy is applicable to section 
404 of the Clean Water Act only. 

7. This guidance expires 31 December 
1993 unless sooner revised or rescinded. 

For the Commander 
Patrick J. Kelly, 
Major General, USA, Director of Civil Works. 


Regulatory Guidance Letter (RGL) 


RGL 90-08, Date: 14 Dec 90, Expires 31 
Dec 93 


on Applicability of Section 404 to 
Pilings 

1. The purpose of this Regulatory 
Guidance Letter (RGL) is to provide 
additional guidance on the applicability 
of section 404 to certain categories of 
projects constructed with pilings in 
waters of the United States. This RGL 
represents a clarification and revision to 
RGL 88-14, which addresses this same 
subject. Therefore, effective on the date 
of this RGL, RGL 88-14 is rescinded. 

2. For some years, the Army Corps of 
Engineers, as a matter of policy, has 
taken the position that pilings do not 
ordinarily constitute fill material and 
that the placement of pilings do not 
ordinarily constitute a discharge of fill 
material under the Clean Water Act 
(CWA; see RGL 88-14). Under RGL 88- 
14, however, the Corps recognized that 
“in the situation where piles are used in 
a manner essentially equivalent to fill 
material in effect, purpose and function 
they should be treated as fill material 
under the section 404 program.” 
Historically, pilings were generally used 
for traditional pile-supported structures 
such as docks and bridges where the 
effect, purpose, and function of the 
pilings were not to replace an aquatic 
area with dry land or to change the 
bottom elevation of a waterbody. More 
recently, however, circumstances have 
changed, with pilings being used as a 
substitute for fill material. That is, there 
is an increasing reliance on construction 
methods involving the use of pilings in 
place of fill, often at additional cost, in 
order to avoid regulation under the 
CWA Section 404. The intent of this 
RGL is to clarify the application of 


requirements in the existing Corps 
regulations to these new circumstances 
involving the use of pilings in waters of 
the United States. 

3. The Corps regulatory definitions of 
“fill material” and “discharge of fill 
material” (33 CFR 323.2 (e) and (f)} are ' 
clearly broad enough to capture the 
placement of pilings in waters of the 
United States as a discharge that could 
be regulated in certain specific 
circumstances. Projects involving pilings 
meet the definition of “fill” when they 
have the physical effect or functional 
use and effect of fill; that is,.pilings may 
be regulated when they constitute the 
equivalent “of replacing an aquatic area 
with dry land or changing the bottom 
elevation of a waterbody.” As was 
explained in RGL 88-14, pilings may 
have this function or effect when they 
are placed so as to facilitate 
sedimentation, or are placed so densely 
that they in effect displace a substantial 
percentage of the water in the project 
area. In addition, pilings have the 
physical effect or functional use of fill, 
and will be regulated as fill, in 
circumstances where a structure is 
placed on top of the pilings in such a 
manner as to constitute the functional 
equivalent of fill; or where pilings are 
placed for the same basic purpose as fill; 
or where pilings have essentially the 
same effects as fill (i.e., replaces an 
aquatic area with dry land or changes 
the bottom elevation of a waterbody). 
Similarly, the placement of pilings in 
waters of the United States may, in 
certain specific circumstances, be 
regulated as a “discharge of fill 
material” under the current regulations. 

4. Therefore, based on current 
regulations, the placement of pilings in 
waters of the United States will require 
authorization under section 404 when 
such placement is used in a manner 
essentially equivalent to a discharge of 
fill material in physical effect or 
functional use and effect. Examples 
include, but are not limited to, the 
following activities in waters of the 
United States: 

a. Physical Effect of Fill: Projects that 
in effect replace an aquatic area or 
change the bottom elevation of a 
waterbody as a result of the placement 
of pilings that are so closely spaced that 
sedimentation rates are increased or the 
pilings themselves essentially replace 
the bottom will be regulated under CWA 
section 404. This circumstance would 
include pilings placed in waters of the 
United States for dams, dikes, other 
structures utilizing densely spaced 
pilings, or as a foundation for large 
structures. 

b. Functional Use and Effect of Fill: 
Construction projects will be regulated 
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under CWA section 404 where pilings 
serve essentially the same functional 
use as a solid fill foundation, and where 
the project would result in essentially 
the same effects as fill (e.g., alter flow or 
circulation of the waters, bring the area 
into a new, non-aquatic use, or 
significantly alter or eliminate aquatic 
functions and values). Regulated 
activities include the placement of 
pilings to facilitate the construction of 
office and industrial developments, 

parking structures, restaurants, stores, 
hotels, multi-family housing projects, 
and similar structures in waters of the 
United States. 

5. Placement of pilings in waters of the 
United States will, as in the past, not be 
regulated under section 404 in 
circumstances involving linear projects 
such as bridges, elevated walkways, or 
powerline structures, since pile- 
supported structures have traditionally 
been used in these circumstances to 
cross waters of the United States, and 
have not substantially harmed or 
eliminated aquatic functions and values. 
Similarly, placement of pilings will not 
be regulated under section 404 in 
circumstances that involve structures 
that have traditionally been constructed 
on pilings; examples are piers, 
boathouses, wharves, marinas, 
lighthouses, and individual houses built 
on stilts solely to reduce the potential of 
flooding (e.g., beach houses where road 
access is on uplands, but the house may 


be located in a low area necessitating 


construction on stilts). 

6. We believe that it is appropriate to 
regulate projects placed on pilings, as 
provided for in paragraph 4, above, 
because of the effect the projects have 
on the aquatic environment and because 
they are essentially equivalent to solid- 
fill supported projects in purpose, effect, 
and/or function. Moreover, we have 
noted an increasing incidence of cases 
where large-scale.construction projects 
originally, and typically, designed to be 
built on fill material have been re- 
designed for pile supports solely for the 
purpose of evading section 404 
regulation. 

7. For any proposed pile-supported 
project where the proponent has relied 
on earlier Corps guidance to conclude 
reasonably that a project is not covered 
by section 404, and has committed 
substantial resources to the degree that 
it would be unreasonable and 
inequitable for the Corps to assert 
section 404 jurisdiction based on this 
RGL, the District should not assert 
section 404 jurisdiction. In cases where 
a project proponent has. been provided a 
specific answer by the Corps, in writing, 
that a pile-supported structure will not 
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require 2 eer 404 permit, the District 
will not require a section 404 permit. 

8. As with all determinations . 
regarding whether a proposed activity 
requires a section 404 permit, the Corps 
is solely responsible for the decision. 

9. This guidance expires 31 December 
1993 unless sooner revised or rescinded. 


For the Commander 


Patrick J. Kelly, 
Major General, USA, Director of Civil Works. 


Regulatory Guidance Letter (RGL) 


RGL 90-09, Date: 17 Dec 90, Expires: 31 
Dec 93 


Subject: Wetlands Enforcement 
Initiative 

1. Enclosed is a joint Environmental 
Protection Agency/Army memorandum 
which establishes a wetlands 
enforcement initiative, and provides 
guidance on judicial civil and criminal 
enforcement priorities. 

2. The memorandum describes the 
level of participation and schedule that 
will be followed during the initiative. As 
stated in the memo, Corps Headquarters 
will not be involved in decisions about 
filing suits, but will select the Corps 
cases for the initiative. 

3. The guidance on priorities will be 
followed as standard operating practice 
for judicial civil and criminal cases. The 
guidance was developed to promote 
consistency in the manner in which the 
provisions of the Clean Water Act are 
enforced. Those enforcement actions 
outside the purview of the Clean Water 
Act (i.e. section 10 only cases) should 
continue, and are to be included in the 
prioritization process using the general 
concepts provided in the guidance. 

4. This guidance expires on 31 
December 1993 unless sooner revised or 
rescinded. 

For the Director of Civil Works 
John P. Elmore, 

Chief, Operations, Construction and 
— Division, Directorate of Civil 
Wo 


Memorandum 


Subject: Wetlands Enforcement 
Initiative 
12 Dec 1990 
From: 
James M. Strock, Assistant 
Administrator for Enforcement. 
LaJuana S. Wilcher, Assistant 
Administrator for Water. 
G. Edward Dickey, Acting Assistant 
Secretary of the Army (Civl Works). 
To: Regional Administrators, Director of 
Civil Works. 
We are seeking the participation of 
EPA Regions and Corps Districts in an 
enforcement initiative to protect 


wetlands. The Wetlands Enforcement 
Intitiative is designed to emphasize the . 
Federal government's commitment to 
Clean Water Act section 404 
enforcement, to generally educate the 
regulated community and the public at 
large about the requirements of the 
section 404 program and the importance 
of wetlands, and to publicize Clean 
Water Act violations involving the 
unauthorized discharge of dredged or fill 
material. EPA and the Department of the 
Army have placed high priority on 
protecting this Nation's wetlands and 
recognize that an active section 404 
enforcement program is one important 
wetlands protection tool. 

The Wetlands Enforcement Initiative 
will be similar to EPA's FY89 municipal 
pretreatment enforcement initiative 
under the Clean Water Act. That 
initiative concluded with the filing of 
several important cases and a major 
Agency press release and press 
conference. We are proposing to 
publicize the Wetlands Enforcement 
Initiative in two phases. The first 
“wave” of publicity is planned for April 
1991. It will announce the Initiative and 


’ highlight appropriate section 404 


enforcement actions initiated or 
resolved over the previous 12 months. 


- We also hope to file a “cluster” of 


section 404 cases at that time if such a 
filing does not unduly interfere with the 
normal flow of cases. 

By alerting the regulated community, 
as well as the general public, to the 
Federal government's commitment to 
section 404 enforcement, this Spring 
announcement is also intended to 
provide an early. deterrent to potential 
violations which might otherwise occur - 
during the 1991 Spring and Summer 
construction season. The second “wave” 
of publicity is scheduled for October 
1991 and will highlight appropriate 
section 404 enforcement actions 
initiated or resolved during FY91, 
including cases resulting from 
investigations conducted during the 
Spring field season. We also hope to 
have a second “cluster” filing at that 
time. Each announcement will consist of 
a joint EPA/ Army/Department of Justice 
(DOJ) press release and press : 
conference. In the press release, we will 
acknowledge section 404 administrative 
compliance orders, cease and desist 
orders, administrative penalty orders 
and judicial cases initiated or resolved 
by the Regions and Districts during the 
covered time period. At the press 
conferences, we will highlight those 
administrative and judicial cases that 
best serve to illustrate the Initiative's. 
goals. 

The Wetlands Enforcement Initiative 
will include cases involving both 


Federal Register / Vol. 56, No. 14 / Tuesday; January 22, 1991 / Notices — 


unpermitted discharges of dredged or fill 

material-into wetlands and discharges in 

violation.of the conditions in a Section 

404 permit. Regions and Districts will 

have flexibility to decide which 

enforcement actions are most ’ 
appropriate to support the Initiative. In 
making enforcement decisions, Regions 
and Districts should consider: The. 

“EPA/ Army Guidance on Judicial Civil 

and Criminal Enforcement Priorities;" 

the “Clean Water Act section 404 Civil 

Administrative Penalty Settlement 

Guidance and Appendices;” the Clean 

Water Act section 404 Enforcement 

Memorandum of Agreement; and the 

additional guidance discussed below, 

and should focus on the most significant 
violaters/ violations in each of the 

Regions or Districts. 

While this Initiative focuses on 
wetlands protection, Section 404 
enforcement actions involving 
unpermitted discharges and violations 
of 404 permit conditions to other waters 
of the United States can be included. 
We suggest, however, that, where 
possible, the Regions and Districts focus 
on enforcement actions which have one 
or more of the following elements: 

—A discharge into a wetland that is 
identified on the Region's Priority 

- Wetlands List or is an important and/ 
or threatened area in the Region or 
District; 

—A case which will have high 
deterrence value in the Region, 
District or Nation, e.g., a particular 
industry, business or land 
development entity which engaged in 
unauthorized discharges of dredged or 
fill material. 

—A discharge by a repeat or flagrant 
violater, e.g., someone who engaged in 
an unauthorized discharge activity 
after being denied a section 404 
permit or withdrawing a permit 
application for such activity. 

The above list is not intended to exclude 

other cases of importance. 

As noted above, the Wetlands 
Enforcement Initiative will consist of 
cease and desist orders, administrative 
compliance orders, administrative 
penalty actions and civil judicial 
referrals, In addition, appropriate 
criminal actions, which have been 
approved in ce with each 
agency's procedures for criminal 
referrals, may also be included in the 
press announcements. Because Regions 
and Districts follow different procedures 
in initiating enforcement responses, we 
have provided two separate schedules 
for implementing this Initiative. 





Federal: Register / Vol. 56,-No. 14 / Tuesday, January +22, 1991 / Notices 


——— 


EPA Regions 


We propose that the Regions issue 
section 300{a) administrative 
compliance orders and section 309{g) 
administrative penalty complaints on 
the schedule described below. 
Administrative compliance orders and - 
_ administrative penalty orders are not 
subject to Headquarters concurrence 
(with the exception of those Regions 
that have not fulfilled Headquarters 
concurrence requirements concerning 
the requisite number of section 309(g) 
complaints and consent agreements). 
Headquarters will review section 309(g) 
complaints and consent agreements, 
however, for the purpose of determining 
whether such orders should be 
highlighted in Initiative press activities. 

We ask that the Regions submit case 
referrals by no later than February 15, 
1991, for the April announcement and by 
August 1, 1991 for the October 1991 
announcement. We do notintend, | 
however, to delay the processing of 
referrals submitted earlier. Each Region 
should submit cone or more civil judicial 
referrals and should also issue 
administrative compliance orders and 
administrative penalty orders as 
appropriate. After receipt of the referral 
packages, the Regions, Headquarters 
and DO}, in consultation with the Army, 
will decide if suits should be filed 
simultaneously or in some other 
coordinated manner,.as indicated in the 
following schedule: 


1. Headquarters/Regional 
conference calls to dis- 
cuss Call Letter. 

2. Regions submit to Head- 
quarters a list and brief 
description and sched- 
ule -for candidate en- 
forcement actions. 

3. -Headquarters/Regional 
conference call to dis- 
cuss candidate cases 
and confirm schedules 
for candidate enforce- 
ment actions. 

4. Deadline for Regions to 
submit referrals to 
Headquarters for April 


Dec. 18, 1990. 


Jan. 8, 1991. 


Feb. 15, 1991. 


filing. 

5. Deadline for Regions. to 
issue administrative 
compliance orders, ad- 
ministrative consent 
orders and administra- 
tive penalty complaints 
(copies of issued compli- 
ance orders, consent 
orders and administra- 
tive penalty complaints 
should be supplied to 
Headquarters after issu- 


ance). 


with Regions, Army and 
DOJ for April announce- 


ment. 

7. Likely judicial case 
filing dates. 

6. Joint press release and/ 
Pe press conference 


+ Sian ones ee tee 


actions. ; 
11. Deadline for Regions to 
submit 


Aug. 1, 1991. 

civil judicial re- 

ferrals to Headquarters 
for October filing. 

12. Deadline for Regions to 

issue administrative 


Sept. 13, 1991. 


alty. complaints should 
be. supplied to Head- 
quarters after issuance). 


tions strategy with Re- 
gions, Corps and DOJ 
for October announce- 
ment. 

14. Likely judicial case . Oct. 15, 1991. 
filing date. 


15. Joint press release Oct. 15, 1991 
and/or joint press con- 


ference held. 


We request that each Region complete 
the attached form on cases that are 
candidates, for inclusion in the 
Wetlands Enforcement Initiative, and 
submit the forms to Hazel Groman of the 
Office of Wetlands Protection and Elyse 
DiBiagio-Wood of the Office of 
Enforcement by January 8, 1991 or June 
14, 1991, as appropriate. Headquarters 
staff assigned to the Initiative and 
available to answer questions include 
Hazel Groman, OWP, FTS 475-8798, and 
Elyse DiBiagio-Wood, OE-Water, FTS 
475-8187. 


Corps Districts 

Unlike EPA, Corps Headquarters will 
not participate in the decision as to 
which suits should be filed. The 


Initiative is not intended to affect 
ongoing Corps enforcement activities. 


Districts should continue to employ all. 


enforcement options, as discussed in the 
attached joint guidance letter. For 
purpose of the Initiative, however, we 
ask that each District submit two 
planned or enforcement actions 
for each phase of the Initiative which, in 
the District’s opinion, target particularly 
egregious violations. We will then 
decide which cases are proper 
candidates to be publicized at the joint 
press conference. The Districts should 
submit their actions in accordance with 
the following schedule: 


1. Districts submit to 
Headquarters two 


Feb. 4, 1991. 


included in the April an- 
nouncement. 

2. Headquarters coordi- 
nates with Districts and 
confirms schedules for 
enforcement actions. 

3. Headquarters completes 
coordination of na 


communications 
with EPA and DOJ. 
4. Joint press release and/ 


forcement actions to be 
included in the October 
announcement. 

6. Headquarters coordi- 
nates with Districts and 
confirms schedules for 
enforcement actions. 

7. Headquarters completes 
coordination of national 
communications strategy 
with EPA and DO}. 

8. Joint press release and/ 
or joint press conference. 


We request that each District 
complete the attached form on cases 
that it believes should be publicized in 
the Enforcement Initiative, and submit 
the form, in duplicate, to Jack Chowning, 
HQUSACE, CECW-OR by February 4, 
1991 and July 2, 1991. Headquarters staff 
available to answer questions regarding 
the initiative include Jack Chowning, 
272-1781, and Martin Cohen, 
HQUSACE, CECC-K, 272-0027. 

We realize that the above scheduie 
will require a large effort by Regional 
and District offices. However, we 
believe that the Initiative is critical to 
the priority goal of the agencies to 
protect wetlands, and greatly appreciate 
your continued support of the Initiative. 
We will make Headquarters personnel 
available to assist the Regions and 
Districts. 
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Attachment 


cc: Regional Counsels 

Directors, Water Mgmt Div., Regs. I, II, 
IV, V, VI, IX and X 

Directors, Env'l Services Div., Regs. Ill 
and VI 

Ass't Regional Administrator, Policy and 
Management, Reg. VII 

Margaret Strand, Chief, Environmental 
Defense Sec., DOJ 

John Studt, Chief, Regulatory Branch, 
COE 


Pat Alberico, OCE 

Fred Stiehl, OE-Water 

Dave Davis, OWP 

Martin Cohen, Assistant Chief Counsel 
for Litigation, Office of the Chief 
Counsel, USACE. 


Guidance on Judicial Civil and Criminal 
Enforcement Priorities 


Background 


This document provides guidance to 
the Environmental Protection Agency 
(EPA) Regions and Army Corps of 
Engineers Districts on enforcement 
priorities for unauthorized discharges of 
dredged or fill material in waters of the 
United States in violation of section 301 
of the Clean Water Act (CWA). 
Unauthorized discharges include both 
discharges that are unpermitted and ' 
discharges that violate permit terms or 
conditions. The guidance enumerates 
factors enforcement personnel should 
consider when deciding whether to refer 
a case for judicial action. By providing 
this guidance, EPA and the Army intend 
to encourage consistency in the manner 
in which we enforce the CWA's 
requirements nationally, protect the 
integrity of the section 404 regulatory 
program, and direct limited program 
resources in a manner that produces the 
most beneficial environmental results. 

Options to address CWA violations 
include: no action, voluntary 
compliance, cease and desist orders, 
EPA administrative compliance orders, 
interim measures designed to protect the 
aquatic ecosystem from further damage, 
after-the-fact permits, administrative 
penalty orders, and civil and criminal 
judicial actions. This guidance discusses 
priorities for civil and criminal judicial 
actions only. By difining priorities for 
judicial actions, EPA and the Army do 
not intend to suggest that the agencies 
limit their use of these or any other 
enforcement options. In fact, the 
agencies should continue the use of all 
enforcement options whether in 
‘conjunction with or instead of civil and 
criminal ‘proceedings. 


Civil and Criminal Enforcement 
Priorities 
A. Civil Judicial Cases 


Decisions on whether to refer a civil 
action to the Department of Justice must 
be on a case-by-case basis, and the 
absence or presence of one or more of 
the following factors should not 
necessarily dictate a decision regarding 
a particular case. Nevertheless, 
enforcement personnel should consider 
the following factors when deciding 
whether to refer a civil action: 

1. Quality of the waters affected. 
Enforcement personnel should 
determine, to the extent practicable, 
what functions and values the waters 
performed prior to the unauthorized 
discharge. Regions and Districts should 
give priortiy to violations that affect 
wetlands and other special aquatic sites. 

2. Impact of the discharge. 
Enforcement personnel should 
determine, to the extent practicable, the 
amount and content of the discharge, the 
number of acres affected by the 
discharge, and the discharge’s direct and 
indirect effects. Priority should be given 
to those discharges that have an 
especially deleterious effect on wetlands 
functions or values, that affect a large 
area of wetlands or other waters, or that 
are widespread and have significant 


- cumulative effects. These would include 


unauthorized discharges with significant 
adverse effects on aquatic ecosystem 
diversity, productivity, and stability 
such as loss of fish or wildlife habitat or 
loss of the capacity of a wetland to 
assimilate nutrients, purify water, or 
reduce wave energy. Judicial 
enforcement action would normally be 
appropriate, for example, for 
unauthorized discharges that cause or 
contribute to violations of state water 
quality standards; violate any 
applicable toxic effluent standard or 
prohibition under section 307 of the 
CWA; or jeopardize endangered or 
threatened species and their designated 
critical habitat. Judicial enforcement 
action should be considered for any 
case where unauthorized discharges did 
or may cause or contribute to significant 
adverse environmental impacts. 

3. Culpability of violator. Enforcement 
personnel should consider the violator’s 
prior compliance history when 
determining what type of enforcement 
action is appropriate. Priority should be 
given to violators with a history of 
noncompliance and those who commit 
knowing violations. The violator’s 
experience with the and 
whether he or she had been the subject 
of previous enforcement actions are 
considerations. In general, repeat 
violators warrant judicial action, 
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regardless of whether the violations 

on the same site or on different 
sites. Repeat violations, however, are 
not a prerequisite for referring a civil 
case to the Department of Justice. 

4. Deterrence value. Enforcement 
personnel should consider the extent to 
which the violation is flagrant, visible, 
and well-publicized. If there area 
number of violations within a particular 
geographic area or industry, civil 
judicial action against one or more of 
the violators can provide excellent 
deterrence. The agencies should refer 
for civil action a case against any 
violator whose actions, if left 
unpunished, would have the effect of 
jeopardizing the integrity of the section 
404 program in the area where the 
violation occurred. 

5. Benefit from the violation. 
Enforcement personnel should consider 
the economic benefit a violator derived 
from the unauthorized discharge. 
Because administrative penalties are 
limited, when a violator has obtained a 
significant economic benefit from the 
discharge, a civil judicial action may be 
the only enforcement option that can 
effectively recover that benefit. 

6. Equitable considerations. In 
addition to the above five factors, the 
Regions and Districts will want to 
anticipate and evaluate the strength of 
any equitable considerations likely to be 
raised by potential defendants. Priority 
should be given to recent and ongoing 
violations. Regions and Districts should 
also take into account, as appropriate, 
when the Region and/or District learned 
of the violation, and whether timely 
administrative attempts to achieve 
compliance were unsuccessful and a 
civil referral is the only available means 
to obtain needed injunctive relief. 

Another equitable consideration is 
whether the violator received 
misinformation from the federal 
government as to whether the discharge 
required a section 404 permit. Based on 
existing case law, the federal 
government can only rarely and in very 
limited circumstances be barred from 
enforcing its laws. At the same time, an 
important goal of federal enforcement, 
including section 404 enforcement, is fair 
and equitable treatment of the regulated 
community. As a result, the Regions and 
Districts will need to carefully consider 
the appropriateness of initiating a civil 
suit in cases where the violator may 
have reasonably relied on a federal 
official's misrepresentations regarding 
the need for a section 404 permit. This 


’ includes situations where the violator 


was led to believe that the activity did 
not constitute a discharge, that the 


‘discharge did not take place in waters of 
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the United States, or that a general, 
permit covered the discharge. When 
determining whether the violator’s 
reliance was reasonable, enforcement 
personnel should assess such factors as: 
whether the misrepresentations were 
made by EPA or the Corps, the two 
federal agencies charged with 
implementing the section 404 program, - 
or another federal agency; whether the 
misrepresentations were communicated 
to the violator in writing or were merely 
oral statements; the extent of the 
violator’s familiarity with the section 
404 program; and whether the violator 
knew, should have known, or with 
reasonable diligence could have 
determined, that the representations . 
were erroneous. Poh ayeix 

The first two factors listed: above 


center upon the environmental effects of. 


the violation. Special attention should 
be paid both:to violations that damage 
large areas of wetlands and those that 
impair valuable wetlands, no. matter 
what their size. The next three factors 
are intended to protect the integrity of 
the section 404 program by focusing 
enforcement priorities first on 
individuals or violations which show 
disdain for the law and on those who 


seek to benefit from circumvention of 
the law. ’ ee: aa ae 


B. Criminal Cases 


With regard to the discharge of 
dredged or fill material, section 309(c) of 
the CWA provides criminal penalties for 
four separate offenses. First, anyone 
who negligently violates section 301 
{e.g., engaging in unauthorized 
discharges) or who negligently violates 
the requirements of a section 404 permit 
may be criminally liable. Second, 
anyone who knowingly violates section 
301 or the requirements of a section 404 
permit may also be subject to criminal 
liability. Third, any person who violates 
section 301 or the conditions of a section 
404 permit and, in doing so, Knowingly 
endangers another person may be 
subject to criminal penalties. Finally, 
section 309(c) provides criminal 
sanctions for persons who knowingly 
make false material statements 
regarding a section 404 permit. 

In some instances a violation will 
involve circumstances which indicate 
that a criminal prosecution may be in 
order. Such circumstances should be 
underscored when the case is referred to 
the Department of Justice. Ultimately, 


2417 


Justice must exercise its discretion as to 


' whether or not to proceed criminally in 


any case. If there is a possibility of 
criminal prosecution, field personnel 
should pay special attention.to 
evidentiary matters such as sample 
preservation, content of statements to 
and from any potential defendant, good 
photographs, and chain of custody. 
This document provides internal 
guidance for field personnel regarding 
the exercise of their enforcement 
discretion. Accordingly, this document 
creates no rights in third parties. 
For the Environmental Protection Agency. 
Dated: December 7, 1990. 
David G. Davis. 
Director; Office of Wetlands Protection. 
Dated: December 10, 1990. 
Frederick F. Stiehl, 
Associate Enforcement Counsel for Water. 
For the Department of the Army. 
Dated: February 12, 1990. 
John P. Elmore, 
Chief, Operations, Construction, and: 
Readiness Division, Directorate of Civil 
Works. 3 
[FR Doc. 91-1394 Filed 1-18-91; 8:45 am] 
BILLING CODE 3710-92-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL 3696-9] 
Protection of Stratospheric Ozone 
AGENCY: Environmental Protection — 


Agency (EPA). 
ACTION: Notice Listing Ozone-Depleting 


. Substances. 


summary: EPA is today publishing 
initial lists of.ozone-depleting 
substances under section 602 of Clean 
Air Act as amended by the Clean Air 
Act Amendments of 1990, (The 
Amendments) Public Law 101-549. 
Section 602 specifies the creation of two 


lists. One list contains fully halogenated - 


chlorofluorocarbons (CFCs), halons, 
carbon tetrachloride and methyl 
chloroform, collectively referred to as 
“Class I” substances. The second list 
contains hydrochlorofluorecarbons 
(HCFCs), termed “Class II" substances. 
Section 602 also requires EPA at the 
time it publishes the initial lists to 
assign each listed substance numerical 
values representing the substance’s 
ozone-depletion potential (ODP), 
chlorine and bromine loading potentials, 
and atmospheric lifetime. 

ADDRESSES: Information relevant to this 
notice is contained in Docket A-90-50 
which may be viewed at the Central 
Docket Section, South Conference Room 
4, Environmental Protection Agency, 401 
M Street, SW., Washington, DC 20460. 
The docket may be inspected between 8 
a.m. and 3:30 p.m. on weekdays. As 
provided in 40 CFR part 2, a reasonable 
fee may be charged for photocopying. 
FOR FURTHER INFORMATION CONTACT. 
Daniel Blank, Program Analyst, Global 
Change Division, Office of Atmospheric 
and Indoor Air Programs, Office of Air 
and Radiation (ANR-445), EPA, 401 M 
Street SW., Washington, DC 20460. 
Telephone (202) 475-8894. 
SUPPLEMENTARY INFORMATION: 


1. Background 


Stratospheric ozone shields the earth's 


surface from dangerous ultraviolet (UV- 
B) radiation. In response to growing 
scientific evidence, a national and 
international consensus developed that 
unabated use of certain man-made 
halocarbons would result in depletion of 
stratospheric ozone. To the extent 

’ depletion occurs, penetration of UV-B 
radiation will increase, resulting in 
potentia! health and environment harm 
including increased incidence of certain 
skin cancers and cataracts, suppression 
of the immune system, damage to crops - 
and aquatic organisms, increased 
formation of ground-level ozone, and 


increased weathering of outdoor 


plastics. (See 53 FR 30566 for more 
information on the effects of ozone 
depletion.) 

Different halocarbons vary in their 
potential to deplete stratospheric ozone. 
The chlorofluorocarbons (CFCs), for 


example, are such stable molecules that © 


they reach the stratosphere largely 
intact, and only there are degraded by — 
high energy solar radiation. The chlorine 
from the CFCs is then released in forms 
(or chemical precursors of forms) which 
can remain in the stratosphere depleting 
ozone for in excess of 100 years. 
Partially halogenated compounds such 
as the HCFCs, on the other hand, can 
degrade in the lower atmosphere. Their 
chlorine, which is released-in a variety 
of forms, can leave the atmosphere. by 

“raining out” before reaching the 
stratosphere. 


Il. Title VI of the Clean Air Act 


In title VI of the Clean Air Act 
Amendments of 1990, Congress 
established a comprehensive regime for. 
phasing out ozone-depleting substances, 
Building on the Montreal Protocol on 
Substances that Deplete the Ozone 
Layer and the London Amendments of 
1990 and the EPA regulations 
implementing the Protocol (see 53 FR 
30566, August 12, 1988), title VI calls for 
the phase-out of most ozone-depleting 
substances by the year 2000 and the 
imposition of other controls designed to 
minimize the emissions of such 
substances prior to their elimination. 

Today's notice is essentially a 

ing block of the title VI regulatory 
regime. As required by section 602 of the 
Act, it lists ozone-depleting substances 
as either “class I” or “class II". Class I 
substances are the most ozone-depleting 
and are subject to more stringent control 
requirements under other provisions of 
the title. Section 604, for instance, 
requires that production and 
consumption (defined as production plus 
imports minus exports) of class I 
substances be phased out by the year 
2000, or in the case of methyl 
chloroform, 2002. Class II substances, on 
the other hand, are less ozone-depleting 
and considered likely near-term 
alternatives for Class I substances. - 
Since they still deplete ozone, other 
provisions of title VI require that they be 
eventually phased out and in the interim 
be controlled through recycling and 
other requirements. 

Section 602 also requires EPA at the 
time it publishes the lists of class and 
class.H substances to assign each 
substance values representing ita ozone 
depletion potential (ODP), chlorine- or 
bromine-loading potential and 
atmospheric lifetime. These values are 
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relevant to several provisions of title VI. 
For example, section 607 permits 
persons to trade allowances to produce 
ozone-depleting substances based on 
their relative ozone depletion — 


Itt. Listing: » $ 
A. Classification of Substances” 


Section 602 specifies the substances to 
be included in each of the lists being 
published today. This section of the 
notice thus conveys Congress’ decision 
as to the appropriate initial 
classification of ozone-depleting 
substances. For each group of 
substances set forth below, EPA 
provides some background information 
on the cheniical involved. This 
information, however, is not provided as 
a basis for the classifications or 
groupings identified. Again, Congress 
made the classification and groupings 
decisions for the initial lists and 


- required EPA to publish those lists 


within 60 days of the enactment of the 
1980 Amendments. 

The Agency does have authority 
under section 602(c) to add by rule to the 
lists any other chemicals that it finds 
meet the criteria for inclusion in either 
class I or class II. Class I chemicals are 
those the Administrator finds cause or 
contribute significantly to harmful 
effects on the stratospheric ozone layer, 
including all chemicals that have an 
ozone depletion potential of 0.2 or - 
greater. Class II chemicals are.those the 
Administrator finds are known. or 
reasonably anticipated to cause or 
contribute to harmful effects on the 
stratospheric ozone layer. The short 
deadline for publishing the initial lists, 
however, makes exercise of the 
Administrator's authority infeasible at 
this time. 


1. Class I 


EPA notes that class I substances are 
the same as those listed in Annexes A 
arid B of the London Amendments to the 
Montreal Protocol on Substances that 
Deplete the Ozone Layer. 

a. Group I—CFCs. Class 1/Group I 
includes chlorofluorocarbon (CFC) —11, - 
12, -113, -114 and -115 and their 
isomers. These are the five CFCs 
originally restricted by the Montreal 
Protocol on Substances that Deplete the 
Ozone Layer and by EPA’s August 12, 


~ 1988 final rule implementing the 


Protocol. These fully-halogenated 
substances currently have several 
commercial uses, including refrigeration, 
solvents, and foams. 

b. Group Il—Halons. Class 1/Group I 
includes Halon-1211, -1301 and -2402 


and their isomers. These.are the three 
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Halons originally restricted by the 
Montreal Protocol and by EPA's August 
12, 1988 final rule. Halons are 


on a molecule-per-molecule basis, the 
Group II substances are much more 
damaging to the ozone layer than the 
Group I substances, the total emissions 
of haions:have been significantly less 
than those of the CFCs. 

c. Group IlIl--Other CFCs. In Class i/ 
Group Iii are CFC~-13, -111, -112, -211, - 
212, -213,-214, -215, -216 and -217. Like 
Group I substances, these substances 
are fully-halogenated. However, in the 
past they were not produced in large 
amounts and were not included in the 
initial restrictions of the Montreal 
Protocol. Some of the substances in this 
Group (e.g., CFC-13 and -112) are 
currently produced or used in very small 
amount in the United States. Others in 
this Group have never been 
ie available. 

d. Group IV—Carbon Tetrachloride. 
Class I/Group IV includes only carbon 
tetrachloride and its isomers. eben 
tetrachloride was used extensive rey 
the United States as a solvent and grain 
fumigant, and is still used in this 
capacity in many parts of the. world. 
However, its high toxicity led to.a ban of 
its use in the United States in most 
applications. Its p; use in the 
United States today is as a feedstock for 
the production of CFCs. 

e. Group V—Methyl Chloroform. 
Class I/Group V includes only methyl 
chloroform {1,1,1-trichloroethane) and 
its isomers, except for 1,1,2- 
trichloroethane. Methyl chloroform is 
widely used throughout the world as an 
industrial solvent. Unlike the other class 
I substances, it is only partially 
halogenated and correspondingly has a 
much lower ODP. 


2, Class II—HCFCs 


Class Ii corresponds to Annex C of 
the London Amendments to the 
Montreal Protocol and is defined by the 
Clean Air Act as 
hydrochlorofluorocarbon (HCFC) -21, - 
22, -31, -121, -122, -123, -124, -131, -132, - 
133, -141, -142, -221, -222, -223, -224, -225, 
-226, -231, -232, -233, -234, -235, -241, -242, 
-2A3, -244, -251, -252, -253, -261, -262 and - 
271 and their isomers. Because the class 
II substances are only partially 
halogenated, their ODPs are 
significantly lower than the class I 
substances. Only HCFC-22 is widely 
used in the United States today. Others, 
including -123, -124, -14ib.and:-142b, are 
currently being tested as potential short- 
term substitutes for the CFCs in many 
uses. The great majority of the class II 
substances have never been 


commercially available, and as a result 
' very little scientific analysis exists for 


them. ; 

EPA considers the HCFCs to be 
transitional substances which are 
critical to the full phase-out of the-CFCs. 
HCFCs have rauch lower ODPs and are 
already being developed as first . 
generation substitutes formany CFC . 
uses. Because the HCFCs do add 
chlorine to the stratosphere, their 
production must be limited as well. The 
HCFCs will serve as a bridge to 
facilitate the quick elimination of the 
more harmful CFCs, but will themselves 
be phased out eventually. ; 


B, Assignments 


As explained earlier, EPA:is required 
to assign numerical values for ozone- 
depletion potential, atmospheric , 
lifetime, and chlorine- and bromine- 
loading potential for each halocarbon 


- listed in. today’s notice. In order to 


precisely estimate any of these values, a 
substance must be tested in a 
laboratory. Several of the substances 
listed in today’s notice, however, are not 
commercially available and therefoe 
have not been tested. EPA has estimated 
values or ranges of values for some 
untested compounds based upon their 
known qualities or the known qualities 
of structurally similar compounds. EPA 
reserves publication of the values for 
remaining substances until a later date. 


1. Ozone Depletion Potential. 
Section 601(10) of the Clean Air Act 


’ Amendments of 1990 defines ozone- 


depletion potential (ODP) as “a factor 


‘ established by the Administrator to 


reflect the ozone-depletion potential of a 
substance, on a mass per kilogram basis, 
as compared to chlorofluorocarbon-11 
(CFC-11),” and goes on to state that 
“such factor shall be based upon the 
substance’s atmospheric lifetime, the 


‘ molecular weight of bromine and 


chlorine, and the substance’s ability to 
be photolytically disassociated, and 
upon other factors determined to be an 
accurate measure of relative ozone- 
depletion potential.” 

Section 602(e) specifies ODPs for all 
of the class I substances and five of the 
class II substances, and states that the 
specified ODP shall be assigned by EPA, 
“unless the Administrator adjusts the 
substance’s ozone-depletion potential 
based on criteria referred to in section 
601(10).” It also states that “where the 
ozone-depletion potential of a substance 
is specified in the Montreal Protocol, the 
ozone-depletion potential specified for 
that substance under this section shall 
be consistent with the Montreal 
Protocol.” 
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All of the ODPs assigned in today’s 
notice except for HCFC-141b were 


. specified by section 602{e) and are 


consistent with the Montreal Protocol. 
EPA has adjusted the ODP for HCFC- 
141b from 0.1 to 0.12 based upon recent 
analysis performed by the National — 
Oceanic and Atmospheric 
Administration (NOAA). [See reference 
Albritton.] The recent analysis 
performed by NOAA took several. 
factors into consideration, including the: 
substance’s atmospheric lifetime and its 
ability to be photolytically —. 
disassociated. The Agency has reserved 
the assignments of ODP for the 
remaining substance for which no ODP 
has been specified by section 602 or the 
Montreal Protocol, and will publish. 
them ata later date when more 
information is available. : 

Ozone-depletion potentials are. 
generally estimated by performing. 
analyses with atmospheric models on 
ozone destruction by various 
compounds. The ODP measure assumes 
that steady-state conditions apply in the 
model. Under steady-state conditions, 
emissions are fixed at a constant rate . 
for each year and the model reaches an 
“equilibrium” state in which the new 
emissions each year are balanced by the 
annual removal of the compound so that 
the concentration in the atmosphere is 
constant. The decrease in column ozone 
in the model is then measured and 
compared to the decrease for a similar 
analysis using the same annual 
emissions for CFC-11. 

In order to determine a substance’s 
ODP, ozone destruction and formation 
are modeled, including the various 
catalytic destruction cycles for:ozone 
via reactions with inorganic chlorine 
and bromine species in the stratosphere. 
In addition to modeling the reactions in 
which ozone participates directly, 
scientists must also include the impacts 
of other chemical species which affect 
reaction rates or the concentration of 
gases that participate in the ozone 
reactions. For example, such species as 
carbon dioxide, methane, and nitrous 
oxide have impacts on ozone levels 
through such mechanisms as altering the 
temperature structure of the 
stratosphere or through direct chemical 
reactions affecting species that 
participate directly in ozone reactions. 

Despite the sophistication of the 
preliminary models, however, scientists 
were unable to predict the extent of 
decrease in stratospheric ozone that 
was later observed. Neither the seasonal 
loss-of ozone over the south pole known 
as the “Antarctic ozone hole,” nor the 
three to five percent drop in total 
column ozone over the northern and 
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mid-latitudes were predicted by any of 


a lesser extent in the Arctic. This effort 
will involve a significant amount of 
further work in order to model reliably 
such complex phenomenon as the role of 
polar stratospheric clouds as well as 


other special oars and 
chemical conditions in the polar regions. 
Since the models used for recent 


Scientifi 

current ozone depletion calculations do 
not contain these processes, they 
therefore do not model the occurrence of 
the Antarctic ozone hole or the possible 
role of this phenomenon in depleting 


Section 602(e) of the Clean Air Act 
Amendments of 1990 also states that the 
Administrator shall publish the 
atmospheric lifetime of each listed 
substance. Several methods for 
estimating atmospheric lifetimes have 
been used for the different listed 


lifetime for methy] 


tmospheric measurements. [See 
reference Prinn.} The values for the 
other listed substances are based upon 
model estimations. 

Atmospheric lifetimes for halons, 
carbon tetrachloride and Group I CFCs 
have been estimated using models 
which track their destruction in the 
stratosphere by ultraviolet radiation. 
The particular lifetimes assigned in 
today’s notice for these substances are 
representative of the range of lifetimes 
predicted by current models. The 
estimated values may be too high or too 
low by as much as 25%. (See reference 
UNEP Scientific Assessment: 1989. 

Estimated ranges for the a 
lifetimes of Group III CFCs were 
developed by EPA based upon the ODP 
of 1.0 assigned to each of them by the 
Parties to the Montreal Protocol and the 
ee eee 
lifetimes for the structurally similar 
fully-halogenated compounds. CFC-13 


was estimated to have at least the 
atmospheric lifetime of CFC-12 because 
CFC-13 contains an additional fluorine 
atom, whose strong bond adds to the 
atmospheric lifetime of the compound. 
Likewise, CFC-111 and -112 were 
estimated to have lifetimes no greater 
than CFC-113 because of the fewer 
fluorine atoms contained by CFC-111 
and -112. Broad ranges estimating the 
atmospheric lifetimes for CFC-211 
through -217 were developed assuming 
a range similar to the other fully 
halogenated compounds. 

The atmospheric lifetimes assigned 
for the HCFCs are based on models 
different from those used for the fully 
halogenated compounds. Three distinct 
methods can be used to estimate 
atmospheric lifetimes for HCFCs. (See 
Reference UNEP Scientific Assessment: 
1989.) The atmospheric lifetimes derived 
from these methods vary within about 
15 percent. The atmospheric lifetimes 
assigned in today’s listing for HCFCs are 
based on the comparatively well- 
established calculations for the 
atmospheric lifetime of methy! 
chloroform. (See reference Prinn.) 

HCFCs are similar to methyl 
chloroform in that they are only 
partially halogenated—that is, each 
molecule contains at least one atom of 
hydrogen. Unlike the fully halogenated 
CFCs and other class I substances, the 
hydrogen atom in the partially 
halogenated substances allows it to 
react with hydroxyl radicals found in 
the lower atmosphere. Reactions with 
the hydroxyl radicals can cause the 
partially halogenated molecule to break 
apart befcre it reaches the stratosphere 
where it can contribute to ozone 
depletion. 

Because of the similarity between 
HCFCs and methyl chloroform, a ratio of 
the rate coefficient for the methyl 
chloroform plus hydroxy! radical 
reaction and the rate coefficient for the 
HCFC plus hydroxy! radical reaction 
can be used to estimate the atmospheric 
lifetimes for the HCFCs. EPA believes 
that this method should be reliable for 
ealculating HCFC lifetimes in the range 
of one to 30 years. Uncertainties for this 
method are estimated to be 40-50 
percent. (See reference UNEP Scientific 
Assessment: 1989.) 

In addition to the estimates drawn 
from the UNEP Scientific Assessment, 
today’s notice includes 
unpublished calculated a 
lifetimes for HCFCs-121 and -122, and 
estimated atmospheric lifetimes for 
HCFCs-225ca and -225cb, based upon 
recent research by NASA. (See 
reference Hampson.) An adjusted 
atmospheric lifetime is also included for 
HCFC-141b based on a recent article . 
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submitted to the Journal of Physical 
Chemistry by Talukdar, et al. 

Finally, EPA estimated that the 
atmospheric lifetime for HCFC-131 
would likely be no higher than HCFC- 
132b and ~133a because of the fewer 
fluorine atoms contained by HCFPC-131. 
As discussed above, however, the - 
chemistry determining the atmospheric 
lifetimes for the HCFCs is significantly 
more complex than for the full- 
halogenated compounds. For this 
reason, HCFC-131, -225ca and -225cb 


which EPA has published estimated 
atmospheric lifetimes. 


3. Chlorine and Bromine Loading 
Potentials 


Section 602(e) states thatthe 
Administrator shal} also publish the ~ 
chlorine and bromine loading potential 
of each listed substance. 

Chlorine and bromine are the two 
elements that scientists believe | 
catalytically destroy stratospheric 
ozone. Chlorine Loading Potentia? (CLP) 
is defined as the maximum chlorine 
transported to the stratosphere relative 
to CFC-11, and Bromine Loading 
Potential (BLP) is defined as the 
maximum bromine transported to the 
stratosphere relative to Halon-1301. 

Because the CLPs and BLPs depend 
only on the atmospheric lifetime, 
molecular weight, and the number of 
chlorine or bromine atoms per molecule, 
they can be readily calculated once the 
atmospheric lifetimes are known. 
Obviously, a compound that contains no 
chlorine will have a CLP of 0.00 and a 
compound that contains no bromine will 
have a BLP of 0.00. 

Chlorine and bromine loading 
potentials have been proposed as a 
conservative alternative measure to the 
ozone-depletion potentials in light of the 
limitations of ozone-depletion potentials 
mentioned above. The CLPs and BLPs 
would be considered conservative 
measures because they represent a 
substance’s maximum potential effect 
on stratospheric ozone without 
attempting to consider the extent to 
which the substance could be 
incompletely broken down to release 
less chlorine or bromine in the 
stratosphere. (See reference UNEP 
Scientific Assessment: 1989.) 

In addition to the CLPs and BLPs 
drawn from the UNEP Scientific 
Assessment, EPA calculated CLPs for 
the CFCs and HCFCs whose 
atmospheric lifetimes were estimated by 
NASA or EPA. The certainty of the CLPs 
for these substances depends directly 
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upon the estimates for atmospheric 
lifetimes, and where a range was 
estimated for atmospheric lifetimes a 
range was also calculated for CLP. 
4.Isomers oe a 

Section 602 {a} and {b) states that the 
initial list of class I and class II 
substances shall also include the 
isomers of the listed substances, other 
than 1,1,2-trichloroethane (an isomer of 
methyl chloroform). 

Isomers can be defined as two or 
more compounds that contain the same 
numbers of atoms of the same elements 
but differ in structural arrangement and 
properties. As shown by the analysis 
done by NASA on HCFC~225 (see 
above), isomers can have varying ozone 
depletion properties based upon their 
different structures despite having the 


no! 


same elemental constituents. EPA does 
y have adequate data on the 
potential ozone-depletion effects of all 


- possible isomers of the listed substances. - . 
and reserves publications of their waluse 


-for a later date. 
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Reserved. 
2 CLP calculated using atmosphere lifetime of 10. 


[FR Doc. 91-1537 Filed 1-18-91; 8:45 am] 
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Price’ Revision Date 
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) Beceuse Title 3 is an annual compilation, this volume and all previous volumes should be 
retained as @ permanent reference source. 

2 No amendments to this volume were promulgated during the period Jon. 1, 1987 to Dec. 
31, 1989. The CFR volume issued Jenvery 1, 1967, should be retained. 


30, 1990. The CFR volume issued July 1, 1989, should be retained. ; 

5 The July 3, 1985 edition of 32 CFR Parts 1-189 contains a note only for Parts 1-39 
inclusive. For the full text of the Defense Acquisition Regulations in Ports 1-39, consult the 
three CFR volumes issued as of July 1, 1984, containing those ports. 

* The July 1, 1985 edition of 43 GR Chapters 1-100 contains @ note only for Chapters 1 fo 
49 inclusive. For the full text of procurement regulations in Chapters 1 to 49, consult the eleven 
CFR volumes issued cs of July 1, 1964 containing those chapters. 














